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THE RIGHT HONOURABLE 
WILLIAM, EARL OF MANSFIELD, 
Cora Chief Fuftice of fre Court off Hing's 


MY LORD, 


T4 E honour you have done this Work, by ſuf- 
fering ſuch parts of it as you have ſeen to paſs with 
out cenſure, makes me deſirous of offering it to the 


Publick, under your Lordſhip's protection. 


When the many admirable improvements, which 


vou have made in that branch of law which relates to 


Inſurances, are conſidered, any treatiſe upon the ſub.. 
jet muſt be admitted to be the excluſive property ot 


your Lordſhip. Your labours in this reſpect, were 


there no other cauſe, would be ſufficient to render your 


Lordſhip immortal in a country, whoſe grandeur is 


founded on commerce; and your extenſive know- 


ledge, joined to an unwearied application to every 


part of commercial juriſprudence, during a long and 
a glorious career in the adminiſtration of juſtice, has 


endeared your Lordſhip's name to the Merchants of 


London, has made it the boaſt of Britain, and the ad- 
„ Bur 


Z ICAT ION 


Bur while I thus only repeat the ſentiments, which 


the publick entertain of your Lordſhip's abilities and 
virtues, let me not forget to expreſs my grateful and 
heartfelt acknowledgments for the attention with 


which you have honoured me, by allowing me to pre- 
ſent this Book to the world, under the ſanction of a 
name ſo revered as your Lordſhip's; and of giving me 
this opportunity of declaring that I am, with the moſt 
profound reſpect and veneration, _ 


| My Lokp, 


Your Lordſhip's | 


Moſt obedient 


and obliged humble ſervant, 


JAMES ALLAN PARK. | 


 Canny-STREET, Lixcorx's Inv, 
November 6, 1786. 


— , 


O THE FIRST EDITION. 


HEN a man preſumes to ſolicit publick notice for any 
ork of a literary nature, the world have a right to know the 
tives, that induced him to write, and upon what foundation 
uilds his claim to their attention. Notwithſtanding the 
uber of caſes, which have of late years been determined 
che Engliſb courts of juſtice upon the law of in- 
4 *nce, and the uniformity of principle, which pervades 
all; yet the doctrine of inſurances is not fully known 
| underſtood. This in ſome meaſure happens from the 
ions upon the ſubject being ſcattered in the various 
ks of mp according to the order of time, in which 
ey were determined; and the connexion of which, from 
1e nature of thoſe publications, cannot be preſerved. As 
iany perſons cannot Flare time, and few will 2 the trouble, 
collect the caſes into one point of view; and as all caſes 
inſurance muſt neceſſarily be attended with a number of 
35, it is not to be wondered at, if from a curſory, inattentive, 
unconnected peruſal of them in a chronological order, a 
part of the world ſhould remain unacquainted with the 
ne principles of inſurance law. No book that I have met 
ith in the Zrglihh language, has ever yet attempted to form 
Is branch of juriſprudence into a ſyſtematick arrangement, or 
reduce the caſes to any fixed, or ſettled principles. ED 
Convmced of the uulity of ſuch a work, I thought I could 
2t employ my time more advantageouſly to. my profeſſion or 
iyſelf ; nor better expreſs that reſpect which I, nicommon 
ith every lawyer, el for the venerable magiſtrate, to whom 
is work is inſcribed, and for the other learned judges, who 
ve aſſiſted in erecting this fabrick, than by extracting all 
x caſes upon this ſubje& from the maſs of other learning, with 


| . - . . mY . 
ich they lie buried in the reporters; and thereby endeavouring 


prove to the world that the doctrine of inſurance now forms 
yſtem as complete in every reſpect as any other branch of the 
F glich law. Could any other incitement have been requiſite, 
opinion of Mr, Juſtice Black/one would have had conſidera- 
- weight. © The learning relating to marine inſurances,” 
lays that elegant commentator (a) has of late years been 


| (a) 2. Black Com, 460. 
; Az „ greatly 


— 


PREFACE TO TAI FIRST EDITION. 
e greatly improved by a ſeries of judicial decifions, which 
e have now eſtabliſhed the law in f 
« that (if well and judiciouſly collected) they would form a 


« very complete title in a code of commercial juriſprudence.“ 


Urged by theſe motives, I was induced to undertake this 
work, which is now preſented to the world. | 


No ſubje& can be properly underſtood, unleſs the materials þ 


be methodically arranged; and therefore the firſt object J had in 


view was to fix upon certain heads, which would be ſufficient to 


comprehend all the law upon inſurances, For this part of the 
work I alone am accountable, the deſign being entirely my 


own. It may however, in fome degree abate the ſeverity of 


cenſure to recollect, chat in the arrangement of the ſubject I 
had no example to follow, no guide to direct me; and I was 
left entirely to the impulſe of my own judgment. But to 
enable the profeſſion to judge of the nature of my plan, I 
will ſtate the reaſons that influenced me in the mode I have 
adopted. 5 | | | 5 

As the policy is the foundation, upon which the whole con- 
tract depends, I have begun with that, and endeavoured to ſhew 
its nature and its various kinds; and I have alſo pointed out the 
requiſites which a policy muſt contain, their deln and origin, 


as they are to be collected from decided caſes, or the uſage 


of merchants. When we have aſcertained the nature of a policy, 
the next object is to diſcover by what general rules courts of 
juſtice have guided themſelves in their conſtruction of this 
ſpecies of contract. It is then neceſſary to deſcend to a more 
particular view of the ſubject, and to fix with accuracy and 
preciſion thoſe accidents, which ſhall be deemed loſſes within 
certain words uſed in the policy. Thus loſſes by perils of the 
fea ; by capture; by detention; and by barratry ; will be 
a material ground of conſideration. When a loſs happens, it 
muſt either be a partial, or a total loſs ; and hence it ſhes 


neceſſary to aſcertain in what inſtances a loſs ſhall only be 
deemed partial, in what caſes it ſhall be confidered as total; 


and how the amount of a partial loſs is to be ſettled : hence 
alſo ariſes the doctrine of average, ſalvage, and abandon- 
ment. Theſe points therefore will be the next object of 


attention. 


Having conſidered the various inſtances in which the under- 


writer will be liable upon his policy, either for a part, or for 


the whole amount, of his ſubſcription ; we ſeem to be naturally- | 
led to the conſideration of thoſe caſes, in which the underwriter _ 


13 releaſed from his reſponſibility, This may happen in ſeveral 
ways: For ſometimes the policy is void from the beginning, 
on account of fraud; of the ſhip not being ſeaworthy; or of 
the voyage inſured being prohibited, There are alſo caſes, 

| 1 in 


uch a variety of caſes, 
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deviating from the voyage inſured: Theſe and many other 

points of the ſame nature occupy ſeveral chapters. 

When the under-writer has never run any riſk, it would be 
©. unconſcionable that he ſhould retain the premium: Therefore 
| after conſidering thoſe inſtances, in which this is the caſe, it is 


natural next to aſcertain in what caſes the underwriter ſhould 


retain, and in what caſes he ſhould return the premium. 

It would be in vain to tell a man, that he was entitled to the 
aſſiſtance of the law, and that his caſe was equitable and right, 
without pointing out in what Hrum, and by what mode of pro- 
ceeding he ſhould ſeek a remedy. I have endeavoured to point 
out the proper tribunal, to which a perſon injured is to apply; 

the a of proceeding, which he 1s to adopt ; and the nature 
of the evidence he muſt adduce to ſubſtantiate his claim, with 
7 reſpe to this contract: Aſter the diſcuſſion of marine inſuran- 
ces, I have added three chapters upon ſubjects, which, though 


£ they do not form a part of the plan, are fo materially connected 

: Wich it in the rules and principles of deciſion, that it ſeemed to 

p me the work would be deficient without them : 'Theſe are, bot- 
e WWE ; tomry and reſpondentia, inſurances upon lives; and inſurances 

7 | againſt fire. OS e 

f 3 When I planned this work, I jentended to prefix an in- 
18 troduction, containing a ſhort, hiſtorical account of the riſe and 
re progreſs of inſurances in this country only. But, upon the 
id W Flugoeltion of one, to whoſe opinion I bow with deference, and 


$ whoſe judgment will always command obedience ; I was induced 
Ft enlarge my deſign, The reader will now find a ſhort account 
of ſuch of the antient maritime ſtates, as have promnlgated any 

yitem of naval juriſprudence ; and alſo, of the progreſs of 


oint out thoſe countries in which it has flouriſhed, and the 


rrangement, which I have adopted, and on the propriety of 


Phich, the world and the profeſſion are to decide. | 

As to the mode of treating the ſubject, it will be proper 
der- d obſerve, that at the head of cach j $64. I have ſtated the 
for inciples, upon which the caſes on that point depend; and 
rally” | Pen have quoted the caſes themſelves to ſhew, that they are 
Titer MWrccable and conſonant to the principles advanced. If there 
veral We ay caſes, which ſeem to differ from the others, I endeavour 
ning, WM Prove, either that they depend upon different principles, 
or o that there are circumſtances in them, which make them 
caſes, cepdons to the general rules. In quoting caſes, I have 


in heen 


in which the inſurer ia diſcharged; becauſe the infured has en 
in the performance of thoſe conditions, which he had undertaken 
+ to fulfil; ſuch as the non-compliance with warranties; and 


arine law among the various ſtates of Zurope. I have 
Endeavoured to trace the origin of inſurance to its ſource ; to 


Progreſs and improvement of it in our own. Such is the 


viii 
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been careful minutely to ſtate all the circumſtances, and alſo the 
opinion of the court without any alteration, or comments of my 
own; convinced that the utility of a work of this kind conſiſts in 
the true and accurate account of what the law is, not in idle ſpe- 
culations of a private man, as to what the law ought to be. Be- 
ſides, one main purpoſe of ſuch a compoſition is, to fave the 
profeſſors of the law the trouble of turning over vaſt volumes of 
reports, by collecting into one book, all the caſes upon a paru- 
cular ſubject. Ez 7 | x | <7 

But, unleſs the caſes are fully and faithfully reported, recourſe 


muſt ſtill be had to the original reporters, and the end of ſuch a 


cn pilation is defeated, At the ſame time it ought to be ob- 
ferved, thai ſometimes, though not very often, ſeveral different 
points ariſe in one cauſe ; and then in order to preſerve the 5 
tem complete, it is neceſſary to ſeparate them, and to aſfi gn to 
each its proper place. But ſtill the opinion of the court is given 
fully on each of the points; and a reference is made from one | 
part of the caſe to the other. | | 
J had it in contemplation to have had a diſtin chapter for the | 
conſideration of the law relative to this ſpecies of contract in 
other countries of Europe. But upon reflect ing that inſurances 
are founded upon the great principles of natural juſtice, rather 
than upon any municipal regulations; and that conſequently the 
law muft be nearly the fame in all countries, I relinquiſſied che 
idea. Eeſides, I have throughout the work, which ſeemed to be 
a better plan, taken notice in what reſpects the poſitive inſtituu- 
ons of other maritime fßhates agree or diſagree with thoſe of our 
own : A plan, which ſerves to illuftrate and confirm the Eng//? 
ſyſtem, | | | 8 
It remains to ſpeak of the materials I have uſed. Conſcious 
that the value of a law book depends upon the purity and ex cel- 
lence of the ſources, from which its contents are taken, I have 
Lever advanced any poſition, without referring to the book, in 
whichitwas found ; unleſs it be upon ſome unſettled point, where 
J have 1iated the arguments that may be adduced on both ſides, 
and left it to the reader to form his own concluſions. In my re- 
ſearches upon this occaſion, J have conſulted every foreign au- 
thor that I could poſſibly cbtain ; and have made as much uſe of 
their labours, as &e nature of the plan would admit. = 
Wich reſpect to the deciſions of the Engliſh courts of juſtice, 1 
believe I have not omitted a fingle caſe, that ever has appeared 
in print upon the ſubject : Beſides which, this collection contains 
a great number of manuſcript caſes, of which ſome have been de- 
termined at rf Prius only, and many have been the ſubject of 
deliberation in court upon caſes reſerved, or upon motions for new 
trials, For the latter, I myſelf am chiefly reſponſible, and upon 
ſome ſuture occaſion, I ſhall be happy to correct any err 75, 


which they may contain; as moſt of them were taken while I 
| | Was 


ſides, 
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was a itudent, merely for my private uſe, without any view to 


future publication. I have, however, by comparing them with 


ſuch notes as I could obtain, done every thing in my power to 
render them worthy of the attentio of the profettion. As to the 
Mi Prius notes, J am indebted for them to the very liberal and 


generous communications of my young profeſlional frien.is ; and 
to ſome alſo of thoſe, who are in the firſt rank at the bar. In- 
deed, to name any one would be an injuſtice to the reſt; and 


therefore, I muſt beg they will accept my geaeral acknowledg- 


ments. I thould, however, be undeſerving of that attention and 
aſhftance with which I have been honoured, were I to omit 
this opportunity of returning my fincere and gratetul thanks to 
Mr. Juſice Buller, whole abilities are only equalled by his ea- 
ſineſs of acceſs, his ready and liberal conimanication of that 
knowledge, which is the natural reſult of ſuch taleats, and ſuch 


unwearied application to ſtudy. The many valuable hints I have 


received {rom that learned judge, will no doubt contribute much 
to the utility of this Work. 

Jo thoſe who are much engaged in the labours of the profeſ. 
ſion, a full and complete table of the priacipal matters is of the 
utmoſt conſequence. I have uſed my endeavours to render this 
part of the work as uſeful as pollible, by ttaung each point under 
all the heads, that will naturally be reſorted to for the ſolution 


of any doubt, | | 


_ Having thus explained the nature of my arrangement, the 
mode which I have adopted in the diſcuſſion of each chapter, and 


che ſources from which my information is derived, J preſent this 
volume to the public. The utility and neceſſity of ſuch a work 


are univerſally acknowledged; the attempt is therefore deſerving 
of ſome praiſe, and for the defects in the execinion, I throw my- 
felt upon the candour of my profeſſion. The ſubje c was noble, 
and required greater talents than mine, to treat ic as it deterred ; 
but if I ſhall have at all done juſtice to the great abilities of thoſe 
diſtinguiſhed characters, whole names appear in every page, I 
{hail in ſome meaſure have attained the biegt of my wiſhes, and 


| ſhall have the pleaſure of reflecting, that the time 1 ſpent in the 


com oſition of this work, has been at leaſt productive of much 
perional Jatisfaction and improvement. SE | 
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1 Cannot omit the opportunity, which the publication of a Se- 
cond Edition affords me, of expreſſing my acknowledgments ſor 
the very favourable and candid reception, with which the Syſtem 
of Marine Inſurances was honoured, on its firſt appearance b 
thoſe of wy own profeſſion, and by the Mercantile World. 
Their approbation has made me anxious, rpon the preſent occa- 
fion, to render the work ſtill more deſerving of pyblick attention, 
by correcting thoſe errors, which have been pointed out by ſeve- 
ral judicious friends, or which my own obſervation has fince ſug- 
geſted to my notice; and allo by inſerting ſuch additional caſes, 
as bave been determined in Weſtminſter Hall, ſince the former 
edition was publiſhed, | | (EG 
Since that period, Mr. Millar, an advocate at Edinburgh, has 
Favoured the world with a work, entitled ** Elements of rhe 
Law relating to Inſurances,” which, in addition to copious ab- 
ſtracts of the Englith caſes, contains the deciſions of the Court 
of Seſſion in Scotland, I once intended to have made conſidera- 
ble uſe of Mr. Millar's book, by referring to the adjudged caſes | 
of the court, in which he pract iſes, by way of illuſtration, But . 
as thoſe caſes muſt have been introduced merely to illuſtrate, and 
as this volume has already ſwelled to a conſiderable ſize, J have 


been induced to forego my deſign; and muſt content myſelf with ( 

mages the reader, who may be deſirous of perufing the deciſi- 

ons of the learned Judges of the Court of Seſſion, to Mr. Mil- 
lar's excellent publication. a” | | ( 
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66 W HEN we conſider the wonderful effects, which com- 

dugh merce has produced on the manners of men, when we obſerve 

216 that it tends to wear off thoſe prejulices which give birth to diſ- 

421 ſenſions and animoſidies, that it uaites mankind by the ſtrong- 

inſt) eſt of all ties, the defire of ſupplying mutual wants; and 

386 that it diſpoſes them to peace and concord, by eſtabliſhing 

inſt) in every community an order of men, whoſe intereſt it is to pre- 

362 ſerve public tranquillity ; we are led to think that the hiſtory 

t) and progreſs of it would not only be amuſing, but highly im- 

349 portant and inſtructive to the inhabitants of every civilized ſo- 

315 ciety Such a work would be in fact the hiſtory of the inter- 

, 350 _ courſe and communication of mankind, and muft neceſſarily 


abound in events the molt intereſting to every ſocial being, but 
particularly fo to the people of this country, whoſe great import- 
| ance in the eyes of Zurope originated in commerce, and will 
317 endure no longer than whilft the ſame attention continues to be 
| paid to her commercial intereſts. In a differtation upon com- 
merce, Inſurances form a very diſtinguiſhed part, and therefore 
it cannot but be agreeable to the ſcholar as well as to the law- 
yer, to trace this branch of commercial law to its ſource, and to Ee 
give ſome account of thoſe various nations, which have been ren- * P. ii. 
dered famous by the extent of their commerce, and by the * ex- 
cellency of their maritime regulations. Indeed, 1a tracing the 
origin of Inſurances, an account of the maritime flates that have 
exiſted in the world, neceſſarily forms a part of the enquiry. | 
Inſurance then is a contract by which the inſurer undertakes, 4 Blickſt. 
in conſideration of a premium equivalent to the hazard run, to Comm. 488. 
indemnify the perſon inſured againſt certain perils or loffes, or by 
againſt ſome particular event. When inſurance is generally 
mentioned by profeſſional men, it is underſtood to fiznify ma- 
rine inſurances. It is in this light we are at preſent to conſider 
it; and from the preceding efinition it appears to be a contract 
of indemnity againſt thoſe perils, to which ſhips are expoſed in 
the courſe of their voyage from one place to another. The 
utility of this ſpecies of contract in a commercial country is ob- _ 
vious, and has been taken notice of by very diſtinguiſhed wri- 3 Smith's | 
ters upon commercial affairs. Inſurances give great ſecurity to Wea _ * 
the fortunes of private people, and by dividiag amongſt many | 48. Odea. 
that loſs, which would ruin au 1adividual, malze it fall light and 


1 Magen“. 2 


* P. 111. 
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eaſy upon the whole ſociety. This ſecurity tends greatly to the 
advancement of trade and navigation, becauſe the riſk of tranſ- 
porting and exporung being diminiſhed, men will more eafily 
be induced to engage in an extenſive trade, to aſſiſt in important 


undertakings, and to join in hazardous enterpriſes; ſince a 


failure in the obfect will not be attended with thoſe dreadful 
conſequences to them and their families, which muſt be the caſe 


in a country where inſurances are unknown. But it is not in- 


dividuals only that derive advantages from the encreaſe of com- 


merce, the general welfare of the public is alſo promoted. It is an 


obſervation juſtified by experience, that as ſoon as the commer- 


cial ſpirit begins * to acquire vigour, and to gain the aſcendant 


in any ſociety, we immediately diſcover a new genius in its po- 
licy, its alliances, its wars and negociations. No nation, that 
cultivated foreign commerce, ever failed to make a diſtinguiſhed 
figure on the thcatre of the world, as the hiftory of the ancients 


ſufficiently proves, and in proportion as commerce made its way 


into the various ſtates of Europe, they turned their attention to 
thoſe objects, and aſſumed thoſe manners, which dillinguiſh 
poliſhed nations, and which lead to political conſequence and emi- 
nence amongſt the neighbouring powers. (a) | : 

The origin of inſurance, like that of many other cuſtoms, 
which depend rather upon traditional than written evidence, and 
for the honour of inventing and introducing which rival nations 
contend, has occaſioned much doubt among che writers upon 
mercantile law. Indeed it is involved in ſo much obſcurity 52 


after all the reſearches which have been made on the preſent 


occaſion, any very ſatisfactory ſolution of this doubt cannot be 
promiſed, One truth however is clear that, wherever foreign 
commerce was introduced, inſurance muſt have ſoon followed 
as a neceſſary attendant, it being impoſlible to carry on any 
very extenſive trade without 11, eſpecially in time of war. Some 
of theſe writers have aſcribed the origin of this contract to Clau- 
dius Ceſar the fifth Roman emperor, on account of a paſſage to 
be found in Suetonius. Other reſpectable authoriues have given 


the honour of it to the R:o47ans, thus laying a foundation for the 


idea entertained by many, that the Jaw of inſurance had obtained 
a place in moſt of the ancient codes of jurifprudence. As the con- 
fideration of this ® queſtion will be attænded with pleaſure, it will 
tend much to the complete inveſtigation of it, to conſider the ſtate 
of commerce amongſt the moſt diſtinguiſhed of the ancient na- 
tions, from whence it will appear, that inſurances were in thoſe 
days wholly unknown: or 1+ they were known, that the ſmalleſt 
proofs of the exiſtence of ſuch a cuſtom have not come down to 
the preſent times. | | | | | 


(2) Vide Robertſon's View of the Progreſs of Society in 
Europe. 5 . RP 


The 


ante! 
and 
hun- 


the! 


I N T. K ODU Mr LC 
The KhoJians claim the firſt place in this enquiry : for al- gehe 
WE thouzh there is undoubted teſtimony, that nations of much greater dern Oe 
antiquity than the people of Rhodes, (a) cultivated commerce, erde. on 
ad carried it on to a conſiderable extent, yet there does not ap- Thodian 
car to be the ſmalleſt ground for entertaining an opinion that la. 
Hany of theſe naval powers had eſtabliſhed amongſt themſelves, 
much leſs communicated to mankind in general, any code or 
yſtem of marine law. Rhodes obtained the ſovereignty of the Tea, 
about 916 years before the CHriſtian Ara, which was almoſt two 
hundred years before the building of Rome. The ſituation and 
fertility of this iſland were peculiarly favourable for the purpoſes 
of navigation, for it lies in the Mediterranean tea, a few leagues 
from the continent of Leer Ajza ; and its wealth and fertility. 
have always been celebrated by the poets and hiſtorians of anti- 
uity. From theſe circumſtances, joined to the activity and in gee Andere 
duſty of the people, it long maintained that ſuperiority which ſon's bit, 
it had acquired; its inhabitants were rich, its alliance was court- of Com- 
ed, though from principles of policy, it generally obſerved a Perce. 
firict ® neutrality. Notwithſtanding this pacitic diſpoſition, ® P. v. 
which commerce naturally inſpires, the Ricdrans at laſt became  _ 
an object ot jealouſy, and were moſt furiouſly attacked and be- 
ſieged by various foreign powers. But in all their wars they 
diſcovered their great ſtrength and ſuperiority at ſea, and conduct- 
ed their enterpriſes with ſo much activity and (kill, as to attract 
the admiration of their enemies, and the applauſe of thoſe hifto- 
rians who have given an account of the wars in which they were 
engaged. In the Punick wars, the Roman: found the benefit Po!"hine, 
of their alliance, by the very effential ſervice which they per Lib. 16, 
formed, in attacking the naval armaments of the Carthaginians. Schomb, 
Wealth naturally produces luxury, which gradually enervates Ce 
the powers of a ſtate, This was the caſe with the Rho liant; 
for after maintaining their political importance from the time al 
ready mentioned till the termination almoſt of the Roman re- 
public, they vihbly began to decline in wealth and power. 
Cicero, in his ſpeech on the Manilian law, obſerves thit they 
were a people, whoſe naval power aw diſcipline remained even 
to the time of his memory; and Cicero expired with the re- 
public. ; 1 5 | | 
From this ſhort hiſtory it appears, that the Rodians were very 
ſamous for their naval power and ſtrength : but however reſ- 
pectable they might be on that account, diey were much more 


Cicers pro» 
lege Mani- 
lia, cap, 13, - 


— — 


(a) Euſebius in his account of maritime ſtates, mentions three 
anterior to the Rhodians, namely; the Cretans, the Lydians 
and the Thracians; the firſt of whom flouriſhe l about five 
hundred years before the Rhodlians, the next two hundred, and 
the laſt about eighty years. Euſeb. Chronicon. Labs 1 


3 3 TS illuf⸗ 


1 N TN ODU ST ION 


illuſtrious, and obtained a much higher praiſe among the nations 

of antiquity, for being the firſt legiſlators of the ſea, and for 
promulgaiing a ſyſtem of marine juriſprudence, to which even 

the Royars themſelves paid the greateſt deference and reſpect, 

and which they adopted as the guide of their conduct in naval 

affairs, Theſe excellent laws not only ſerved as a rule of con- 

„P. vi. duct to the ® ancient maritime ſtates; but as will appearfrom an 
' attentive compariſon of them, have been the baſis of all modern 
regulations reſpecting navigation and commerce. Ihe time at 


which theſe laws were compiled is not preciſely aſcertained : but 
we may reaſonably ſuppoſe, it was about the period when the | 

+ the ſovereignty of the ſea, which was 
about 916 years before the zera of Chriſtianity. Selden ſays that 


Rhodians firſt obtaine 


Selden's 


Mare clays the {thodians maintained the ſovereignty of the ſeas 23 years.; 


ſum.Lib 1. and that their laws were compiled in the days of Feho/aphat, 2 


cap. 10. king of Judah. This opinion agrees exactly with the preced- 
5. ing calculation; for this king began his reign about 914 years 


remain a doubtful point, when they wer 


before the birth of (Arif. en they were this, it will always ; 


Schomberg We meet with no traces of them in the time of the republic ; and 


bl. on from the manner in which Cicero mentions them in the ſpcech | 


[en laſt alluded to, he treats of them as laws, which had gained the 


4 La Wwe, 


lum. lib. 1. in which he is ſupported by Peckius, one of the commentators 


cops 1966 h he laws of Rhodes, and by the well known character of 


a Tiberius himſelf, who diſcovered the greateſt attention to mari» 

| time affairs, and gave many ſignal inflances of his attachment to 

Sueton. Vi- Rhodes, But although theſe iflanders were thus famous for their 

ta Tibert Jaws, we cannot diſcover from the fragments that have come 

Claudi dun to cur times, that they. had the ſmalleſt idea of the con- 

tract of inſurance; nor is there any tradition to induce us to 

pa; conjecture, that they ever were ® acquainted with that mode of 

P. vii. ſccuring their It i h his 1 

o property. It 1s true, that this 1s not a conclufive 

argument; becauſe, although no ſuch contract is mentioned in 

the fragments which we have, it by no means follows, that it did 

not form a part of their whole ſyſtem, more eſpecially as 

Vimericon Emo rigon, a very celebrated French writer of the preſent day 
r | . . | 

' traite des is of Opinion, that the real laws of the Rucdians have never 

Aſſurances, reached us; and that the fragments which we ſee, are certainly 

 Pretace, p. apocryphal. But as theſe laws were adopted by the Rcmans, 

8 it is fair to conjecture, that whether we have the real regula- 


tions of Rhodes or not, we ſhould ha ve the contract of inſurance, 


compiled; nor per- 
haps is it very material that it ſhould be accurately aſcertained, I 
It is of more conſequence to know when they were adopted. b) 
the Romans; but that is alſo a fact involved in ſome obſcurity. | 


admiration of the world, rather than of ſuch as then made a part | 
of the Reman code. Selden ſays, that they obtained a place in 
Mare clave the Rowan law in the reign of Tiberius Claudius, a conjecture | 
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if it had been known to them, incorporated with the other naval 
laws in the Imperial code. This idea is countenanced by the 
contract of bottomry, which is to be found in the fragments of 
the laws of Rhodes, and with which the people of that iſland were Lee. R 

f - | 2 eg. Rhod. 

certainly acquainted ; and in every book of the civil law, the f. f. art 21 
contract de nautico fanore, de uſura maritim, alſo forms a con- f. 2. art.16. 
ſiderable part. It is not going too far then to preſume, that Digeſt. lib 
as the Romans adopted a contract ſo beneficial to commerce, as 22. lit. 2. 
that of bottom y; they would not have paſſed over a contract, SON nb 
of which the influence is ftill more extenſively uſeful in the 18 
promotion of navigation and trade, if thoſe from whom they 
borrowed their naval laws, had themſelves been acquainted 
either with its nature or advantages. | ps; 
Having ſaid thus much of Rkodes and its laws, let us turn our 

attention ſhortly to the commerce of the Greets. It is certainly 

true, that commerce flouriſhed very much in ſeveral of the ſtates of _ 

Greece, particularly in Corinth and Athens. 'The former ſeparated Monteſq. 

two ſeas, was the key of Greece, and a city of the utmoſt im- Eiptit des 
X portance : its trade was extenſive, having a port to receive the loix, liv. 2 1. 
merchandizes of 4/12, and another, thoſe *of Italy; and there have © 7+ 
been but tewiites where the works of art were carried to ſo high“ P. viii. 
Ja degree of perfection. Athens indeed was particularly famous for Taylor's 
commercial knowledge; for their mant factures of all torts were in OY Law. 
high repute, and emulation was excited by the public rewards and ** 7. 
honours which were beſtowed upon thoſe, who attained to excel- 
lence in any of the uſeful arts. The attention of this people to ma- 
riume affairs, (for they aimed at the ſovereignty of the ſea and ob | 
tained it) contributed much to their ſkill in navigation. The Potter's 
many laws which they lett to poſterity, with regard to imports Grecian 
and exports, and the contract of bargain and ſale; the many privi- Stg. 


* 
1 


leges granted to the mercantile part of the ſtate; the appointment 8 2 
of magiſtrates, who had the cognizance of controverſies that hap- 6. + 


pened between merchants and mariners; the attention which _ 

they paid to their market, and the many officers concerned in | 

that department, give us a very favourable idea of their judgment 

ia the true principles of commerce But notwithſtanding this, 

ine Athenians being of a very ambitious diſpoſition, being more 

attentive to extend their mariume power than to enjoy it, and 

having a —— of ſuch a cult, chat che public revenues were 

diftributed among the common people to be ſquandered at their 

pleaſure, (4) did not carry on ſo extenſive a“ trade as might p. ix 
b „„ 5 4 = | — 


(2) From ſeveral of the orations of Lemoſihenes it appears, 
that the poor were entitled to receive from the publick livck, as 
much money as would admit then to the diverſions of the theatre; 
and beſides this it was made a capital offence for any one to pro- 
pole the reſtoration of the theatrical money, to its oliginal uies. 


This 
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Taturally be expected from the number of their ſeamen, from 
the produce of their mines, from their influence over the cities of 

Ereece, and {rom thoſe excellent laws and inſtitutions, which 
| have been juſt enumerated. Their trade was almoſt enurely 

Monteſp. couſined to Greece and to the Euxine ſea. From ſuch of their 

Ei: des laws as we have ſeen, and from ſuch accounts as we have ob- 

Joix ſiv. 21. tai ed of their raval hiſtory, we have not the ſmalleſt reaſon 

1 * to ſuppoſe, that this celebrated people knew any thing of the 
contract of ir ſurance. e | 1 „ 

Beawei Leer Some notice ſhould have been taken before now of the 

Phir 3-5ans, an ancient commercial and opulent people. Indeed, 

it the biet of grandeur to which they attained is a ſufficient 

I. ud ; 2 pri f the vaſt reſources of a commercial nation. Many 

wir rs, bh ſacred and profane, from their florid and magnificent 

deſcriptions, give a vaſt idea of their wealth and power, I 

frre Tent of them ull J ſhould have occaſion to mention 

ome of thei col rries, that of Carthage, which in opulence, 
aue exienit of her commerce and naval power, equalled, if 
non furpaſica the parent Rate herſelf. Whether either, or both 
of Goſe wariüme powers ever promulgated any code of naval 
law cannot now be aſcertained : for the former was entirely 

Quint. Cur. det royed by Alxander the Great; and that it might never be 

u, b. 4. reftoret he removed its marine and commerce to Alexandria, in 

cap. 8, & c. which ren oval, probably all its naval regulations might be loft. 
Carthage, on the other hand, having long diſputed with Rome the 
empire of the world, was at laſt obliged to yield to her victorious 
rival, who, even after ſhe gained the victory, retained ſuch an 
hatred to the arthaginians, that ſhe rooted out every veſtige 

of their farmer greatneſs No time, however, nor the hatred of 

„ P. x, the Nomans, can wholly obliterate the amazing “ accounts which 
have come down to us, of the enterpriſing ſpirit, and hazardous 

Andreton's voyages of the Cartha i2inians, almoſt exceeding the bounds of 

hin otCom» eredibility. Thus much is certain, that they took ſuch diſtant 


3 voyages, and went fo far even without t he Mediterranean, both 
31. 32. fol. to the South and North of it, as induced many people to ſuppoſe, 
edis. that they were acquainted with the uſe of the compaſs It is 
Vionteſq evident, however, ng they only followed the coaſts. Beſides 


liv'21 Ch. g. the ancients might ſometimes have performed ſuch voyages, as 
yould make one imagine they had the uſe of the compaſs : for 


This cuſtom was at length ſo much abuſed, that under pretence 
of theatrical money, almoſt all the public funds were diſtributed 
among the people. Hence the Athenians contracted an averſion 
for war, and ſpent their time and money upon public ſhews. Of 
this enormity Demoſthenes vehemently complains, and inveighs 
againſt, it wich as much warmth, as from the nature of the law 
juſt mentioned, he durſt venture to do. See the firſt and alſo the 
third Olynthian. N 1 , 


1 


if a pilot were far from land, and during his voyage had ſuch 


| ſerene weather that in the night he could always ſee the polar 


ſtar, and in the day, the riſing and the ſetting fun, he might 


_ regulate his courſe by them, nearly as we do now by the compaſs. 


This however muſt be a fortuitous caſe, and not a regular plan 


of navigation. (a) 


From a light attention to the commercial and mariume hiſt ory 


of the Romans, it will appear that they were as great ſtrangers 


to the contract of inſurance, as any of thoſe people, of whom 
much has been already ſaid. It ſeems to be univerſally agreed 
*that the Romans were never very conſpicuous as a maritime 


power, conſidered either in a commercial or warlike point of 
view. In the latter caſe they relied chiefly on their land forces, 


who were diſciplined to ſtand always firm, and undaunted, and 


till towards the latter age of the republic, when we read of eme 


wonderful naval exertions, they do not ſeem to have poll? 


* P. xi. 


l. onteſq. 
liv. 21. ck 


1 
. 


any thing of a marine eſtabliſnment. They never were due. 


tinguiſhed by a jealouſy for trade, and even when they attack el 


Carthage, they did it as a rival for empire, and not for com- 


merce. It is recorded by hiſtorians, that till the firſt Punch 
war, upwards of 400 years after the building of the city, the 
Romans were ſo entirely ignorant of ſhip building, that they 


took for a model a Carthaginian galley, which had been 
_ accidentally ſtranded at Meſina. Carthage, 1* muſt be 
_ obſerved, was at that time in here zenith of power and 


22 and yet from the model of one of her gallies, 
the Romans were able in ſixty days from the time the timber 


Ferguſon's 
Rom. Reps 
Vol. 1. Le 
100, 


was cut down, to fit out and man for ſea, one hundred gallies. 


of five tiers, and twenty of three tiers of oars. Such were the 


| ſhips of the famous Carthage. The ſpirit of the people of 


Rome was entirely averſe from commerce; and fully juſtifies Salluft, 


7a) What I have ſaid in the text has been ſuppoſed by ſome 


not to do ſufficient juſtice to the commercial and enterpriſing 


{pirit of the Phenicians, who are ſaid to have viſited Britain about 


what was ſaid by a celebrated Rowan hiſtorian, * /*/e quiſque Catalina. 


capa 7. 


goo years before Chrilt. TI have already admitted the almoſt 


compaſs, the honour of diſcovering which was reſerved for later 
times, they muſt, in moſt caſes have followed the coaſts. Nor 
does their viſiting Britain militate againſt this idea; for by 
attending to the fituation of the two places, the voyage might 


once loſing fight of land. 


+ See Borlaſe's Hiſt. of Cornwall, p. 27, ind Henry's Hiſt. 
Great Britain, book 1. Chap. 6, | = 4 | 


incredible voyages which they performed; but as it is alſo un- 
doubtedly true, that they were unacquainted with the mariner's 


have been performed, though no doubt very tediouſly, without 


6 hollem | 


Livy. lib. 
21. cap. 63. 
Taylors 
Civil Law 
p.52. 
P. ix1. 


INTRODUCTION 


* hoflem ferire, murum adſcendere, conſpici, dum tale 
* facmus faceret, properabat ; eas divitias, eam bonam fa mam, 


* Wagnuingue nobilitatem puiabant. Theſe exploits were the 


only glory of a Roman, no employment was deemed h..nourable 


but the plough and the ſword, and every ſpecies of gain was 
deemet! diigraceful to thoſe of Patrician rank. But it was 
from the coniticution of the government, that individuals were 


polſe ſſed of this warlike Jpirit, fo contrary to that which leads 


to eminence in commercial purſuits. Ihe caſt of their civil 


government was of a military nature ;* and for a conſiderable 


time, the civil and military officer was the ſame perſon ; he 
diitributed juſtice in fome, and commanded their 
legiozs in the field, üll the vaſt increaſe of their empire, and the 

zulüplicity of civil buſineſs occaſioned a ſeparation. The 
natural conſequence of this was, that no man who was not of the 


protctlion ot his country, was much eſteemed at Kome ; and 


accordingly we find that traders and mechanics were incapable 


of ſucceeding to any public honours. Nay, ſo far was com- 
merce from being encouraged at Kome, that it was deemed pre- 


Taylor 498. judicial to the ftate, 1 he Romans, by humanity, terror, 


Civil Law, 
SOfo- 1 


} 
45 
4 


p. xiii 


Liumphs, tributes, and taxes, Which they impoſed on the 
conquered countries, increaſed the riches of their city. Laws 
were palled to prevent the exportation of their gold; the 


realon of winch ſeems to be, that it carried away their money 


and brought them nothing in return but luxury, the bane of 
virtue, and deitruction of empire, Could it be expected, ſays 


Doctor Taylor, that a people of ſoldiers, whole trade was their 


ſword, and whole iword ſupplied all the advantages of trade; 
ho brought the trealures of the world into their Exchequer, 
without exporting any thing but their own perſonal bravery ; 


ho raiſed the publick revenues, not by the culture of Italy, 


but by the tributes of provinces; who had Rome for their 


manion, ard the world tor their farm; thould have leiſure 
to ct torward the articles of commerce, or be likely to pay any 


1cygard to the character of its profeſſors? The terms of defiance, 
upon which they lived with all mankind, in conſequence of this 
wertial {pirit, would have prevented all the good effects of com- 
merce, had their diſpoſition allowed them to purſue it. That 
reillets ſpirit, which kept their armies on foot, and their ſwords in 
their hands, tor a tucceition of centuries, was fatal to factories and 
correlpundence. he world was in arms, and inſurances and 
under writing were but a dead letter. This is very nearly a 


true repretentation of the caſe, for it is certain that not one 


la was made in favour of commerce, in the time of the com- 
monwealh: on the contrary, it was greatly diſcouraged as 
1:troductory of luxury, which was ſuppoſed not to be compatible 
Warn the Jeverity of their manners. It is alio no leſs true than 


Gig ular that a people who were fo well acquainted with the 


true 
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true principles of natural reaſon and 2 who applied thoſe 


principles with ſo much propriety to the various wants and ne- 
ceſſities of human ſociety, and who had the honour of eſtabliſh- 


ing a ſyſtem, of law, which has been adopted as the rule of action 


by the mee part of Zurope, and which continues to be ſo 
even at the preſent day, never attempted to introduce any plan 
of marine juriſprudence. Nay, this idea is carried farther by 
lome writers, who declare, and I believe with truth, at leaſt we 


$ home 
oe g' ob- 


can diſcover nothing to the contrary, that the Kemans did notify, 
even take the pains to get. the materials which they had bor- on the Rho» 


rowed; and that whilſt they carried every other branch of law Gian laws. 
to the higheſt pitch of accuracy and refinement, they were con- 
tent to ſtand indebted to one of their own provinces both for 
the form and matter of their maritime code. EN. 
The Romans it is true, after the firſt Punick war, conſtantly 
maintained a fleet; but long after that time, even in the year of 
the city 563, it was obſerved of them, that they were very un- 
ſkilful in the art of navigation. One of their own hiſtorians, 
who flouriſhed at the time of the ſecond Punich war, and v. ho Po'ybius, 


was tutor to the great Scipzo, juſtly remarks, that at no period 


did they ever make any figure at ſea as a conmmercial power, | 
Even when they arrived at their * higheſt perfection in naval & P. xiv, 
ſkill, their fleets were never employed for the purpoſes of trade, 

in the diſcovery of new ſtates, or eſtablithing comercial inter- 


_ courſe with thoſe they already knew, The greateſt extent of 


their commerce was to bring to the market of Rome that corn, 
which they collected in the various granaries of S:cly, Aj rica, 
and Egypt. Upon all other occaſions the buſineſs of their fleet 
was to overawe the conquered, and to tranſport to Rome the 


Tpoils of ruined provinces. In ſuch a ſtate of commerce, it is | 


impoſſible that inſurances could exiſt; and we have already pr, Taylor 
quoted the opinion of a reſpectable author to ſhew that they ut fupra. 


were unknown. 


There are ſeveral reaſons applicable to all the ancient mari. 


time powers, which ſeem to prove to demonſtration, that ir ſu- 


rances were not in uſe. We have ſeen, that in ſurat ces are only 
introduced where commerce is widely extended. Ihe commerce 

of the ancients compared with modern times, could not be very 
conſiderable, as it was chiefly confined within the Medite rra- Anderſon's 
nean, Egean, and Euxine ſeas : to which they were compelled hilt-oiCom, 
more from, neceſſity than inclination, Carthaes in all her glory ese. 
had not arrived at any great degree of perſection in the art of 

ſhip building. Veſſels of the beſt conſtruction at that time could 

only be navicated with oars, or when they had a fair wind on 

a ſmooth ſea : they might be built of green timber; and in — 


caſe of a ſtorm, could run aſhore under any cover, or upon any ex lie, 2 1. 
beach that was free from rocks: in ſhort, they were merely ch. vi. | 


rallies, and were managed with the greater difficulty on account 
| | | | N of 


0 P. xv. 


M-nteſq. 


vei.:.th 6, 


P-eface to 


11's work, p. (er 


4 ; 
* P. XVI 


Ley, lib. 
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of the poſition of the ſails, and the mode of rigging practiſed in 


thoſe days. This could not fail of proving a conſiderable ob- 
ſtacle to the extenſion of commerce. But when we conſider, 
in addition to the bad conſtruction of their ſhips, that “ the an- 
tients were utterly ignorant of that unerring guide, the mariner's 


compaſs (the honour of 1nventing which was reſerved for more 


modern times) by reaſon of which they durſt not venture out 
of ſight of land, tor fear of being overtaken by tempeſts, and 
being left at large in the boundleſs ocean, their commerce could 


not have been great; although we are even led to admire the 


progreis which they made in commercial affairs. It is true, that 
many diſtant naval expeditions were made under all theſe diſ- 
advantages, which often proved fatal to the adventurers, (a) 


Theſe expeditions, however, could add little or nothing to their 


maritime or geographical ſkill, in which the ancients were cer- 
tainly very deficient, on account of the neceſſity they were al- 
ways under of coaſting the ſhores, for want of a better guide; 
and indeed, the ſhores were the only compaſs. Theſe oblerva- 


tions are not intended to detract from that merit, which has been 
already allowed to the ancients for their naval exertions; 


becauſe they are founded merely on a compariſon of their ro 


aud knowledge in thoſe arts with the improvements of the mo- 
derns, and are adduced to ſhew that, under ſuch diſadvantages and 


obſtacles a he extenſion of their trade and commerce, it was 
impoſſible that 11furaiccs could be at all known to the ancient 


world. 7) 


M. [merivon aprees, that the contract of inſurance, as it is un- 


ſtood at this day, was not in uſe amongſt the Romans; but he 
thinks he diſcovers ſomè traces of * it in the hiſtory of that people. 
The firſt inſtance given by this learned writer is this, that about 
the ume of the lecond /un7ch war, thoſe who had undertaken 
to ſupply the troops in S with proviſions and military ſtores, 


made ita previous condidon that the republic ſhould be at the 


hazard of exporting them, according to the words of Livy, “ Ut 
% iin na ves 7%, 1g/urfjert, ab hofiium, tem peflatiſoe wi, publico 
« periculo «fc et But with all deſerence to fo great a name, 


23. Cap. 4). this ſetins to bear no refemblance to the contract of infurance ; 


for it is nothing more than every well regulated ſtate is bound - 


to do by the ties of natural juſtice. It is equitable and right, that 
thoſe, who in times of public danger, appropriate their private 
wealth to the advancement of the public ſervice, ſhould be 


Ca) Huet, Þifliop of Avrarches, in his very inſtructive and en- 
tertajuins treatiſe on the conurerce aud navagation of the ancients 


has with infinite labour and accuracy collected the molt remark- 


able {acts on this head. Ch. 8, 


() See note (4) page 10, 


reimburſed 


« Laodicee me prades accepturum arbitror omnis pecuniæ pub- 
* lice, ut et mihiet populo cautum fit fine weeture, periculo.“ 
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reimburſed from the purſe of the ſtate for the private loſſes they 
may ſuſtain. This indeed is the rule of conduct between man 


and man; for when one man purchaſes goods of another to be 
ſent abroad, was it ever ſuppoſed that the ſellgr was to run the 


riſſe of the voyage; or that if the goods periſhed he was never 
to be paid? If ſuch a doctrine were to prevail in any country, 


the ſtate could only be ſupplied with neceſſaries in time of war, 
by means of extortion, rapine, and violence. | 

Another inſtance given by Emerigon is a ſtory, which we find 
recorded by Lit y, of ſome men, who were charged with the A 
care of exporting proviſions for the army, and who, quia publi- cit. 
cum periculum erat a witempeſtatis in its, que portarentur ad Livy, lib, 


exercitus, endeavoured by fraud to deſtroy the ſhip, and then 25+ Cap. 3. 


told the directors of the ſtate, that many very valuable articles 

were on board; whereas they had taken care to ſend out very 

old, rotten ſhips, in which were a few commodities, and thoſe - 
of ſmall value. That part of this tory which is material to the“ P. xvii 
preſent enquiry, has already met with an anſwer in what was 

ſaid upon the laſt quotation, and the propriety of a government's | 


indemnifying thoſe, who might ſuffer in the public ſervice, is not 


at all altered by the miſconduct of ſome individuals (a) 
The next inſtance is from one of Cicero's epiſtles, an yp 
different nature from thoſe laſt mentioned; becauſe here Cicero Wy epiſt. 
ſeems to wiſh that the property in queſtion ſhould be ſecured, not 17, 
only tor himſ-1:, but alſo for the people of Rome. Cicero, having 
gained a victory in Cilicia, and the civil war between Caſar and Ferguſon's 


d 18 of a Foiſtoe ad 


Pompey being then a matter almoſt unavoidable, wrote to Cauini- hiſt of the 


us Sal/ultins at Laodlicea, in which letter he uſes theſe words; Rom. Rep 
book 4. ch. 


9, 
From this paſſage it is inſerred that Cicero alludes to an inſurance. 


I own from the meaning of the word pes, and from the fi- 
tuation of affairs at Rome, it ſeems as if Cicero withed rather 


to find ſome ſecure and ſubſtantial perſon at Laoicea, in whoſe 


care and cuſtody he might leave this money üll more peaceable 
times: and it is very unlikely that in ſuch a troubleſome con- 


| junEture he ſhould be defirous of bringing a great treaſure to 


the ſcene of faction and confuſion, eſpecially as in a letter to nr: 
his friend Atticus, he declares himſelf at a great lots to know 3 
what line of conduct he ought to purſue. But even if he wiſhed ajcun;, 

| . — lib, 5. epiſt 


(a) Tt 3 truly obſerved hy Mr. Millar (tor an account 1. 
of whoſe work upon inſurances lee the preface to this Tecond edi- 


tion) that in thefe inſtances from the Roman hiſtorians, no men- 


tion is made of a premium paid by the merchant for the hazar(l 
undertaken ; and that they are rather to be conlidered as en- 
amples of a bounty offered by the publick, than of a mutual 
contract, 7 | | 


10 


Molloy 
Malyn 
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to bring it to Rome, the mode he propoſed ſeems more like the 
modern bill of exchange, than a policy of inſurance. (a) Beſides 
unleſs this ſpectes of contract was at that time tolerably well 
underſtood, Salluſt, the perſon to whom he wrote, would have 
found conſiderable difficulty in comprehending his meaning 
from the ſingle ſentence in his letter, which has been mentioned; 
and if it were well known, 1s it poſſible to ſuppoſe it would not 
have obtained a place in their code of laws ? | 

But the paſſage upon which thoſe, who contend for the anti- 
quity of this branch of commerce, have chiefly relied, is one to 
be found in Suetonius, in the eighteenth chapter of his life of 
Tiberius Claudius, the fifth emperor of Rome. © Negotiatoribas 
«* certa lucra propoſuit, ſuſcepto in ſe damno, fi cui quid per 
« tempe/lates accilifſet.” This ſentence wholly unconnected 
ſeems to convey ſuch an idea; but we muſt attend to the context, 
in order to underſtand it. This relates merely to the corn trade; 
for as the Roman territory was not ſufficient to ſupply enough 
for the conſumption of the city, it became abſolutely neceflary 
to give great encouragement to this branch of commerce: nay it 
was a political, not a mercantile concern; for the very exiſtence; 
of the empire depended upon it. It was this * circumſtance, 
which induced the emperor to pay fuch regard to this branch of 
trade, to propoſe bounties, and to confer certain privileges, the 
certa lucra, of which Suetonius ſpeaks, upon thoſe who would 
venture out to ſea for the public ſervice in the midſt of winter, 
Dr. Taylor tells us, that a private conſideration alſo had ſome 
weight with Claudius upon this occaſion, for that once in a 


great ſcarcity of proviſions, he was attacked in the forum by the 


populace, and fo dilagreeably treated with abuſe, and cruſts of 


ſtale bread, that he with great difficulty eſcaped through ſome 


private paſſage ; from which time he made it his great care and 
concern to get corn imported, even in the winter. As to the 
riſk, which Szelonius ſays the emperor took upon himſelf, it is 
to be obſerved, that although the ſhips were private property, 
yet they would not have gone to ſea in the dangerous leafons 
they did, had it not been for the public ſervice, and to provide 


proviſions tor the uſe of the whole city, This being the caſe, 


we have already ſhewn, that it would be contrary to the firſt 


(2) Since I publiſhed the firſt edition of this work 1 have 
looked into Melmoth's tranſlation of Cicero's epiſtles; and I am 
happy to find that without knowing I had ſuch an authority, I 
have put the ſame ſenſe upon this paſſage which that elegant 
tranſlator had done before me. The whole ſentence is tranſlated 
thus: I purpoſe to leave the money at Loadicea, which ſhall 
« ariſe from the ſale of thoſe ſpcils, and fo take ſecurity for its 
being paid in Rome, in order to avoid the hazard both to 
«* myſelf and the commonwealth of conveying it in ſpecie.“ 

| | | principles 
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principles of juſtice and equity, and to the practice followed at 
this day by all governments which are founded on juſt princi- 
ples, to allow ſuch loſſes to fall upon individuals 620 From Grotius de 
what has been ſaid it appears evident, that the Romans had no Jere Beli, 
knowledge of inſurances; in addition to which both Grotius 12. = 3 | 
and Bynker/hoek have expreſsly declared, that among the ancients Fnk.queft, | 
this contract was unknown; the latter of whom uſes theſe ex- Juris Pub- 
_ preffions : © Adeo tamen ille contractus lim fuit incognitus, "i. Ib. 1. 
ut nec nomen ejus, nec rem ipſam in ure Romano deprelien- 3+ 
* . (8) - * 5 by xx. 
But to whatever degree of excellence the Romans attained 
either in literature, commerce, or any of the refined arts, they 
all viſibly declined when the Roman empire was over-run by 
the barbarians; or, perhaps it may be ſaid with greater pro- 
priety, that they were overwhelmed and loſt with that power, 
which had raiſed them to be the object of public attention and 
notice. For in times of public ruin and defolation, when war 
_ Tears its ſtandard, lays waſte cities, and tramples on the nobleſt 
improvements, it is impoſſible for commerce to hold its ſtation, 
or to flouriſh in the midſt of contention and tumult. | 


(2) The obſervations here made ſeem, upon examination, to 
be agreeable to the ideas of Dr. Taylor, the prefident Monte/- 
guicu, and Mr. Schomberg, upon the ſame ſubject. See al- 
ſo the opinion of a learned civilian, Langenbeck, of Hamburgh, 
in Magen's Eſſay on Inſurances, Vol. 1. p. 1. 


() By a late work of M. De Pauro, entitled Recherches Phili- 
 fophiques ſur les Erecs, it is manifeſt that the Arhorions were well 
acquainted with the nature of bills of exchange ; and this learned 
_ foreigner ſeems to think it a matter of uncertainty whether the 
inſurance of ſhips was ever practiſed amoag them: but he ſays 
it is clear that barratry was not unknown to them. I am in- 
clined, however, to think with Grotius and Bynker/boek, that 
this contract was as much unknown to that great people, as to 
the reſt of the ancient world. Tf this had not been the caſe, 
can it be ſuppoſed that we ſhould find no trace of it in their 
hiſtory, the ſpeeches of their orators, or their laws? Is it not as 
likely to have been mentioned as bills of exchange: and par- 
ticularly when barratry was mentioned, if this contract had had an 
exiſtence, would it not have been ſtated, on whom the luſs was 
to fall? Beſides, the inſtance given of barratry by M. Pe 
Pauw is not what we call barratry in England; for the cafe 
put is a caſe of fraud committed by the owners, who, by 
the law of England cannot commit barratty, which is a criminal 
ad of the captain, to the pregudice lis gamers, and without 
their privity er conſent, ER” 


If 
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5 {BAY It is the obſervation of a profound modern hiſtorian, that there 

Hitt. of En- is an ultimate point of depreſſion, as well as of exaltation, from 

elud. which human affairs naturally return in a contrary progreſs, 

. and beyond which they ſeldom paſs in their advancement or de- 

cline. This was the caſe with reſpe& to commerce, When the 

repeated incurſions of the Barbarians had ravaged the Roman 

empire, and had checked every liberal improvement, ſome peo- 

ple, forced by neceſſity, or led by inclination, took ſhelter in a 

tew mar{hy iſlands that lay near the coaſt of Italy, and which would 

never have been thought worth inhabiting in time of peace. 

This happened in the fixth century, and at the firſt ſettling of 

theſe wanderers, they had certainly no other object in view, than 

that of living in a tolerable goes of ſecurity from their enemies, 

and of procuring a moderate ſubſiſtence. As theſe iſlands were 

divided from each other by narrow channels, and thoſe channels 

Anderſ-n's were fo incumbered by ſhallows, that it was impoſſible for ſtrang- 

Hiltory of ers to navigate them, they found that ſecurity which they wiſhed” z 

Commerce, and by uniting among themſelves for the ſake of improving their 

fol. doe condition, they b in the eighth ell eftabliſhed 
Þ. 19. 20, Condition, they became in the eighth century a well eſtabliſhe 

| 8 This though it may oppor ſtrange, was the origin 

of the famous republic of Yen:ce, which ſoon became a great com- 

mercial power; for, from the firſt moment that thoſe people 
took poſſeſſion of the iſlands, neceſſity made them extremely at- 
tentive to commerce; the firſt beginning of which was na- 
turally fiſhing. Next to fiſhing, they began to trade in ſalt, 
many pits of which were diſcovered in their own iflands; and 
at laſt their city gradually became the magazine for the mer- 
chandize of the neighbouring continent on all ſides, and they 

themſelves “ the general carriers of Europe. Thus to the peo- 
ple of Italy, and to thoſe of Fenice and Genoa in particular, we 
are to attribute the re-eſtabliſhment of commeree. Of the 
cauſes which contributed to its revival, it remains to ſpeak. _ 
Various cauſes concurred to revive the ſpirit of commerce, 
and to renew, in ſome degree, that intercourſe between nations, 
which, during the period of Gcrthze ignorance and barbarity, had 
been much interrupted, The religious wars of the eleventh 
century, called the Cruſades, by leading many from every part 
of Europe into Aſia, opened an extenſive communication be- 
tween the Faſt and Weſt ; and though the avowed purpoſe of 
theſe expeditions was conqueſt, ard not commerce; though the 
iſſue of them proved as unfortunate, as the motives of under- 
taking them were wild ard enthuſlaſtick, yet their commercial 
| effects were beneficial aid lafting. For the firſt armies, 
5 which ranged themſelves under the banner of the Croſs, having 
been led through a vaſt extent of country, and having ſuffered 
ſo much from the length of their march, and the barbariſm and 
inhoſpitality of the people 1ithabiting thoſe countries through 
which they travelled, others were deterred from taking the fame 
| 8 | cour ſe; 
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courſe 3 and choſe rather to go by fea, than encounter o mary peu 

| E . 3 ; | obertion «. 
kardſhips. Fenice, Genos, and Pi/#, ſurniſhed the tranſports, View ef So- 
to convey the troops: ard it is reported, that the ſums were im- cicty, & c. 
menſe which they received merely for freight, Beſides this, the 
Cruſaders contracted with them for ſupplies of military ſtores and 
proviſions; their fleets hovered on the coaſt; and by ſupplying 

the army with whatever was wanting, they engroſſed all the 
advantages ariſing from this branch of commerce. Theſe ſtates 

were alſo benefited by the ſucceſs, which attended the arms of 

theſe religious and enthuſiaſtick “ heroes, for there are charters p. xx 
yet 218 containing grants to the Yenetians, Piſaus, and Ge- 
noeſe, of great privileges in the various ſettlements, which the 
Chriſtians had gained in Aa. When the Cruſaders ſeized Con- 
flantinople, the FYenetians, who had planned the enterprize, 
transferred to their own State many of the valuable branches of 
commerce, which had formerly centered in Corfantincęle. 
Another great cauſe of the revival of commerce, was the invention 
of the Mariner's Compaſs, which, by rendering navigation more 
| ſecure as well as more adventurous, facilitated the communicati- 
ons between remote nations, and brought them nearer to each 
other. The honour of this invention, ſo beneficial to mankind, f 

| 3 1 0 net 

has been claimed by the French; and their claim has been al- rate du 
lowed by ſeveral authors, and maintained by a celebrated writer Commeice 
of their own. In this opinion perhaps national partiality may desA®ciens, 
have ſome weight. Moſt authors, however, agree that the in- A, 18. 


| : 1 . a Anderl. 
ventor was Flavio de Gioia, a native of Amaly, an ancient com- Hiſlory of 


mercial city in the kingdom of Naples. (4 | Commerce 
It is evident, that almoſt all the commerce of Zurcpe, in thoſe fol, edn. 
days, centered amongſt the /ralians. As they at that time carri- vol. 1- p. 
ed on and eſtabliſhed a regular trade with the Exft in the ports 44 
of Egypt, and drew from thence all the rich produce of India; 
it is reaſonable to ſuppoſe, that in order to ſupport ſo“ extenſive a 
commerce, theſe induſtrious and inzenious people were the firſt, 
who introduced inſurances into the ſyſtem of mercantile affairs, 
It is true, there is no direct authority to warrant a poſitive aſſer- 
tion, that they were the inventors of this kind of contract: but 
it is certain, that the knowledge of it came wich them into the 
different maritime ſtates, in which parties of them ſettled ; and 
when it is admitted that they were the carriers, manufacturers, 


* P. xX Iv 


(a) It appears from Anderſon, that ſome people had ſuppoſed _ 
that the conqueſt of Charlemagne in Italy, towards the end of the Anderſon” 
8th century, and his ſubſequent eſtabhſhmert of Chriſtianity in aeg 7 
the Weſtern and Northern parts of Germany, contributed greatly - P. 7. 
to the revival of commerce. In what I have ſaid upon this ſub- 
ject, I choſe rather to follow the ſteps of a very elegant and 
profound hiſtorian of modern times. Robert/on's View of So- g 
r e 8 

| | G and 
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and bankers of Zurope, it is probable that they alſo led the way 
to the eſtabliſhment of a contract, which is ſo eſſenually neceſ- 
ſary to the ſupport and cultivation of commerce. It has, howe- 
ver, been afferted by writers of the Fr-nch nation, (a) that inſur- 
ent du. Ane dates its origin in the year 1182, and that it was introduced 
van id by the Jews, who were baniſhed from France about that period, 
Univ. Le and who took that mn thod to facilitate and ſecure the removal of 
Guidon, c. their efiefts, They proceed to ſay, that the Lombards, who 
1. aitl. were not idle ſpectators of this contrivance adopted it, and in a 
ſhort tim e improved it conſiderably. It is not very neceſſary to 
enquire into the truth of this fact, nor indeed are there materials 
1 enable us to do ſo: but it is obſervable that the | reſident 
La n Munteſquieu mentions that the Fews * t his occaſion invented 
21. c. 16, bills of ex change; but does not ſay a ſyllable of policies of inſur - 
ance. It is ag reed, however, that if the Lomba- ds were not the 
inventors, they were at leaſt the firſt who brought the contract 
of inſurance to perfection, and introduced it to the world. (5) 
Befhre we come to conſider the amazing improvements which 
have taken place, with reſpect to this branch of commerce, in 
our own country, in theſe days, it will be expected that ſome 
notice ſhould be taken of thoſe maritime codes, and naval regula 
tions, which have diſtinguiſhed the modern, no leſs than the laws 
of Rhzsaes did the ancient world. „ 
To the people of Amalf, we are indebted as well for the firſt 
F- code of modern ſea laws, as for the invention of the compaſs, 
Vol. 1. p.58. We learn from Anderſen, that the city of Amal, ſo long ago 
as the year 1020, vas ſo famous for its merchants and ſhips, that 
its inhabitants at that time obtained from the Caliph of Egypt, 
a ſaſe conduct, to enable them to trade freely in all his domini- 
ons: and they alſo received from him ſeveral other diſtinguiſhed 
privileges. It was towards the cloſe of that century, that they 
promulgated their ſyſtem of marine law, which from the place 
of its compilation, received the denomination of Tabula Amalfitanae 
This table ſuperſeded in a great meaſure the ancient Jus Khoaia- 
num; and its authority was acknowledged by all the States of 
{taly, for ſome centuries. But as trade increaſed very rapidly in 
other cities n the coaſt of the Mediterranean ſea, they became 


p. xxv 


(a] Anier/on ſays, the Jews were baniſhed from F rance, in | 
1143. Anferſin's Viſtory of Commerce, vol. . p. 82. But! be- 
lieve ſuch an event twice took place in that kingdom. | 


(3) Jam aware that ſeveral learned men are of opinion, that 
inſurances were of an earlier date than is here aſcribed to them, 
On a ſubje& where ſo much obſcurity muſt neceſſarily exiſt, l am 
by no means tenacious of my opinion; but the inclination of my 

mind is to adhere to the idea that the Lombar/s were the inven- 


tors. Sce alſo Mr. Millar's Introduction. 
| unwWil- 
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unwilling to receive laws from a neighbowing ftate, which they 

now equalled, if not ſurpaſſed, in the extent of their naval eſta- 

bliſhments. Every one therefore, began toerett a tribunal, in order 

to decide all controverted points, according to laws peculiar to 

itſelf ; but ſtill referring in matters of higher moment, to the 

former rule of action, the Amalitan code. From ſuch a variety 

of laws, as muſt neceſſarily be the conſequence of each of the 

Italian ſtates becoming its own legiflator, ſo much diſorder and 

confuſion aroſe, that general convenience at laſt compelled them 

to do that, which jealouſy ® of each others power and growing P. 

commerce would 2 ever have prevented them from effecting; 

and at a general aſſembly, it was agreed to digeſt the laws of all 

the ſeparate communities into one body. Every regula- 

tion therefore, which was thought to be founded in juſtice either 

in the laws of Mar/cilles, Piſa, Genoa, Fenice, or Barcelyna, 

was collected into one maſs, and publiſhed in the 14th century, | 

under the title of Con/clato del Mare. A French writer Sur la Hub 

Saifie des Batimens neutres ſpeaks of this production in a very 

unfavourable way; and calls it a rude, ill formed maſs of mari- 

time and poſitive regulations, of ordinances of the middle ages, 

and of private &ciſions. Indeed when we conſider that this was 

a compilation from the various regulations of ſo many different 

fates, it could not excite much ſurpriſe, if it really merited the 

cenſure of this author. But upon examination, it is a work cf 

conſiderable merit; the deciſions it contains are ſounded on the Vinnine in 

laws of nations; it has been received and allowed to ave the Peckium, 

force of law in every part of /taly; and it is the ſource from 9?" 

whence the people of that country, as well as thoſe of Spain and 

France, have been ſaid to derive many of their beſt marine regu- | 

Jations. Unfortunately too, Emerigon has diſcovered, that be- 8 

cauſe one of the chapters in the Conſo/ato del Mare overturns pe „. 

ſome favourite ſyſtem of this learned author, he is out of humour 3. 

wich the whole compoſition. One thing, however, is clear, that 

neither the Con/olato del Mare, nor T Amaifitan code, upon 

which it is founded, contains any thing upon inſurance law, ſo 

that we have here another confirmation of the idea, that this 

contract was not a production of very ancient times (a), . 
* The ſpirit of commerce was not, however, confined to the „P. xxvii 

South parts of Europe; it now began to extend itſelf among the | 

inhabitants of the Weſtern coaſts. But whatever maritime re- 

gulations they might#have eſtabliſhed among themſelves, they 

were found not to be ſufficiently extenſive Br the commercial 

intercourſe, which began to take place in thoſe countries in the 


_- 


(2) In what I have faid upon the Amalftan code, I have found 
myſelf extremely indebted to Mr. Schomberg's very inger ious ob- 
ſervations upon that ſubject, in his treatiſe on the maritime laws 
of Rhodes | | | | 
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Richard the Firſt, king of E gland, on his return from his wild 
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courſe of the i2th century. Accordingly about the year 1194, 


expedition to the Hoh Land, having ſtaid to repoſe himfelf for 
ſome time at the iſle of Cleron, in the Bay of Biſcay, an iſland 
which he inherited in right of his mother, whoſe portion it was 
in marriage with his father Henry the Second, gave orders for 
the compilation of a maritime code. Some authors ſuppoſe that 
the hardſhips and dangers, to which in the courſe of his expedition, 
he ſaw adventurers by ſea were expoſed, induced him to promul- 
ate a law, by which their condition might be rendered more 
comfortable. Others imagine, and probably their ſuppoſition is 
better founded, that the great intercourſe between his ZFng/i/h 
and French ſubjects, and their allies, required a certain general 
ſyſtem of ſea law, for the more ſpeedy and impartial determinati- 
on of all diſputes, which might occaſionally ariſe. The laws of 
Ol:76n, therefore, which are in ſubſtance but an abſtra of the 
old Rhodian laws, with ſome additions and alterations, accommo- 
dated to the practice of that age, and the cuſtoms of the Weſtern 
nations, were propoſed as a common ftandard and meafure for 
the more equal diltribution of juſtice amongſt the people of diffe- 
rent governments. Theſe excellent regulations were ſo much 
eſteemed, that they have been the model, on which all modern 
ſea laws have been founded; and two diſtinguiſhed nations ® have 
contended for the honour of their production. France, jealous of 
the luſtre which the Engliſh juſtly derive from the production of 
this code, with much anxiety claims this honour to herſelf ;z and 
very diſtinguiſhed authors have ſtood forth the champions of her 
claim. The ſubſtance of their argument is, that Eleanor, wife 
of Henry 2d king of England, and Ducheſs of Guyenne, return- 
ing from the Holy Land, and having ſeen the beneficial effects of 
the Conſelato del Mare, ordered the firſt draught of the judg- 
ments or laws of Oleron to be made: that her ſen Richard the 
Hirt, returning from the ſame expedition, enlarged and improved 
what his mother had begun: that they were certainly intended 
for the uſe of the French merely, becauſe they were written in 
the old Gaſcon French, without any mixture of the Norman or 
Eng liſb languages: that they conſtantly refer for examples of 
voyages to Beurdeaux, St. Malo, and other fea ports in France; 
never io the Thames, or to ary port of England, or Ireland: 
ard that they were made by a Pucheſs ard Duke of Guyenne, for 
Cayenne, and not for their kingdom of Englund. One of thefe 
learned writers adds a reaſon, which he thinks very concluſive to 
Prove that theſe laws were of French extraction, namely, that 
from their firſt appearance, their deciſions have been treated with 
extreme reſpect in the courts of France. Ok 


Inu theſe days, it is very immaterial whether France or England 
+ Res | is 
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js entitled to the honour they reſpectively claim, and I ſhall not ; 
tire the reader with any argument upon the point (a). | „P. xxix. 

Auderſon in his hiſtoty of commerce has expreſly ſtated, but Vol. 1. f. 
he does not adduce any authority in ſupport of his opinion, that woe 
che laws of Oleron treat of inſurances. TI have reatl them repeat- 
edly with the direct view of diſcovering whether inſurances were 
of fo ancient a date: but I have not found a fingle word, which 
could induce me to ſubſcribe to . an N _ 23 
on of my opinion, Emerivon, ſpeaking of theſe laws, has ob- 
ſerved, J eft pas dit le K 5 contrat d Aſſurance, hits 125 
gui a pparemiment netoit pas encore atrs en uſage.” 
Bur while we pay due reſpect and veneration to thoſe maritime 

regulations, which diſtinguiſhed the Southern and Weſtern parts 
of Europe, it would be improper filently to paſs over the laws 
which were ordained by an induſtrious and reſpectable body of | | 
people, who inhabited the city of bu famous for its com- Cleitae Us 
merce, and renowned on the ſhores of the Baltic. The mer- et Cou 
chants of this city carried on ſo extenſive a trade, and gave them- tumes de la 
ſelves up fo entirely to commerce, that they muſt doubtleſs have Me": y 
found a great inconvenience in having no maritime code, to which 8 ee 
they could refer to decide their diſputes. To ſuch a cauſe we 
are probably indebted for thoſe laws and marine ordinances, which 
bear the name of Viſbuy, which were received by the Swedes, at 
the time they were compoſed, as a juſt and equitable rule of ac- 
tion, apd which were long reſpected (and for ought I know, are 
to this day oblerved) by the Germans, Swedes, Danes, and by all 
the Northern nations: although the city in which they received 

their origin, has long dwindled into inſignificancy and contempt, 
At what time theſe laws were compiled is a matter of diſpute ; 
and different writers have adopted different periods, in order to 
anſwer their own particular * ends, or to advance the honour of * P. ** 
that age which it happened to be their bufineſs to extol. The 
writers of the North pretend that H/i/buy was a great commer- 
cial city, in the 9th century; from whence they argue, that their 
laws muſt be of very high antiquity; that they were the model, 
from which thoſe of Oleron were copied, and that they were re- 
_ ceived and acknowledged by all nations in Ewrgpe, even to ke 
ſtraits of Gibraltar. On the other hand it is anſwered, and with Cleirae 44 
much ſtrength of reaſoning, that the Northern code is a tranſcript | 
from that of Oleron, although it contains ſeveral additions: for it 
has been ſhewn, that the laws of Oleron were promulgated by 
Rishard the Firſt about the cloſe of the twelſth century, at which 


time, as appears by the report of a Sediſb hiſtorian, the city of OCs 


nus, lib, 10. 


cap. 16, 


(a) For the arguments in favour of the Ergli/b claim, the 
reader may conſult Selden's Mare Clauſum, lib. 2. cap. 24. Mr. 
Juſt, Blackſtone's Commentaries, vol. 1. page 418, Schembery's 


C3: Wiſe 


Obſervations, page 88, 
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Wiſhuy was not built, nor for near a century afterwards ; that the 
Inhabitants were merely ſtrangers collected together from diffe- 
rent parts, who, ſo far from having any power or influence over 
their neighbours, were not abſolute maſters of their own city. 
Beſides, if their laws had been prior to thoſe of Oleron, we 
Jhould have found in the latter ſome regulations reſpecting inſu 
rarices; becauſe a copyiſt never would have omitted fo material a 
Art, 66, branch of commercial legiſlation, the laws of 2 having ex- 
preſsly mentioned inſu races, and provided, that if the merchant 
obliged the maſter to inſure the ſhip, the merchant ſliall be ob - 
| liger! to i fure the maſter's liſe againſt the hazards of the ſea. | 
Robectſon's , Afterwards towards the cloſe ol the filteenth century, we find 
View, vol, from hiſtory, that many conſiderable regulations were made at 
1. p. 351. Barcelona in Spain, relefting marine inſurances. 
quaiiyedite #But iſthelaws ol iſbuy were not prior to thoſe of Oleron, yet 
Emer'?9"» jt is much to their honour, and ſhews in what eſtimation they 
423 ey were held in the greateſt part of Europe, that after having for a 
| long courſe of time enjoyed the higheſt authority in all the Nor- 
thern tribunals for maritime affairs, they were thought worthy of 
being adopted as the baſis of the ordinances of the Hanſeatick 
league. Of this ancient and famous confederacy it will be ſuffi- | 
cient in this place to obſerve, that it began about the thirteenth _ 
Roberiſon's century, and originated with the cities of Lubec and Hamburgh, 
View of So- which were obliged to enter into a league of mutual defence, in 
Ciety, order to protect themſelves againſt the nations round the Baltich, 
who were extremely barbarous, and infeſted that ſea with their 
piracies. Theſe two cities derived ſuch advantages from their 
union, that other towns acceded to the confederacy, and in a ſhort 
time, eighty of the moſt conſiderable cities, ſcattered through 
thoſe countries, which ſtretch from the bottom of the Baltick to 
Cologne upon the & hne, joit ed in the famous Hanſeatick League; 
which became ſo formidable, that its alliance was courted, and 
its enmity dreaded by the moſt powerful monarchs. This aſſo- 
ciation, it is ſaid, formed the firſt ſyſtematick plan of commerce 
known in Esse: but notwithſtanding this, they did not for a 
Kwicke long time publiſh any maritime code, but were entirely govern- 
Comm, ed by thole of Olesen and Miſbuy. At a general meeting, howe- 
. ver, held at Lubech in the year 1614, it was agreed to extract 
er v, 3 | 
from thoſe compilations whatever ſhould be thought moſt uſeful, 
Robectſon's and that it ſhould in future be the rule of deciſion in every con- 
View, & e, teſted point. It was prior to this time, about the fourteenth _ 


Schomb, 
cblerv, 196, 


Ander, Hin, century, that the members of this league were in their greateſt 
eau ſplendour ; their commerce was at its height; they ſupplied the th 
reſt of £:r0pe with naval #ſtores, and they pitched upon different of 
@Y. xxxil towns, the moſt eminent of which was Bruges in Flanders, where of 
| they eſtabliſhed ſtaples, in which their commerce was regularly ſec 
carried on. The ſovereigns of Euroße looked up to the Hanfſca- 
0 


tick League with eſteem and admiration, and the kings of France 


and W. 
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and Zuglan ! granted them conſilerable j. „ges But when * 
this union had rendere them rich and powe fal, they grew ar- i 
rogant and over- bearing, which induced the princes, whom Hum's 
they had offended, to tak a cloſer and more accurate view of tif. of 
the danger which might ariſe from ſuch a contederacy, and of the . id, 
advantages which might accrue to themſelves irom the poſſeſſion je" TT 
of their trade. TI hel cauſes at laſt concurred to effect the decay 
of this alliance, which however is not wholly diſſolved at this 
day; as the cities of Vu , Hamburgh, and Bremen, maintain 
ſufcient marks of that ſplendour and dignity with which this con- 
federacy was anciently diitiiguiined, . | Zn 
Having thus taken a brief but comprehenſive view, of the moſt 
confiderable maritime ftates both of ancient and modern times, I 
forbear to go more at length into the hiſtory of ſeveral governs» 
me-'ts, Which have publithed naval regulations for the direction 
of their own ſubjects ; becauſe they are only binding within 
their owe particular diſtricts ; they are very ſimilar to thoſe 
abut which ſo much has been already ſaid ; they are all collet= 
ed by Hagens in the ſecond volume ot his Effay on inſurances, 
and are occafionally referred to in the courſe of the enfaing work. 
Beſides, I haiten to give an account of the vaſt improvements, 
which have been made in this country within theſe lait thirty _ 
years, with reſpect to inſurances, and which are the main object 
of this enquiry. It would, however, be improper in a work of 
this nature, entirely to paſs over the French nation, the maritime P. xxxiii 
ſtrength of which has of late years conſiderably encreaſed; and _ | 
whoſe writers upon commercial affairs would reflect honour upon 
any country. OD | N „„ | 
Fe people underſtand the theory of commerce better than 
our neighbours on the Continent; and yet they have not in 
practice come up to what might have been expected. It is 
true that France from her ſituation, from th- bent of her people 
to certain manufa tures, from the happineſs of her foil, and her 
natural advantages, mult be always poſſeſſed of a great inter- 
nal and external trade, which muit add greatly to her wealth, 
and render her the moſt reſpectable power on the Continent of 
Zurope. But the French d not naturally poſſeſs that undaunted 
perſeverance, which is neceſſary for commerce and colonization, 
It is beſides a great diſadvantage to the commerce of France, 
that as its government is military, the profeſſion of a merchant 
is not ſo honourable as in Eaglan , fo that the French nobility 
think that it would be beneath them to attend to the drudyery 
of trade, and that it would degrade their ance try to allow any 
of their ſons to follow the buſineſs of a merchant The con- 
ſequence of this is, that the church, the law, and the army are | 
ſtocked with the members of noble families; and the counting : 
houſe is by them entirely deſerted. At one perio?, indeed, there | i 
was an appearance that France would make as illuſtrious a 
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- figure amidſt the powers of Europe in trade, as ſhe then did 

as a warlike nation The period, to which ] allude, was 

| under the adminifiraton of the famous Colbert, who next to 

Virae Coll Horry the Great, may juſtly be filed the tather of the French 

3 commerce and manutactures. I his illuſtrious man, who was 

8 vi :cotch extraction, delcerded of a family no way conſiderable 

*P x-:iv, by its ſpler dour or antiquity, railed himielt “ by his activity, 

| diligenee, ard knowledge of commerce, to the firft offices under 

the government of France. Being appointed to the ſuperintend- 

ance of the finances, he propoſed ſuch regulations, as brought 

about the purpoſe he intended, the orderly and frugal manage- 

ment of them; and eſtabliſhed the trade of France with the 

Eoft ard Wejt Indies, from which the has 1eaped conſiderable 

benefits, He alfo patronized ard encouraged the liberal arts 

and ſcierces, reformed the courts of juſtice, and introduced many 

important regulations, which regarded the order of ſociety. But 

in 1669, when appointed {ſecretary of ſtate, and entruſted with 

the management of affairs relating to the ſea, he had a full 

opporturity of exerting thoſe talents, which he 1o eminently 

poſteſied, and for the exertions of which his name has been 

tranſmitted with ſo much honour to poſterity. In order to 

gain a proper inſight into the true effects of commerce upon 

the various raticns of the world, and the advantages of ſome 

particular branches of trade, he procured and employed learned 

ard diligent men to enquire into the commercial hiſtories of 

cities long ſince deſtroyed, and the nature of the climate, ſoil, 

and productions, of the countries then riſing into notice. It 

wes to this ſpirit cf enquiry in this famous ftateſman, that the 

Huet Hin. World is indebted, as appears from the dedication, for that very 

dy Com- maſterly pertormance upon the commerce and navigation of the 

me.c et de ancients, written by Huet biſhop of Avranches and Sorfſons, 

1 who is julily entitled to a high rank among men of letters, 

Anciens Cilbert having thus made uſe of the labours of others in order 

pref. to gain ufe fal ir formation, undertook to reftore the navy and 

commerce of France; and he completed all his ſervices by the 

publication cf that excellent body of Sea laws, known by the 

name of the Ordinance. of Lewis the 14th, which comprehend 

p. zuxv. every ching relating to naval or commercial juriſprudence; 

L'Honneur and of which the doctrine of inſurances forms a conſiderable 

Francois. part, lo its merits all Europe has borne teſtimony; and the 

tom. p. /* name ef Colbert muſt ever be mentioned with reſpect, 

Pa when the ordinances of Lewis the 14th are the ſubject of 
converſation (a) e | | | 

Thus 


(9 ) It was under the adminifiration of Colbert, that the French 
laid the foundation of Quebec on the banks of the river St, 
| | | Lau- 


Vie de Col- 
beit. 
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This ordinance has had the good fortune to meet with 
a laborious commentator in Fulin, who being thoroughly 
ſenſible of the advantages which his country mutt recently 
derive from ſuch an excellent code, has, with a degree 0! our 
and induſtry which excite our admiration, and which @r hg lily 
deſerving of imitation, placed it in the moſt favourabic point Gt 
view, has cleared up every obſcurity, by tracing theſe lane 
to their ancient ſources, and by a full inveftipation of 014 
ordinances, and the deciſions of former tribunals, has added 


much to the maſs of learning upon ſubjects of this nature. 


But of all the ſources, from which modern French legiilators 
could derive the moſt eſſential information the famous treatite 
called © Le Guiden was the chief. This tract was republiſhed 8 ö 
„ 4 © 20 4 on. © 25 cirac, Po 
by Cleirac, who pays a due compliment to its merits, in his , . | 
work upon the Ufages and Cuſtoms of the ſea : and although | 
in its ſtyle and manner it certainly favours of the ruſt of ai «ap yy 
tiquity; yet it contains the true # principles of naval juriſprudence. | 
Tt the ſtyle be antiquated, and the text be corrupted in ſome 
places, yet the treatiſe is ſtill valuable by the wiſdom, which 
ſhines through the whole, and the number of decthons, which 
1t contains, Oe wn. 7 
Upon this occafion let me not forget to take proper notice 
of two very modern and diſtinguiſhed French: writers, M. 
Pothicr and M. Emerigon. Ihe former of theſe has ritten 


admirable diſſertations upon every ſpecies of expreſs and implied 


contracts, and amongſt the reſt upon that of inſurance; he has 


conſidered his various ſubjefts with ſo much clearneſs, and 5 
| Pothier, 3 


perſpicuity, and has produced ſo many appoſite examples in em. 2. 


lupport of the poſitions he advances, that they greatly contri- p. 1. 

bute to the advancement of the knowledge of this branch of 

Juriſprudence. His ſtyle is at the ſame time manly, neat, and 

claflical; and well ſuited to didactic diſcourſes. : 5 
M. Emerigon has, in his work, confined himſelf to the Traite des 

conſideration of marine inſurances, and to the contract of Aſſurances, 

bottomry only. This being the cate, he has gone into thoſe 


ſubjects much more at length than any former French writer; 


and has with infinite labour, unwearied ſtudy and refle&tion, 


collected the deciſions and authorities, applicable to the purpoſe 


of his work, This learned foreigner, I underſtand, holds a 
diſtinguiſhed rank among the advocates of his own country : 
and his treatiſe upon inſurances will by no means diminiſh his 


tame. 


Lawrence; and he performed a work, which, ſays a French I. Honpeur 

hiltorian, even in the eyes of Kichkelicr, ſeemed to N g human Francais, 

Power; and that was to effect a junctionbetween the Atlantic ps oy aan 
5 . OACYTr, QI 

and the Mediterrancan, by means cf a canal, the execution 4 On» 
* 1 ; , . . ; 1 b. 302. 

of which attracted the admiration of Europe, and added much 


to the ſplendour of French commerce. | 
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Ve have ſeen, that the naval reputation of the English 
Was arrived at a great height in the twelfth century, for the 
laws of Cleror, of the merits of which much has been ſaid, 

„ were at that time compiled by an * Zngl; monarch, and 
P. xxx vii eceived here as the regulator of naval affairs. The progreſs 

of commerce, however, in this country, was not le 
to ſo auſpicious a beginning; for in the reign of Edward the 


zme*sH ſt 515 | 
Hume s ſt I hz rd, upwards of a century afterwards, commerce and induſtry 


o! Vng &. 


edit 2. vol. Were at a very low ebb. That monarch ftruck with the 
p- 494. flouriſhing ſtate of the Northern provinces, which have been 
already deſcribed, and perceiving the true cauſe of their 
proſperity, endeavoured to excite a ſpirit of induſtry among 
his jubjects, who ſeemed to be blind to the advantages of the 


1 ſitu tion, and ignorant of thoſe ſources, from which they might 
4 en. ferive wealch and, opulence. So far were they lulled b 

deij, &. ignorance and indolence, that they did not even attempt thoſe 
manufactures, the materials of which they themſelves ſuppli- 


ec to foreizners. Notwithſtanding the endeavours of Edward, 


and the many wiſe eſtabliſhments propoſed and encouraged 
by him, it was not ull the reign of Ei ib. th, that the Zngh/þ 
began to diſcover their true intereſts, and the arts by which they 
were to obtain that preeminence and rank, which they now 


hold among commercial nations. This flow progreſs of com- 


merce in this country may be accounted for on various grounds 


During the daa heptarchy, England was ſplit into many 


kingloms, perpetually at variance with each other; it was 


expoled to the fierce incurſions of the Northern pirates; 


it was ſunk in barbarity and ignorance; and conſequently 
was in no conditon to cultivate commerce, or to purſue 
any ſyſtem of wiſe or uſeful policy. To this ſucceeded the 


Noyrman conquelt, and all the conſequences of a feudal govern- 


ment, militaryin its nature, hoſtile to commerce, and the arts and 
relinements of a liberal and civilized people. Scarce had the 
nation recovered from the ſhock occaſioned by this revolution, 


vizour and wealth in wild endeavours to conquer that country. 
Yo this we may add the deſtruct ive civil wars between the houſes. 
oi l and Lancuſter, which long deluged the kingdom with 
blood; and to which a period was at laſt happily put by the 
union of their Teveral tides to the crown, in the perſon, of Henry 


the Fight. The reformation then took place under that 


monarch, and it was not till the reign of #/:zabeth, that the 
touds and diflenſions which ſuch an important event was likely 
ti occalion, began to ſubſide. During her long reign, and her 
viſe and prudent adminiſtration of government, commerce began 
1% rear its head, and found ſhelter and protection from the 
managers of public affairs. From this ſhort fetch, it is not 


much 
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uch to be wondered at, that England was one of the laſt 


*R -tions of Eurore, which availed herſelf of her great commerci'l | 


I arantages: but ſhe has ſince made awple amen!'s for her ! 
ontiaucd indolence and inattivity, by the amazing extent of her 


Item of maritime juriſprudence. | 5 | | 

While commerce continued in this weak and languil Nate, it 
annot be ſuppoſed that inſurances which ſpring from commerce, 
vere at all encouraged or underſtood, It is true, the Lombazjs 
came into Englaud in the 13th century, and it is univerlaily 
agreed, that whatever may have been the origin of inſufancts, 
they were introduced into England by that active and induſtrious 


effect as any writing heretofore made in Lombard Street, &c.“ 


* the place where theſe Itallans are known to have taken up P.xxIX 


their reſidence, and carried on their trade. The preamble to the 
ſtatute of Queen Elizabeth, which will be preſently mentioned, 
ſpeaks of inſurances, as having exifted time out of nnd in this 
kingdom. Be this as it may, it is certain that pies to the reign of 
that princeſs very few inſurances had be eneffected: or, if effected, 
no queſtion had ever ariſen upon them in any of the ſuperior courts. 
So little were the judges acquainted with the nature of the 
contract, that ſo late as the 30 and 31ſt of Elizabeth's reign, it 
became a queſtion where an action upon a policy of inſurance 
ſhould be tried, the policy having been effected in London, and 
the ſhip detained in the rive Sune in France, The policy was 
on a thip from Me/combe Regis, in the county of Horſet, to 


Abbeville, in France, The plaintiff declared, that the ſhip in gcoke 
ſailing towards Al Seville, to wit, in the river of Soane, was 47 b. 


arreſted by the king of France. The parties came to iflue upon 
the queſtion, whether the ſhip was ſo arrefted or not : and it 
was tried before Lord Chief Juſtice J/ray, in the city of ! ondon 
and a verdict was found for the plaintiff. In arreſt of judgment 


ommerce and the wiſe laws and regulations to be ſound in her 


1. Anderton 
11 H. oi 


i. 
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It was moved, that this iſſue arifſing merely from a place t 


the realm, could not be tried in London. But it was reſolved 
by the court, that this iſſue ſhould be tried where the ation was 
in this caſe brought; for the promiſe which is the ground and 
foundation of the adtion, was made in Lyndon; and the arreſt 
now in iſſue, is not the ground of the action, which is founded on 
the 2fſump/it, and the arreft is the breach of the afſurp/ite. 
This is the moſt ancient caſe I have been able to find upon the 
ſubject of inſurances ; and I thought proper to inſert it here, as 
the beſt proof, that prior to the reign of Llizabeth, this contract 
could have been# very little, if at all known We have ſeen, 
however, that under Eliæabethi, the genius of Englund began to 
diſplay itſelf: about which time alſo the legiſlature began to 
ES _ | 1 think 


people, This idea is countenanced and confirmed by the clauſe Un 8 
to this Cay Inſerted in all policies of inſurarce “ that this Av; endiz, 
« writing or policy of afſurance ſhall be of as much force and Ni. 


. P. xl. 
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think the regulation of matters of aſſurance, an object well 
worthy their moit ſerious attention; and it cannot but afford us 
mach pleaſure to find, that even in that early age, the true 
principles, upon Which this ſpecies of contract is founded, and 


upon which it ought to be protected and encouraged in a com- 

* Eliz eh mercial nation, were ciearly and tully underſtood, In che pream- 
iz ble to an act of parliament, paſted in the 4 53d year of the reign 
of Queen Elizabeth, concerning matters of aſſurance uſed amongſt 
merchants, the ſeals of the legiſlature upon the ſubject is expreſſ- 

ed with clearneſs and peripicuity. After reciting that it has 
ever been the policy of this nation to encourage trade, and that 
policies of affurance have exited time out of mind, it goes on to 
{tate the advantages to be derived from their encouragement in a 
commercial nation, 125 By means of which policies of allurance, 
it cometh to pals upon the fols or periſhing of any ſhip, there 
* fylloweth not the undoing of any man, but the loſs lighteth 
rather eatily upon many, than heavy upon few, and rather 

* upon them that adventure not, than * thoſe who do ad- 
« venture; whereby all merchants, eſpecially thoſe of the 
* younger ſort, are allured to venture more willingly, and more 

w freely.” | | 5 | | : Bs | 
The purpoſe of that ſtatute was, to ere a particular court for 
the walks cauſes, relative to policies of inſurance, in a ſummary 

way; and to that end the ftatute ordained, that a commiſſion 
ſhould iſſue yearly, directed to the Judge of the Admiralty, the 
Recorder of London, two doctors of the civil law, two common 
4 P. l lawyers, and eight merchants, empowering any five of them to 
| hear and determine all ſuch cauſes, ariſing in London; and it alſo 
gave an appeal ſrom their deciſion, by way of bill, to the court 
of Chancery. But this ſtatute not entirely anſwering the intention 
of the legiſlature, ſome further regulations were made by a ſub- 


"A 1 ſ-quent ſtatute: ſuch as the reduction of the number neceſſary to 
bo 2. conftitute a quorum. I forbear entering at length into this mat- 


ter, the court erected by theſe ſtatutes being now entirely diſuſed. 
The realons of this may be collected from ſome few deciſions in 
our reporters : but one appears on the face of the ſtatute itfelf, 
namely ; that its juritdiction was not ſufficiently extenſive, being 
conſi acc to ſuch cauſes only, as aro/c in London, 5 
Bendir, v. Hy a cafe reported in Style we find, that a prohibition jiſſued 
Oy, Style, to the court of Policies of Inſurance, to prevent it from proceed- 
160, ing in a cate of infurance upon a life, the Court of King's Bench 
| being of opinion, that the ſtawte only meant to give the court 
below cognizance of /uch contracts only, as related to merchan» 
dige. 5 55 | 9 
Naibie v, . In another caſe it ſeemed to be the opinion of the Court of 


Dead Ringes Bench, that the juriſdiction of this newly erected court 
1 Envy did not extend to Juits brought by the aſſurer againſt the aſſured; 
57. but oni to ſuch as were prolecuted by the latter againſt the form- 

. 1 6 er. 
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er. It is true, in Sir Bartholomew Shower's note of the caſe, no 
decifion appears to have been made; but a rule to ſhew cauſe 
why a prohibition ſhould not ifſue, was obtained; and no notice 
is afterwards taken of it, although the learned reporter was 
himſelf the counſel in the cauſe, who had obtained the original 


A | | | 
But a caſe reported in Siderfz, ſeems to have ſtruck a more Came v. 


' ſevere blow at the exiſtence of this court than any of thoſe caſes I Moy, 2 Si- 


have mentioned; for it was“ there held, that it was no bar to an derfa, 121» | 
action upon a Policy of Inſurance at the common Jaw to ſay, P. li 
that the plaintiff had ſued the defendant for the ſame cauſe, in the 
court erected by the ſtatute of Elizabeth, and that his ſuit was 
there diſmiſſed. OE | ES 
Theſe cauſes co-operating, together probably with ſome in- = geek 
ſtances of partiality in the judges, this court fell into diſuſe, no (+, = 402 
commiſſion having iſſued for many years; but inſurance cauſes 
are now decided, like all other queſtions of property, and by 
that mode of trial moſt agreeable to the nature of our conſtituti- 
on, by a trial in a court of common law. e 
It has been much the faſhion of late years to inſiſt upon the 
the advantages which the trading part of the nation would derive 
from the eſtabliſhment of ſome equitable and amicable judicatory 
for the trial of all diſputed points in matters of inſurance. This 
is only another proof of the weakneſs and fallibility of the hu- 
man mind, which is never ſatisfied with the enjoyments within 
its reach, however excellent they way be; but pants aſter thoſe 
of foreign growth. Thus, a people, who are poſſeſſed of a 
ſpecies of trial, the beſt calculated for the diſcovery of truth, and 
the advancement of juſtice, and which has excited the admiration 
of the world, are deſirous of parting with ſuch an advantage ſor 
a mode of trial, which is very unſatisfactory. VVV 
The court ereRed by the ſtatute of Hliuubeth, and which has 
no fallen into diſuſe, is perhaps one of the ſtrongeſt arguments, 
than can be adduced to prove, that ſuch a judicature is not con- 
genial to the ſpirit and diſpoſition of Britons, nor well adaptell 
for the purpoſes of its inſtitution. It is univerſilly agreed by a 
all writers upon juriſprudence, that nothing tends * ſo much to the P. Ali 
elucidation of truth, and the detection of fraud, as the open viva 
voce examination of witneſſes, in the preſence of all mankind; 
before Judges, who from their knowledge of books and men, ac- 
quired by long tudy and experience, are well qualiſied to dilcri- 
minate and decide between right and wrong; and before twelve 
upright citizens, who have an opportunity of ob%rving the ap- 
pearance, countenance, inclination, and deportment of thoſe, 
who are thus examined upon oath. Beſides the ſubjeQs of thoſe 
ſtates, which have eſtabliſhed theſe equitable tribunals, ſenſible 
of the ſuperior advantages of the Hugliſh inftirmion, feeling that 
in great mercantile queſtions, the greatei attention is paid to the 
| N | | eter- 
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eternal and immutable principles of reaſon, and that all men, 
whether natives or foreigners, here meet with an equal meaſure 


in the adminiſtration of juſtice, fly to this country to make their 
contracts of inſurance, that in caſe of a diſpute, they may have 


the benefit of its laws. Did it fall within the compaſs of this 


enquiry, I could relate many caſes, of the truth of which I have 
not the ſmalleſt reaſon to doubt, which would ſerve to ſhew the 
idea entertained by foreigners of our mercantile juriſprudence, 
and the high repute and eſtimation in which our judges are juſtly 
held by the European nations. | Ong” 
But though the court of Policies of Aſſurance has been long 
diſuſed ; though it is near a century fince queſtions of this na- 


ture became chiefly the ſubject of common law juriſdiftion ; yet, 


SP. abr 
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I am ſure TI rather go beyond bounds, if I aſſert that in allwur re- 
porters from the reignof Queen Elizabeth, to the year 1756, 


when Lord Mansfield became Chief Juſtice of the King's Bench, 


there are Go caſes upon matters of inſurance. Even thoſe caſes, 
which are reported, are ſuch looſe notes, moſtly of trials at N:/! 
Prius, * containing a ſhort opinion of a ſingle judge, and very 
often no opinion at all, but merely a general verdict, that little 
information can be collected upon the ſubject. From hence it muſt 


. neceſſarily follow, that as there have been but few poſitive regu- 


lations upon inſurances, the principles, on which they were 
founded, could have never been widely diffuled, nor very gene- 
rally known. 8 8 n 

This was owing to ſome defects, whicli were diſcoverable in 
the proceedings in our courts, and in the delays and expences 
which ſuitors experienced; ſo that they rather choſe to ſubmit to 
their firſt loſs, than be harraſſed by the delays of the law, or be 


at the expence of trying a queſtion, of which the deciſion might 
perhaps be of leſs moment to the individual, than to the public. 
Theſe defects were fo glaring, that it was one of the firſt acts of 
Lord Mansfie!d's adminiſtration to apply a remedy ; and his la- 


hours have been happily attended with ſuch ſucceſs, that they 
have been of eſſential ſervice to the nation in general, conſider- 
ed in a commercial light, and have excited the applauſe and ap- 


probation of Europe. 


Before the time of this venerable judge, the legal proceedings 


even on contracts of inſurance, were ſubject to great vexations 
and oppreſtions. If the under-writers retuſed payment, it was 
uſual tor the inſured to bring a ſeparate action againſt each of the 
under-writers on the policy, and to proceed to trial on all. The 


- multiplicity of trials 3 both to the inſurers and in- 


ſured: and the inſurers, if they hid any real point 'to try, were 
put to an enormous expence, before they could obtain any dect- 
ſion of the queſtion, which they withed to agitate. Some under- 
Writers . Wha thought they had a ſound defence, and who were 
deſirous, of avoiding unne ceſſary cofts or delay ® to themſelves or 
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the inſured, applied to the court of Kirg's Bench to ſtay the 
proceedings in all the actions but one, undertak fig to pay the 


amount of their ſubſcriptions with coſts, if the plaintiff ſhould 
ſucceed in the cauſe, which was tried; and offering to- admit on 


their part every thing, which might bring the true merits of the 


cate before the court and jury, Reaſonable as this offer was, the 
plaintiff, eicher from perverſeneſs of diſpoſition, or the illiberali- 
ty and cunning of his adviſers, retuſed his conſent to the applica- 


2 Barnard, 


tion. The court did not think themſelves warranted to make g. K. 103. 


ſuch a rule without his conſent : but Mr. Jufiice' Deniſon inti- 
mated that if the plaintiff perſiſted agairſt his own intereſt, in 
his right to try all the cauſes, the court had the power of grant - 
ing imparlances in all but one, till there was an opportunity of 
trying that one action. Lord Mansfeld then ſtated the great ad- 
vantages reſulting to each party by conſ-nting to the appl.cati- 
on, Which was made ; ard added, that if the plaintiff conlented ty 
ſuch a rule, the defendant ſhould undertake not to file any bill 
in equity for delay, nor to bring a writ of error, and thould pro- 
duce all books and papers, that were material to the point in iſ- 
ſue. This rule was afterwards conſented to by the plaintiff, and 
was found fo beneficial to all parties, that it is now grown into 
overeral uſe; and is called The Conſolidation Rule. I hus on the 
one hand, defendants may have queſtions of real importance tried 
at a ſmall expence ; and plaintiffs are not delayed in their ſuits 
by thoſe arts, which have too frequemly been reſorted to, in or- 
der to evade the payment of a juſt demand. . 

In former times, the hls of the caſe was left generally to 
the jury, without any minute ſtatement from the bench of the 
principles of law, on which * inſurances were eſtabliſhed ; and 
as the verdicts were general, it is a moſt impoſſible to determine 
from the reports we now ſee, upon what grounds the cale was 
decided. Nay, even if a doubt aroſe in point of law, and a caſe 
was referved upon that doubt, it was afterwards argued in private 
at the chambers of the judge, who tried the cauſe, and by his ſin- 
fle deciſion, the parties were bound. I hus whatever his optnt- 
on might be, it never. was promulgated to the world ; and could 
never be the rule of deciſion in any future c-le. _ 

Lord Mansfield introduced a different mode of proceeding ; 
for in his ſtatement of the caſe to the jury, he enlarged upon the 
rules and principles of law, as applicable to that cale; and left 
it to them to make the application of thoſe p inciples to the facts 
in evidence before them. So that if a general verdict were given, 


P. xlvi 


the grounds, on which the jury proceeded, might be more eaſi.v 


aſcertained Beſides, if any real difficulty occurred in point of 
law, his Lordſhip adviſed the counſel to conſent to a ſpecial cale. 
In a ſpecial caſe, the factszare either admitted by the parties, or 
i they are diſputed, jare proved; and then the judge takes the 


Pi- 
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opinion of the jury upon thoſe facts, reſerving the queſtion of law 
to be agitated eifſewhere. Theſe caſes are afterwards argued, not 
before the judge in private, but in open court before all the 
Judges of the bench from which the record comes, Thus rice 
and important queſtions are now not haſtily and unadviſedly deci- 
ded; but the parties have their caſe ſeriouſly conſidered and de- 
bated by the whole court; the deciſion becomes notorious to the 
world; it is recorded for a precedent of law ariſing from the 
facts found, and ſerves as a rule to guide the opinions of future 
I 2 Judges. 5 HT 8 5 | 
P. zh! It had alſo been the cuſtom, when caſes were reſerved, to leave 
it to the counſel on both fides to draw them up at their leiſure. 
This introduced conſiderable delays; for every fact became again 
a ſubject of diſpute ; and frequently from the hurry of buſineſs 
and other avocations of the counſel, the caſe was neglected for 
a conſiderable time, before it was ready for the inſpection of the 
cours; --- | | 
Now, whenever a caſe is reſerved, the judge himſelf dictates to 
the clerk of the court, the facts which ought to be ſtated, and 
the queſtion, upon which the opinion of the court is required: 
and in addition to this, Lord Wansfeld, whoſe rules are now the 
ſubject of our enquiry ,ordered, that all caſes ſo reſerved ruſt be 
Raynard v. {et down for argument within the firſt four days of the term fol- 
Chaie, lowing the trial; otherwye the judgment muſt be entered, ac- 
_ 1 Burrow S. cording to the finding of the jury. | 
One additional improvement in the proceedings remains to be 
= mentioned, Before Lord Mans/eld's time, it was almoſt a mat- 
ter of courſe not to decide any cafe, without hearing two argu- 
ments upon it: but in the very firſt cauſe, which is reported of 
his Lerdſhip's decifions, he expreſſed himfelf to this effect: 
* Where we have no doubt, we ought not to put the partics to 
* the delay and expence of a farther argument, nor leave other 
* perſons, who may be intereſted in the determination of a point 
of a general nature, unneceſſarily under the anxiety of ſul- 
* „ penſe.” When we add to theſe wiſe regulations the conſide ra- 
* P. Kluili tion that Lord Mansfeld, during his long admin iſtration of juſtice, 
f has given up a great part of his time, and has employed his ta- 
lents in the elucidation of thoſe points, which terd to fix the 
ſyſtem of * mercantile juriſprudence upon the ſureſt grounds, we 
need not wonder that that part of it, which relates to marine in- 
ſurances, has attained to its preſent ſtate of perfect ion. | 
A comp lete ſyſtem of juriſprudence cannot be ſuddenly erect- 
ed: but there is rather matter to excite our wonder that ſo much 
has been done in this reſpect within the laſt thirty years, than 
ground to complain that little has been effected. It is the boaſt 
of this age, that in it the great foundations of marine juriſprudence 
have been laid, by clearly developing the princip!es, on which 
policies of infurance are founded, and by happily applying thoſe 
1 „„ p 
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ee de to particular caſes It will be the buſineſs of the fol- 


lowing work, which profeſſes to lay down a ſyſtem of the law, - 
as it now ſtands, to point out, amongft other things, the im 


provements which have been made by the legiſlature from time to 
time on the ſyſtem of inſurances, by many wiſe flatutes, and 


ſalutary reſtrictions ; and to prove, that the learned judges of 
the courts both of law and equity; by their liberal and equitable 


conſtructions of thoſe ſtatutes, and by adopting the true princi- 


ples of commerce in their deciſion of the many intricate caſes, 
which have been brought before them, have added ancther pillar 
to that beautiful ſtructure of rational juriſprudence, which has 
delervedly acquired the admization oſmankind. ; 
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| P OLICY is the name given to the inſtrument, by which C HAP. 
the contract of indemnity is effected between the inſurer and I. 
inſured; and it is not, like moſt contracts, ſigned by bot 
parties, but only by the inſurer, who on that account, it is : 

: ſuppoſed, 1s denominated an underwriter, Notwithſtanding 
this, there are certain conditions, of which we ſhall hereafter 

| have occaſion to ſpeak, to be performed as well by the perſon 
not ſubſcribing, as by the underwriter, otherwiſe the policy 
will be void, Of policies there ſeem to be two kinds, v7lued 4 Burr. 
and open policies; and the only difference between them is this, 1117. 

that in the former, goods or Fe inſured are valued at 
prime coſt, at the time of effecting the policy; in the latter, 

the value is not mentioned: that in the — of an open policy, 
the real value muſt be proved; in a valued policy it is agreed, 
and is juſt as if the parties had admitted it at th trial. . 

Although policies of aſſurance are not to be ranked with Skinn. 54. 
ſpecialty contracts, not being under ſeal, yet they have always ä 
been held as ſacred agreements, and of the firſt credit: ſo 
much ſo, that when once they are underwritten, they can re- 
ver be altered by any authority whatever ; becauſe it would 
open a door to an infinite variety of frauds, and introduce un- 
certainty into a ſpecies of contract, of which certainty and 
preciſion are the moſt eſſential requiſites. TS YE 

In a caſe before Lord Chancellor Hardwicks, this doctrine, Henkle v. 


_ re | Ps 22 i as The Royal 
was admitted in its full extent. The plaintiff bad inſured a Ech. ur. 


ip at aud ſiom London to Qſtend, from thence to Rotterdam, Company. 


from thence to the Canaries, warranted an O/tend ſhip, which 1 Vez. 317. 
hip was afterwards taken, The bill was brought to have the “ P. 3 
policy rectified, for that the intention of the parties was miſ- 
taken therein, which was, that the warranty was too general,” 
and that the voyage ſhould have been flated to take place from 
Oſtend only, and not from London. Ihe evidence in this caſe 
Vas the depoſition for Knax, the agent of the company, who 
N e 8 N depoſed, 


Vo 
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depoſed, that the plaintiff applied to him to inſure the ſhip, and 


that he believed the plaintiff told him, ſhe was, or had been an 


Enclifh ſhip, and might ſay ſomething concerning the manner 
or intent of making her an Miend ſhip; but that his anſwer 
Y-as, 
12 


jure; and that on thoſe terms, and no other, the agreement 


was made. There was the evidence of another perſon, who 


varied from MAnix; in addition to which it was faid, there was 
the evidence ariſing from circumſtances, for that it was impoſ- 


ſible for the plaintiff to intend to inſure her as an Oftend ſhip, 


ſhe being then in London, and could not be an Oſtend ſhip 
without going to V/7-2d ; for which proof was read that it was 


neceſſary ſhe ſhould be regiſtered. 


Lord Chancellgr,The firſt queſtion is, whether it ſuffici- 
ently appears to the court, that this policy, which is a contract 
in writing, has been framed contrary to the intent and real 
agreement. It is certain, that to come at that, there ought 
to be the ſtrongeſt proof poſſible, for the agreement is twice 
reduced into writing in the ſame words, and muſt have the 
fame conſtruction : and yet the plaintiff ſeeks, contrary to both 
theſe, to vary them, and that in a cafe, where his witneſſes 
vary from each other. The ſingle depoſition, upon which it 
depends, is very uncertain ; and imports, that they relied on 
the plaintiff's warranty, leaving the tranſaction relating to 


the manner of making her an O/tend ſhip entirely to himſelf, 
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Motte ux v. 
the Gov. 
and Corp. 
of the Lone 
don Aſſur= 
ance, 

1 Atkyns 

245. 


His Lordſhip, therefore, as there was no evidence to vary the 


contract from the written words, ordered the bill to be diſ- 


At che fame time it muſt be obſerved, that caſes frequently 


may, and do exift, in which a policy, upon proper evidence, 
may be altered, without any An. of the principles above 
* laid down, which has been often done by the courts both of 
law and equity; for let it be remembered once for all, that in 
queſtions of inſurance, which is a contract founded upon broad 
equitable principles, courts of common law are bound by the 
ſame rules of deciſion as courts of equity. Aſter ſigning, 
policies are likewiſe frequently altered by conſent of the parties, 
and ſuch policies are good, agreeably to the maxim, conſenſus 
tcllit errorem. | | | "5 3 
An inſtance of the former kind of alteration of a policy oc- 


curs in the Chancellorſhip of Lord Hardwicke, to whoſe deciſion 


we laſt referred. The infurance was upon the ſhip five hundred 
pounds, and the policy ſtated, that the adventure was to com- 
mence immeclately frem the departure f the ſhip from Fort St 
Gezrge 10 Lenden. The bill was brought by the plaintiff, ſug- 
geſting that the owrer had employed a Mr. Halhead to inſure 
the ſhip with the deſendants, to commence from hier arrival at 
£ es Fort 


that he would not enter into the manner, but that if me 
laintiff would warrant her to be an O/tend ſhip, he would in- 


Fort St. George; that a label, agreeable to thoſe inſtructions, C II AP. 
witch all the particulars of the agreement, had been entered in I. 

a book, and ſubſcribed by F«lhead, and two of the directors f 
the company; that by a miete the policy was made out dif- 
ferent from the label; that the ſhip being loſt in the bay of 


8 


Bengal, after her arrival at Fort St. George, but $2412 her 
departure from England, the company refuſe to pay; upon theſe 


ſuggeſtions, the plaintiff prayed that the miſtake might be rec- 


tified, and that the company might be ordered. to pay five hun- 
dred pounds with intereſt. POE DOT” een, 755 


- 


His Lordſhip was of opinion, that the label was a memo- 


randum of the agreement, in which the material parts of rhe _ 


io procure an Inſurance on goods on board the Mary Gailey, of 
Saint Chriſesphers, Captain A. Hill, commander : that Stabbs, 
in writing the policy, by miſtake, made the inſurance on the 


policy were inſerted; that although the policy was ambiguous, 


the label made it clear; and as it was only a miltake of the 
clerk, it ought to be rectified according to the label. 3 
In an action upon a policy of inſurance, and non afſumpfet Bates v. 


ö | . 7 Giabhar 
pleaded, the facts were, that Sul lbs, a broker, had inflruftions 8a ik. 444. 


Mary, Captain Haſl wood, C:mmader, which was ſubſcribed 


by the def-ndant : that the Mary Galley was loft, and then 


Stubbs applied to the inſurers to conſent to alter the policy, rs * P. 4 
which they agreed. It was urged, that on account of the alte- _ 
ration, the defendant ſhould have an increaſe of premiuu, the 


_ ſhip Mary berg ſtouter than the Mary Galley, But Holt, 
chief juſtice, rule 
and that the miſtake might be ſet right. 


„that the action well lay upon the policy, 
A policy of inſurance, when effected, becomes the property | 
of the inſured; and if it be wro»gfully withheld, either by the 


broker employed by him to effect it, or by any other perſon to 


=, 


whoſe hands it may happen to come, he may maintain an action 
of trover for it, as well as for any other ſpecies of property. 

Thus an action of trover was brought againſt the detendants i- ding 88 
for two policies of inſurance. The defendants were brokers Ca tee, 
who had written to the plaintiff, the maſter of a veſſel, that 284 n- 
they had got two policies effected; the one on account of the ther : fits 
plaintiff's cloaths and wages, the other on account of the owners, , nal. 
and that the underwriter was Mr. Newnham. A loſs having thee ve 
happened, the defendants produced a policy, underwritten by cation, 
one 2 S. only inſuring the ſhip, in which the plaintiff had no 1591+ 
Intereſt, | | 


Lord Mansfeld.,—T ſhall confider the deſendants as the actual 

Inſurers, and therefore the plaintiff muſt prove his intereſt and 

loſs, The defence ſet up was, that the letter above ſtated in 

evidence was written by the defendant's clerk through miltake ; 

and it was ſaid, that trover could not be maintained for that 5 

which never exiſted: but his Lordſhip would not ſuffer the de- / 
Ry ERS 1 1 9 8 fen dants 
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OF THE POLICY. 


fendants now to contradict their own repreſentation ; and the 


plaintiff accordingly had a verdict to the amount of his intereſt, 


the premium being deducted. 


It is material to obſerve, that policies of inſurance, though | 


called written inſtruments, are, for the convenience of trade, 


and the diſpatch of buſineſs, generally pril. ted, leaving blanks 


. 


for the inſertion of names and all other requifites. This being 
the caſe, it is frequently neceſſary to inſert written clauſes, in 
order to expreſs the meaning of the parties to the contract, 
which, from ſome particular circumſtances, the printed form 
* may not ſufficiently explain. Theſe written clauſes and con- 


ditions, thus inſerted, are to be conſidered as the real contract; 
the court will look to them to find out the intention of the par- 


ties, and will conſequently ſuffer ſuch conditions to controul the 
printed words in policies of inſurance | ny 


Having premiſed thus much of policies in general, it may be 


oper to conſider this ſubject in a threefold point of view: 


r 
Firk, what perſons may be inſurers ; Secondly, what things 


may be inſured ; Thirdly, what the requiſitesof a policy are. 


iſt. What perſons may be inſurers, It ſhould ſeem, that by 


the common law and uſage of merchants, any perſon whatever 
might be an inſurer, however unable he might be, from poverty 
to make up the loſſes infured againſt, provided the merchant 
was weak enough to truſt to ſuch a ſecurity. In proceſs of 


time, however, there were ſo many who made a ſhew of great 


wealth, in order to deceive the honeſt and unſuſpicious rrader 


out of his premiums, and who were in inſolvent circumſtances, 
that it became an object of national concern, and parliamentary 


interference. The miſchiefs then exiſting in this branch of 
trade, and the dangerous conſequences thence arifing to the 
intereſt of the country, are to be collected from the preamble 
of the ſtatute, which paſſed in the reign of George the Firſt, to 
remedy theſe evils, and which has in ſome, ug not in any 


great degree, reſtrained the rule of the common law as to the 


unlimited right any man or body. of men had to become inſurers. 
* Whereas it has been found by experience, that many particu- 
lar perſons, after they have received large premiums or con- 


© ſideration monies for or towards the inſuring of ſhaps, 


* goods, and merchandizes at ſea, have become bankrupts, or 
© otherwiſe failed in anſwering or complying with their policies 
* of aſſurance, whereby they were particularly engaged to make 
« good, or contribute towards the IofTes which merchants and 


_ * traders have ſuſtained, to the ruin and impoveriſhment of 


many merchants and traders, and to the diſcouragement of 


** adventurers at fea, and to the great diminution of the trade, 


_«. wealth, ſtrength, and public revenues of the kingdom: and 


© whereas it is conceived, that if two ſeveral and diſtinct corpo- 


** rations, with a competent joint ſtock to each of them belong- 
| | | | | | « ing, 
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"QF TYRE POLIGT, 
« # ing, and under proper conditions, reſtrictions, and regulati- 
6 ons, were erected and eſtabliſhed for affurance of ſhips, 


by all or auy other corporations or bodies politick already created 
4 or hereafter to be created, 
% ſuch ſocieties or partnerſhips as now are, or may here- 
„ after be entered into for that purpoſe) ſeveral merchants 
« or traders, who adventure their el | 

eſtates, in ſuch ſhips, goods, and merchandizes, at ſea, 
„or going to ſea, (eſpecially in remote and hazardous voyages) 
„ would think it much ſafer for them to depend upon the policies 
« or aſſurances of either of thoſe two corporations, ſo to be 
erected and eſtabliſhed, than on the policies or aſſurances of 
private or particular perſons.” The ſtatute then goes on to 


authorize his majeſty to grant charters to two diſtin companies 


oods, or merchandizes at ſea, or going to ſea, (excluſive of 
and likewiſe excluſive of P. 6 


CHAP. 
IL. 


ates, or part of their 


or corporations, for the inſurance of ſhips, goods, and merchan- 


dizes, at ſea or going to ſea, aud for lending money on bottom- 


ree. The ftatute alſo enacts that the corporations may pur- 


chaſe iands, to the amount of one thouſand pounds per annum, 
may have a common ſeal, and may be capable to ſue and be 
ſued at law; that each corporation ſhall provide a ſufficient 
ſtock of ready money to ſatisfy and diſcharge all op demands, 
ariſing upon their Fn of inſurance; and in ca 

the parties inſured may bring their action againſt the corpora- 
tion, and ſhall recover double damages and coſts. This clauſe 
however, giving double damages, was afterwards thought by 
the legiſlature to be hard and oppreſſive; and therefore by a 
clauſe in a ſubſequent ftatute, theſe corporations were allowed 
to plead the general iſſue to any action brought againſt them, 
and the jury, in eſti mating the damages, as well with reſpect to 
them as any other perſons, were left to their own diſcretion. 
Atſtier ſeveral other clauſes for the internal regulation of theſe 
corporations, the ſtatute of the ſixth of Geo. the Firſt goes on 
to prohibit any other ſociety or partnerſhip whatſoever from ma- 
king inſurances, or lending money on bottomree. © And be 
* 1t enafted, that from and after the granting or making the 
* ſaid charters or indentures for erecting the two corporations 
before mentioned, and paſſing the ſame under the great ſeal, 


e of refuſal, | 


8 Geo, t.c 
16. f. 25% 
11 Geo. 1 
c. 30. . 43 


Vide poſt 
C 20s 


Sec, 1 2. | 


for and during the continuance of the ſaid corporations 


* reſpectively, or either of them, all other corporations or bo- 
dies politick, before this time erected or eſtabliſhed, or here- 


P. 7 


after to be erected or eſtabliſhed, whether ſuch corporations 


or bodies politick, or any of them, be ſole or aggreg 


* all ſueh ſocieties and partnerſhips as now are, or hereafter 


* ſhall or may be, entered into by any perſon or perſous, for 
© aſſuring ſhips or merchandizes at ſea, or for lending money 
Don bottomree, ſhall, by force and. virtue of this act, be 
gning, or underwriting any 


« policy 


© reſtrained from granting, 15 


ate, and 


FP. 8 


Fallivan v. 
Gr. Ves. 
Sitting af- 
Krater 
3789. 


tomree as aforeſaid: and if any corporation or body 
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policy of aſſurance, or making any contracts for aſſurance o 
or upon any ſhip or ſhips, 2 or merchandizes, at ſea 

i 


ng any monics by way of bot- 
| politick, 
or perſons acling in ſuch ſociety or n this. Toiber than 
the two corporations intended to be eſtabliſhed by this act, 
or one of them) ſhall preſume to grant, fign, or underwrite, 


aſter the twenty-fcurth day of June, 1720. any ſuch policy 


or going 'to ſea, and for len 


or policies, or making any ſuch contract or contracts for aſſu- 


rarce of or upon any ſhip or ſhips, goods or merchardizes, 
at ſea or going to ſea, or take or agree to take any premium 
or other reward for ſuch policy or policies, every ſuch policy 
and policies ot aſſurance of or upon any ſuch ſhip cr ſhips, 
goods or merchandizes, ſhall be 7p/o facto void, ard all and 
every ſuch ſum or ſun's ſo figned and underwritten in ſuch 
policy or policies ſhall be forfeited, and ſhall and may be 
recovered, one balf to the uſe of his majeſty, the other to 
that of the informer, by aSion : and if any corporation or 
bodies politick, or perſons acling in ſuch ſociety or partner- 
ſhip, other than the 1wo corporations inter ded to be erected 
by this act, or one of them, ſhall preſume to lend, or agree 
to lend, or advance, by themſclves or ary others on their 
behalf, after the ſaid tv enty-fourth day of June 1920. any 
money by way at bottomree contrary to this act, the bond or 
other tecuiity for the ſame ſhall be 77/6 fad void, and ſuch 
agreement thall be allucped to be an vſurions contract, and 
the offei,ders therein ſhall ſuffer as in caſes of uſury ; never- 
teleſs it is intended and hereby declared, that any private or 
pzrucular perjon or perſons ſhall be at liberty to write or 
underwritd any polices, or engage himſelf or herſelf in any 
allurances of, for, or upon any ſhip or ſhips, goods or mer- 
chandizes at ſea, or going to ſea, or may lend money by 


way of bottomrce, as fully aud beneficially, as if this act 


* had never been made, ſo as the ſame be not on the account 
or riſque of a corporation or body politick, or upon the 
account er riſque of perſons acting in a ſociety or partrer- 
ip for that-purpoſe as atorefaid.” . 
Upon this clauſe of the flatute, a queſſion lately aroſe at 


Guildhall, It was an action brought againſt the defendant to 
recover a ſum of money received by him from one Briftew to 


the plainuff's uſe. The plaintiff was an underwriter, and the 
. delendart was a broker; and a Joſs having happened upon a 


policy underwritten by the plaintiff, he had been obliged to pay 
it: but Bifi, having agreed to take half the plaimiff's rifk,. 
had paid his moiety of the lots into the hands of the defendant, 
to recover it from whom this action Was brought. | | 


cannot recover; for this is clearly a partner{kip within the r: | 


Lord Kenyon, C. J. “ Tam of opinion that the plaintiff 


o 
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OF THE POLICY: 


of parliament. 1 a ſingle name appears upon the policy, as CHAP, 


in this caſe, the inſurer ſhall never be allowed, if a loſs happen, I. 
to defeat a bond fide infurance, by ſaying to an innocent perfor, Co 
there was a ſecret partnerſhip between another and myſell; — 252 
and thereſore the policy is void. But here the plaintiff is him- | 
ſelf the underwriter, who comes to enforce an illegal contract : 
it is a partnerſhip pro hac vice and this party cannot apply to 
a Court of Juſtice to enforce a contract founded in a breach of 
ie .. 2 5 VVV 

No motion was ever made to ſet aſide the nonſuit: but two 
or three days aſter, Lord Kenyon took occafion to mention to the 


Bar, that he had ſtated the caſe to the other Judges of the 


Court of King's Bench, who were unatiunoully of the ſame 


opinion with his Lordſhip. b 


There are clauſes, in a ſubſequent part of the ſtatute, ſecuring Sec. 24.26. 


to the South Sea and Haſt India Companies, all the rights 28, 


and privileges which they had enjoyed previous to the paſſing 

of chat act, and the right of lending money on bottomree io 
the captains of their own ſhidp̃s. 1 25 | 
This ſtatute is the only poſitive regulation to be found in the 

law of this country, with reſpe& to what perſons ſhall, or ſhall 

not be inſurers. By virtue of that regulation, the two- offices 

under the names of the Royal Exchange AM urance Office, ard 

*he L:ndon Afſurance Office were created and eſtabliſhed, by , 
charter of George the Firſt, under the great ſeal of Great britain, P. 9 
bearing date the twenty-ſecond day of June, in the fixth year of 

his reign ; and they ftill continue offices for the inſurance of 
property. The legiſlature having thus anxiouſly provided for 

the ſecurity of thoſe merchants, who might be deſirous of carry- 


ing on an extenſive trade, but who were deterred from doing ſo, 
thro? ſear of the inſolvency of underwriters, having ftipulated 
with the company that they ſhould have ſufficient funds for the 


payment of all demands that might be made, and at the ſame 
time, allowing to private underwriters the full liberty of inſuring 
to any amount with thoſe who were ſatisfied to truſt to their 
private ſecurities only; it is not to be wondered at, that the 
bufineſs of inſurance inereaſed to a degree almoſt inconceivable. . 
Indeed, any perſon, ſince this ſtatute, may inſure as at the con- 


mon law, with this ſingle exception, that any policy ſublcribed 


by a private firm or partnerſhip, is abſolutely void. 


2dly. What things may be inſured, I beg leave here to pre- 
miſe, that I do not mean at preſent to go into the great queſtion 
of inſurance, upon intereſt or no intereſt, havirg reſerved that for 


the ſubject of a diſtinct chapter. My deſign in this place is 


only to ſhew, what kinds of property are the ſubject of inſurance, 
upon ſuppoſition that every perſon, making inſurance, is inte- 
reited in the goods as the law requires. . 


The 
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OF THE POLICY. 


AP. The moſt frequent ſubjecte of inſurance are ſhips, goods, 


merchandizes, the freight or hire of ſhips: alſo houſes, ware- 


p Hes, and the goods laid up in them from danger by fire, and 
1 Magen, 4 inſurance on lives. Of the two laſt of which, more will be 


P. 10 


Clover v. 
Flack, 
3 · Burrow 


ſaid hereafter. But alchough inſurances upon ſuch property, 
as we have juſt enumerated, moſt frequently occur in practice; 
yet in the law books we meet with caſes which can hardly fall 
within any of thoſe deſcripions. | 


Thus bottomree and re/pondentia are a particular ſpecies of 


property which may be the ſubject of inſurance. But then it 
muſt be particularly expreſſed in the policy to be reſpondentia 
intereſt; for under a general inſurance on goods, the party in- 
ſured cannot recover money lent on bottomree. Such has been, 
and is at this day, the eſtabliſhed uſage of merchants. 1 
This was ſolemnly decided in an action upon a policy of in- 


ſurancee © upon goods and merchandizes, loaden, or to be loaden 


„aboard the Denham, Hilliam Tryon, commander, at and from 


% Bengal, to any ports or places whatſoever in the Ea Indies, 


until her ſate arrival in London. The evidence appeared to 
be, that before the ſigning of the policy, the plaintiff had lent 
Captain Tryon, upon the goods, then loaden, and to be loaden on 
board the ſaid ſhip, on account of the ſaid Captain yen, the ſum 
of ſeven hundred and fixty four pounds, at re/pondentie, for which 


1394, 23d a bond was executed in the uſual form: that the ſhip, at the. 


7. Black- 
tone Kep, 
4251 


time of the loſs. had goods and merchandizes on board, the pro- 
perty of Captain Trygn, of greater value than all the money he 
bad borrowed : that the ſhip was afterwards burnt, and all the 
ai and merchandizes were totally conſumed and loſt, 


pon theſe facts, the queſtion was, whether the plaintiff could 


recover. This caſe was twice argued at the bar; the court 


wok time to conſider it, and were unanimous in their deter- 


mipation. . | 13 

Lord Mansfield. inclined at the trial, and ſince upon the 
argument, to ſupport this inſurance, being convinced that it is 
fair, and, that the doubt has ariſen by a flip in omitting to 


Fpeciiy (as it was intended to have been done) that this was a 


re/pondentia intereit. The ground of ſupporting this inſurance, 
if it could have been ſupported, was a clauſe of the 19 C. 2 
c. 37. J. 5. which, as to the purpoſe of inſurance, conſiders the 


borrower as having a right to inſure only for the ſurplus value, 


over and above the money he has borrowed: at reſpondentia, 
Yet we are all ſatisfied that this act of parliament never meant, 


or intended to make, any alteration in the manner of inſurances, 


iis view vas to prevent gaming or wagering policies, where the 


infurer had no intereſt at all; and if the lender of money at re/- 


pandeatta were to be at liberty to inſure for more than his whole 
inte relt, it would be a gaming pores for it is obvious, that if 
ke cuuld inſure all the gocds, and jiuſure his 7e/pondentia inte- 

| So | | reſt 
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Lord Mansfield, after delivering his 2 upon another 
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reſt beſides, this would amount to an inſurance beyond his CH ap 
whole intereſt. In deſcribing re/pondentia intereſt, the act gives 17. 
the lender aline a right to make inſurance on the money lent : CCl?” 
ſo that the act left it on the practice. I have looked into the . 
practice, and I find that bottomree and reſpondentia are a parti- p. xx 
*:ular ſpecies of inſurance in themſelves, and have taken a parti- | 
cular denomination, I cannot find even a didtum in any writer 
foreign or domeſtic, that the reſpondentia creditor may inſure 

upon the goods, as goods. I find too, by talking with intelligent 

perſons very converſant in the knowledge and practice of inſu + 

rances, that they always do mention re/þondentia intereſt, when- 


ever they mean to inſure it. It might be greatly inconvenient - 


to introduce a practice contrary to general uſage, and, there may 
be ſome opening to fraud if it be not ſpecified. The ground of 
our reſolution 1s, © That it is now eſtabliſhed, as the law and 
practice of merchants, that re/pondentia and bottomree mult 
© be ſpecified and mentioned in the policy of inſurance.” 3 

It is to be - obſerved, that in this judgment the court con- 
fined itſelf entirely to the caſe then before it, but did not mean 
to decide, that a perſon, having a ſpecial intereſt in goods, 
could not recover under an inſurance upon goods generally. 
Lord Mansfield, indeed, expreſsly ſaid, at the concluſion of his 


argument, that they did not mean to determine, that no ſpe- 3 Bur 140. 


cial intereſt in goods might be given in evidence, in other 


caſes than in thoſe of reſpondentia and bottomree, if the cir- 
cumſtances of the caſe ſhould happen to admit of it. The 
lien which a factor, to whom a balance is due, has upon the 
goods of his principal, comes under the exception taken by the 
court; and an inſurance upon ſuch an intereſt ſeems to have 
been admitted, if not abſolutely held, to be good, in the caſe 
of Godin v. London Aſſurance Company, which will be fully 1 Burr. 489. 
ſtated in that part of this work, which treats of double in- 5 
. ͤ es 0 £4 5 5 ; 

But although the caſe of Glover and Black is certainly good 
law, yet it has fince been ruled, that money expended by the 
captain for the uſe of the ſhip, and for which reſpondentia inte- 
relt was charged, may be recovered under an inſurance on 
goods, ſpecie, and (ffadts, provided the uſage of the trade, 
which in matters of inſurance is always of great weight, 
ſanctions tt. 3 | 5 | 

Thus in an action upon a policy of inſurance cn goods, ſpecie, 
end efſes of the plaintiff, who was alſo the captain on board the Gregory v. 
ſhip, the plaintiff claimed under that inſurance, money expended Chriltic ;. 
®*by him in the courſe of the voyage for the uſe of the ſhip, and K. OY 
for which he charged reſpondentia intereſt. | jc P. 1 = 


point, which aroſe in the cauſe, and which will be mentioned 


in another part of this work, ſaid, as to the ſecond * 
e BY, | ES whe- 


OF THE FPO 
CHAP. whether the words © goods, ſpecie, and effefs” extended to this 


IJ. intereſt, I ſhould think not, if we were only to conſider the 


Words made uſe of. But here there is an expreſs uſage, which 
bs muſt govern our deciſion. A great many captains in the 
Faft Tndia ſervice ſwear, that this kind of intereſt is always 
inſured in this way, and I obſerve the perſon here inſured is 
the captain. —_ EE EE | 8 
Magens By the marine regulations of moſt, if not of all, the trading 
16. powers in Europe, inſurances upon the wages of ſeamen are 
forbidden ; a regulation founded in wiſdom and ſound policy. 


In Great Britain, a great and commercial nation, ſuch an or- 


dinance is particularly neceſſary, and it is agreeable to the 
eg te policy of the general law of that country, by which it is de- 
ch. 2 4. J clarcd, © that ro maſter or owner of any merchant ſhip ſhall 
| pay to any ſeaman, beyond the ſeas, any money or effects on 
account of wages, exceeding one moiety of the wages due, 
* at the time of ſuch payme it, till ſuch ſhip- ſhall return to 
* Great, Britain, or Ireland.“ By this ſalutary law, the failors 
are intereſted in the return of the ſhip ; they will, on that ac- 
count, be prevented from deſerting it when abroad, from leav- 
ing it unmanned, and in times of danger, arifing either from 
perils of the ſea, or the attacks of an enemy, will be more 
anxious for its preſervation. But thele good effects would be 
entirely defeated, if iuſurance on their wages were to be per- 
mitted ; for to whatever cauſe the loſs might be attributed, 
Magens they would ſtill be ſecure. However it ſhould ſeem, that this 
1). 'Te-2ulation does not mean to prevent mariners from inſuring 
thoſe wages, which they are entitled to receive abroad, or goods 
which they have purchaſe! with thoſe wages in order to bring 
them home ; but, in ſuch a caſe, they are to be conſidered in the 
Ft ſame light with other men. = 8 


„p.; „ In an ad ion upon a policy of inſurance upon PF;rt Marl. 
7 Bordict 


133 * lendar months, trom the firit of October, 1750, to the firſt of 
3. O77 ber, 1760, againſt any European enemy, for the benefit of 
19.5, an! the povernor, it was doubted by the learned chief juſtice who 
cle tried chat cauſe, whether a policy againſt the loſs of Hr. 
e Mans. Afarivorguonh tr the beneſit of the governor was good, upon 
Sold. the principle which does not allow a ſaflor to inſure his wages. 
| zat eatterwards, when he came to deliver the opinion of the 

court upon all the points in that cauſe, after mentioning this 
doubt, which had occurred to his mind, he went on thus: 


ec 


realty but a factory or ſettlement for trade; and that he, 
tiouh called a governor, was really but a merchant.—Con- 
hcving too, that the law allows a captain of a ſhip to inſure 
„eas which he has on board, or his ſhare in the ſhip, if he 
be wu part owner; and the captain of a privateer, if he be a 

| | | | | part 


% orherwite Bencoo/en, in the Faſt Indies, for twelve ca- 


But, confviering that this place, though called a fort, was 


— ) © © — 
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er part owner, to inſure his ſhare ; conſidering too, that the CHAP. 
« objeQion could not, upon any ground of jullice, be made by 1. 
« the inſurer, who knew him to be the governor, at the ume 


e | , : | rake | 
7s « he took the premium; and as with regar- to principles f 
* « publick convenience, the cafe fo ſeldom happens, (I never 
| te 2 one before) any danger from the example is liule to be 
9 « apprehended, I did not think myſelf warranted, upon that 
- « point, to nonſuit the plaintiff; eſpecially too, as the ohjection 
did not come from the bar. Though this point was 
4 « mentioned, it was not inſiſted upon at the laſt trial; nor has 
= « jt been ſeriouſly argued, pou this motion, as ſufficient alone 
I « to vacate the. policy: and if it had, we are all of opinion, 
11 « that we, are warranted to ſay, that it is void upon that 
n c account. 7 0 : 8 g | 
>, It has long been a queſtion, how far inſurances upon the 
0 ſhips or goods of enemies are politick or legal. Upon the Od. of 5 
3 continent of Europe it ſhould ſeem, that they are in general 3 wy. :: 
# abſolutely prohibited, under penalty of the inſurance being void, es 
2 and the delinquent's forfeiting the ſum, to which he had ſiib- ell, Juris 
1 ſcribed. Theſé laws have been paſſed from an idea, that fuch public,ub.z 
e inſurances are prejudicial to the intereſts of the country tole- & 21» Pe! 5. 
N rating ſuch contracts, by enabling an enemy to continue his 
2 trade, on account ef the degree of protection, thus afforded 
þ him againſt the maritime ſtrength of the nation making the p 
: * inſurance. A fimilar fpirit at one time prevailed in the Hritiſb . 14 
: parliament, and a bill was introduced in the year one thouſand 5 
4 ſeven hundred and forty eight,“ to prevent afſurances on ſhips 
: belonging to France, and on merchandize and effects laden 
* thereon, during the then exiſting war with France.“ Although 1 A = 


this act was oppoſed on principles of policy, by the two greateſt Com. 0 © 
lawyers and moſt eminent ſpeakers of that age, the Honourable , 5. 1 8 
William Murray and Sir Dudley Ryder; yet it was deemed 
expedient at that time that the bill ſhould paſs, 2 a 21 Geo. 2. 
penalty of five hundred pounds upon the perſons making ſuch e- 4 
inſurances, and alſo declaring the policy to be void. 

The exiſtence of that act, however, was limited by the du- 
ration of the then war; and although ſeveral attempts have 
ſince been made to introduce a ſimilar law, yet they have always 
proved fruitleſs, the bett proof, perhaps, that can be given ot 
the impolicy of the meaſure. Indeed the policy of ſuch cons 
tralls ſeems to have been admitted by Lord Hardviche in a cate 
before him in chancery; and Jord Mansfe14 has frequently -., 
declared in parliament, and on the bench, that he thinks ſuch os 1 
inſurar ces ſhould be encouraged, becauſe there is a certain Pro-:=1Guilchatt 
fit derived from the premiums ; ang frequently important ir- Mich. v ac. 
| | 4 | | celli 785. 


iVez. 420, 


) 


CHAP. 
T. 


25 Geo, 2. 
6, 26, 


1 P. 15 


OF THE POLICY. 


telligence has been, by ſuch means, obtained of the enemy's 
deſigns. (a) RS | | 
However, fince that time, one ſpecies of inſurance on foreign 
ſhips or goods has been prohibited by ſtatute, with a view to 
ſecure to the Zaſl India company the ſole trade to and from the 
Ea Indies, and other places, beyond the Cape of good Hope, 
The ſtatute, after reciting, that to admit of inſurances on the 
ſhips or veſſels of foreigners trading to the Zaſ Indies, may be 
a means of encouraging his majeſty's ſubjects to ſhare with fo- 
reigners, in eſtabliſhing new ſocieties or companies for carry- 


ing on the ſaid trade iu the dominions of foreign ftates or prin- 


ces, enacts, That no inſurances ſhall be made, or money 
« Jent on bottomree, on foreign ſhips or goods, bound to or 
from the Za/t Indies, under the forfeiture of treble the ſum in- 
« ſured or lent.”* It contains an exception, however, in favour 


of inſurances made, or to be made, on ſhips of the ſubjects of 


o ſuch ſovereigns, as carried on a trade with that part of the 
world, previous to the month of Oclober, 1748. This act was 
to be in force for ſeven years. Whether upon a trial it was 
found to be a politick or wiſe regulation, I have not been able 
to diſcover : but the preſumption is to the eontrary ; as it does 
not appear from the ſtatute book, that this act of parliament 


Was continued, or that it was revived by any ſubſequent 


Malyne 108. 
3 Burr. 
35550 


ſtatute. | 8 

zdly. Off the requiſites of a policy. The form of a policy, 
now uſed in London, is nearly the ſame which was adopted two 
hundred years ago, as may be collected from Malyne ; but its 
antiquity cannot preſerve it from juſt cenſure, it being very 
irregular and confuſed, and frequently ambiguous, from making 
uſe of the ſame words in different ſenſes. 8 

The effentials in the contrad of inſurance are: Firſt, the 
name of the an for whom the inſurance is made: Secondly, 
the names of the ſhip and maſter: Thirdly, whether they are 
ſhips, goods, or merchandizes, upon which the inſurance is 
made: Fourthly, the name of the place where the goods are 
laden, and whither they are bound: Fifthly, the time when 
the riſk begins, and when it ends: Eixthly, all the various 


perils and riſks which the inſarer takes upon himſelf : Se- 


venthly, the confideration, or premium, paid for the riſk or 
hazard run. Eighthly, the month, day, and year, on which 


the policy is executed: Ninthly, the ſtamp required by act of 


parliament. Of each of theſe in their order. | | 

Firſt, cf the name of the perſon inſured. It was. ſormerly 
very much the prattice to effect policies of inſurance, in blank 
as it was called, that is, without ſpecifying the names of the 


Ts) For the argument on both ſides of thi lion foe nolt 
ch. 12 of Illegal Voyages: or ny en gee 


Per | 


held, that if it be not ſtated, that he effecte 
agent of the principal, the policy will be void within the ſtatute. 
Another queſtion alſo occurred in the ſame cauſe, Whether it 


OF THE POLICY. 


perſons, for whoſe uſe and benefit, or on whoſe account ſuch C HA P. 


inſurances were made; a practice, which had been found in | 
many reſpects to be miſchievous, and productive of great in- 


conveniencies. Theſe evils were remedied at a very early 


period in Genoa and France by the marine ordinances of thoſe 2 Magens 


countries, which required the name of the perſon inſured to be 65. 169 


inſerted in the policy, and whether he was to be conſidered in - 

the capacity of principal or factor. In England a ſimilar re- '? Deo. 3. 

gulation took place in the year 1774, with reſpect to inſu- 

® rances upon lives; but it was not till the year 1785, that any 

proviſion was made for this evil in policies upon ſhips and 

merchandizes. 8 : : | | h > 
The ſtatute declares, * That from and after the fifth day of 25 g. 

« July, 1785, it ſhall not be lawful for any perſon or perſons, © **_ 

« who reſide in Great Britain, to make, or cauſe to be made, 


* "P16. 


any policy or policies of inſurance upon his, her, or their 


« intereſt in any ſhip or ſhips, or any goods, merchandizes, 
« effects, or other property, without inferting in ſuch policy or 


policies, his, her, or their own name or names, as the perſon See Cox and 
«4 intereſted therein, or the name or names of the perſon or perſons, an other. 


„% who ſhall effect the ſame, as the agent or agents of the perſon K Pans... 


or perſons ſo really intereſted therein, or for whoſe uſe or 1 TermKep. 
benefit, or on whoſe account, ſuch policy or policies is or 464 in 
« are underwrote : and that it ſhall not be lawſul for any per- which it 
« ſon or perſons, who ſhall not live or reſide in Great Britain, vt held 


f . . » « th N 
« to make, or cauſe to be made, any policy or policies of aſ- 228 5 


4 ſurance upon his, her, or their intereſt in any ſhip or ſhips, could not 


„ or on any oods, merchandizes, effects, or other property, recovery 
« without inſerting in ſuch policy or policies the name or becauſe, 

names of the agent or agents of the perſon or perſons ſo amoogh | 
« really intereſted therein, and for whoſe uſe or benefit, or on te 


 « whoſe account, the ſame is or are fo made and underwrote : name of 
«4. and that every policy or policies of aſſurance, made or under- their Tef 


_ « wrote contrary to the true intent and meaning hereof, thall be ary Pan : 
«6 3 : 22 | | ot 1 
* null and void to all intents and purpoſes. in thepolicy 


V pon the ftatute juſt recited, a queſtion of ſome conſequence 
very ſoon aroſe, namely, Whether when the agent effects a 


policy for the principal reſiding abroad, it be neceſſary to in 


ert his name in the policy, as agent. ow a debate, it was 
the policy, as the 


was not the intention of the legiſlature, when the principal refi 


ded abroad, that the agent ſhould live in England. It did not. 


become neceflary for the court to decide the latter queſtion ; 


but the leaning of the judges clearly was in the aſſirmative. 


The caſe was thus: | 
1 ITY | | 2 | 


CHA P. 
I. 


* P. 17 
Pray and 
Others verſ. 
Edie, 1 
Term Rep. 
p. 313. ior 
"Trinity, 26 
Geo, 3+ 


* P. 18 


_ that the name of his agent muſt be inferted, eo nomine, as agent. 


OF THE POLICY. 


An action was brought upon a policy of inſurance on a ſhip 


" and its wh from Sunbury, in Gezrgia, to Amſterdam ; and it 


was agreed, that a verdict ſhould be taken for the plaintiffs, 
and that the defendant's counſel ſhould have the liberty of 
moving the court to ſet it aſide, and enter a verdi& for che de- 


fendant, (without coſts) if, upon the conſt ruction of the 25th of - 


George the Third, chap. 44. the court ſhould be of opinion, 
that the plaintiffs were not intitled to recover. At the trial 
before Mr. Juſtice Buller it appeared, that the plaintiffs lived 
in Georgia, and had formerly been owners of the veſſel, but, 
before May 1785, had transferred their property in her to one 
Pizrce, who reſided in the ſame country. The names of the 


plaintiffs were at the head of the policy, which was under- 


written by the defendant in September, 17985 ; and the decla: 


ration Rated, that they made it for the benefit of Pierce, in 
whom the intereſt was averred to be. Upon theſe facts the 
two queſtions aroſe; Firſt, Whether when an agent effects a 
policy for his principal reſiding abroad, the ſtatute requires that 
ſuch agent's name ſhould be inſerted, co nomine, as agent? 


Secondly, Whether, under the ſame act, it be neceſſary 
that the agent ſhould live in Zzgland when the principal was 


abroad. | 


Lord Mansfield, —Whatever doubts I may have in my own 


mind with reſpect to the policy and expedience of this law, 
yet as long as it continues in force, I am bound to ſee it exe- 


cuted according to its meaning; and however I may think that 
this is not a commendable defence in the underwriter, yet 


that is a matter for his conſideration, and not for mine. I 
have not a particle of doubt as to the true conſtruction of this 


at, Let us confider what are the miſchiefs intended to be 


remedied, and the proviſions of che act for remedying them. 
The preamble recites, that great inconveniences had ariſen, 


from omitting to inſert in policies of inſurance, the names of 


the perſons for whoſe benefit, or on whoſe account, ſuch poli- 
cies were effected. That is the miſchief: and it is remedied 
by enadling, that if e principal reſides in England, his own 
name ſhall be inſerted, or what amounts to the ſame thing, the 
name of his agent, eo nomine, as agent for him, If the agent 
were not to be named in the policy, in the capacity of agent 
for the inſured, the public would ſtill be left ignorant who the 
* infured was; and the principal intention of the act would be 
defeated, Then as to the cale of the inſured living abroad, 
who cannot inſure in his ewn name, there can be ng doubt but 


Iam alſo ftrongly inciined to think, that the other 1 
with regard to the reſidence of the agent, is good; but it is 
not neceſſary to give a direct opinion on that point. 


Mr. 


OF THE POLICY. 
Mr, Juſtice Buller, —It ſeems to me to have been the inten- 6x5 4 Þ 
tion of the 3 that the name of the agent, who effects py 
the policy for his principal refiding abroad, ſhould be in- — 
fried in the policy, guaff agent for ſuch perſon. For the word 
agent,“ in the fecond clauſe, is to be underſtood in the fame 
| ſenſe as it is taken in the firſt : and I have as little doubt that 
the meaning of the act is, that ſuch agent ſhould refide in 
Great Britain, 1 | 2 | 
Mr. Juſtice Willes and Mr. Juftice A/bhusft were of the ſame 
opinion: and the rule was made abſolute. 5 es, 
If there are more perſons interefted than one, it is abſolutely. 
neceſſary that the names of all ſhould be inferted, otherwiſe the 
policy is void: Nor will any other deſcription anſwer the deſign Wha 
of the ſtatute. Thus in a late cafe, where there were feveral A: ph; % 
plaintiffs, the policy was made “ In the name of Mr, William Keaton, B. 
Wilton and the reſi of the gwners,”* Mr, Juftice Buller held the R. at Guiid- 
policy was void under the ſtatute. _ 8 | heli fittiogs 
The decifions which have been made upon this ſtatute have ig dene 
now become very immaterial; and are only preſerved to ſhew 1787. . 
the complete hiſtory of that branch of the law, which we are 
diſcuffing : for ſuch miſchieſs and inconveniences were ſound 
to aciſe to perſons interefted in ſhips. or veflels from that act | 
of parliament; that by a ſubſequent ftatute, it was wholly re- 28 Geo. 3, 
pealed. But it was not deemed oy on again to allow of cb, 56. 
policies in Blank; and therefore the ſame ſtatute declared, 
That it ſhould not be lawſul, from and after the paſting of 
that act, for any perſon or perfons, to make or effect, or 
* cauſe to be made or effected, any policy of aſſurance on any 
« ſhip or veffel, or upon any goods, merchandizes, effects, or 
other property whatſoever, without firſt inferitzng, or cauſing _ 
to be inſerted in ſuch policy, the name or names, or the 
% uſual ſtile and firm of dealing of one or more of the perſons P. 
* intereſted in ſuch aſſurance; or without, inſtead thereof, 
« firſt inſerting the name or names of the uſual ſtile and firm 
of dealing, of the conſignor or conſignors, confignee or 
* confignees of the goods, or properiy ſo to be inſured; or 
« the name or names, or the uſual ſtile and firm of dealing of 
the perſon or perſons 1 Great Britain, who ſhall 
receive the order for and effect ſuch policy, or of the perion 
“or petſons who ſhall give the order or directions to the agent 
“ or agents immediately employed to negociate or effect ſuch 
„ policy. The ſtatute further declares that every policy made 
* or underwrote contrary to the true intent and meaning of 
* this act, ſhall be null and void to all intents and purpoſes.” 
Previous to the paſſing of either of theſe acts it was held, French v. 
that the huſband of a ſhip has no right to infure for any eee 
part-owner, without his particular direction; nor for all the * 
5 N E e owner's | 


ww ww Ld a A. Wb Rt a2; F 
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CHA P. owners in general, without their general direction, or ſome 
1. dhing equivalent to it. . | 
Secondly, of the names of the ſlip and maſter. I do not 
ſind any expreſs regulation of this matter in Linglamd; but it 
ſeems to be neceſſary, by the law and uſage of merchants, to 
inſert the names of the ſhip ard maſter, in order to fix with 
preciſion the bottom upon which the adventure is to be made, 
and the captain, by whoſe direction the ſhip is to be navigated, 


becauſe according to the degree of ſtrength and ſuſſiciency of 
the one, and the ſkill, ability, and knowledge of the other, the 


Tiſk is encreaſed or diminiſhed; and ſo alſo probably will 
the amount of the premium be regulated. 'The uſage of the 


Ord.of Lew. merchants of England in this reſpect is agreeable to the expreſs 
34 tit. lmu- lau 
ralice, aft. . 

\ 0:4, of Sometimes, however, there arg inſurances generally“ upon any 


Amlters {hip or ſhips” expected ſrom a particular place: and although 
dam, ſ. 2. it is more accurate to inſert the name of the 2 I 
| would not to be underſtood to aſſert, as no deciſion has been 


made, that if a different captain came in the ſhip from that 
whole name is mentioned in the policy, it would therefore be 
void; eſpecially as the policy always contains the words“ or 


EL] „ whoſoever elſe ſhall go for maſter in the ſaid ſhip.” 
* P. 20 It has indeed been held that the owners of goods inſured, by 
the act of ſhifting the goods from one ſhip to another, do not 
| preclude themſelves from recovering an average loſs arifin 
Plantamour from the capture of the ſecond ſhip, if they acted from Ace 
wh 1c ſity, and for the benefit of all concerned, | i | 
4 eee * Thirdly, whether they are ſhips, goods, or merchandizes, up- 
{a) upon 2 on Which the inſurance is made, is a fact which muſt be ſtated. 
cale reſerve It is abſolutely neceſſary that there ſhould be a ſpecification pon 


ed. which of theſe the underwriter inſures; becauſe otherwiſe it 


would be impoſſible to know, whether, in any inſtance, he is 
liable or not to the loſs ſuſtained. But it is another queſtion, 
whether, in policies upon goods, it be neceſſary to er the 
particulars, The practice, I believe, is very unſettled. It is 


the opinion, however, of a very reſpectable merchant, that the 


1 Magens particulars of goods ſhould be ſpecified, if poſſible, by their 
9 marks, numbers, and packages, rather than that they ſhould 
be included under the general denomination of merchandize; 
or that if it be agreed to inſert them, when known to the in- 


ſured, care ſhould be taken not to omit it, as ſuch ſpecification 


prevents much trouble in proving to the inſurer the particular 


goods inſured, which are, more or leſs, ſubject to. damage. 


But this mode of particularizing property is only adviſeable to 
be done, or, indeed, can only be done, when the riſk com- 
mences at home; becauſe, when goods are coming ſtrom abroad, 
it is better to inſure under general expreſſions, on account of 


the various caſualiies, which may happen to obſtruct the E. 
| chate 


s and regulations of other maritime ſtates . e point. 
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OF THE POLICY. „ 
chaſe of the commodities intended to be ſent. It may be CH AP. 
proper here to mention, that there are certain kinds ff mer- I. 
chandize, which are of a periſhable nature, and liable to early cms 
corruption; on account of which, the underwriters of Landon | 
have inſerted a memorandum at the foot of their policy, by videihe Ap- 
which they declare, that in infurances upon corn, fiſh, ſalt, pead. No.1 
fruit, flour, and feel, they will not beanfrenbly for any par- 
tial loſs, but only for general averages, except the ſhip be 
ſtranded. That in inſurances on ſugar, tobacco, hemp, flax, 
hides, and ſkins, they conſider themſelves free from partial 
loſſes, not amounting 79 fve per cent. and that on all other 
goods, as well as on the {hip and freight, if the partial loſs be 
under three pounds per cent. unleſs it ariſe from a general are- 
*rage or the ſtranding of the ſhip, they alſo confider themſelves P. 21, 


diſcharged. 


This clauſe was introduced in the year 1749, in order to 

| So ; | $a Per Ruller 
prevent the underwriters from being harraſſed by titling de- Juftice in 
mands, which mutt neceffarily have ariten upon every infur»nce Coching. v. 
of this kind, on account of the periſhable nature of the cargo, Frater, B. 
The form of this memorandum was univerſally uſed, as well 2e, 25 
by the two inſurance companies, as by private underwriters, „ * 
o Pr " * pd f vity, 
till the year 1754, when Lord Chief Juttice Ry4-r ruled, and a pe 
ſpecial Jury, agreeably to his direction, decided, that a ſhip, Cantillone, 
having run a-ground, was a ſtranded ſhip within the meaning Lond, 4\- 
of the memorandum ; and that although ſhe got off again, ur Comp. 


the underwriter was liable to an average or partial loſs upon Re 


damaged corn. This deciſion induced the two companies to 1553. 
alter the memorandum, by ſtriking out the words, “ or ths {hip 
«* beftranded;” ſo that now they conficler the. aſelves liable to no 


loſſes, which can happen to ſuch commodities, except general 
averages and total loſſes: But the old form is ſtill retained by 
the private inſurers. | ! e | 

hat ſhall be conſidered as loſſes within the meaning of this 
memorandum, will be the ſubje&t of future inveſtigation ; 


my deſign at preſent being oily to enumerate the effentials of 


a policy, and the reaſon and origin of them, as faras I have 
been able to trace them, | FED : DP 
There are, however, ſome kinds of property, which do not 
fall under the general denomination of goods in a policy ; and 
for the loſs of which the underwriters are not anſwerable, un- 
leſs they are ſpecifically named, | | ng 
An action was brought upon a policy of inſurance of the Roſu v 
captain's goods for fix months certain. The lots proved was Tgw ite. 


chiefly for goods laihed on deck, and the captain's cloaths, Su. /ier 
5 7 %. 


and the ſhip's proviſions. It was proved by an underwriter Hi 10, 
and a broker, that none of thoſe things are within a general 3 ilch. 
policy on goods; for the riſk was greater as to goods la ted 
on deck, than other goods and a policy on goods means 

| | : E 2 „ „ Only 


I. 


* P. 22. 


Molloy, b. 2. 
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only ſuch goods as are merchantable, and a part of the cargo. 
They alſo ſwore, that when goods like the preſent are meant 
to be inſured, they are always inſured by name; and the pre- 
mium 1s greater. | 8 
Lord Mansfield ſaid, he thought it conſiſted with reaſon 
and underſtood. the uſage to be ſo: therefore he adviſed the 
laintiff to withdraw a juror, the premium having been paid 
into court, to which he conſented. 7 | es 
Fourthly, the name of the place at which the goods are la- 
den, and to which they are bound, | 55 
This has been always held to be neceſſary in policies, at 
leaſt for upwards of two hundred years; and muſt be ſo, on 
account of the evident uncertainty which would follow from a 
contrary practice, as the inſurer would never know what the 
Tiſk was. which he had undertaken to inſure. _ | 


Mellsy has laid down this doctrine, that if a ſhip be inſured 
from London to 5 a blank being left by che 


lader of the goods to prevent a ſurprize by an enemy, and if in 
her voyage ſhe happen to be caſt away, though there be private 
inſtructions for her port, yet the inſured muſt ſit down with 
his loſs, by reaſon of che uncertainty. In ſupport of his opi- 


nion, he cites the caſe of Monſieur Gourdan, governor of 


Calais, which was decided by commiſſioners of aſſurance . at 
Rouen againſt the aſſured, becauſe, although the bills of lading 
truly declared the quantity and quality of the goods, the port 
of the ſhip's diſcharge was left a blank, on account of the 
war, which was then exiſting. Such alſo is now the law and 
uſage of merchants „%% ORCNM 
It is alſo cuſtomary to ſtate in the policy at what port 
or places the ſhip may touch and ſtay during the voyage, fo 
that it ſhall not be conſidered as a deviation to go to any o 
thoſe places. 5 SLY EF 
Fiſthly, The time when the riſk commences, and when it 


| Qrd.of Ant- ends. In moſt of the commercial countries abroad, it is par- 


Acnlerdam. ücularly expreſſed, either in their ordinances or policies, and 
France, * ſometimes in both, that the riſk of the inſurers ſhall commence, 


Spain and the moment the goods quit the ſhore, and ſhall continue till 


* 


Copenha- 
gen. 


they are landed at the place of their deſtination : and that the 
* inſurer not only runs the riſk in the ſhip named in the policy, 


P. 23. but alſo in all the boats or lighters, that ſhall be employed in 


carrying the goods aboard, and alfo in fetching them aſhore. 
But the cuſtom of this country is very different, for the Engliſb 
policies expreſsly declare, that “ the adventure ſhall begin up · 
* on the ſaid goods and merchandizes from the loading thereof on 


* board the ſaid fhip, and fo ſhall continue until the faid ſhip, 


As to the ® goods, and merchandizes ſhall be arrived at IL. and upon the 


 counti « : . 7 - | | 
Lhe ot ſaid ſhip until ſhe hath moored at anchor 24 hours in good 


upon the 


Ship, ſee c. 


2. page 31. 


« ſafety ; and «pon the goods till the ſame be there ſafely diſcharged 


/ 


5 
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landed there. 


tions of the inſured. 


io any ſhip, that is not 


OF THE POLICY. 


and landed. From theſe words, it is obvious, that inſurers CHAP. 


are not anſwerable for any accidents, which may happen to the 


goods in lighters or boats going aboard, previous to the voyage: 
yet as the policy ſays, the riſk ſhall continue fill the goods are 
/afely landed, it ſeems no leſs obvious, that where ſhips cannot 


come cloſe to the quay in order to unload, the inſurer continues 


reſponſible for the riſ to be run in carrying the goods in boats 


to the ſhore, If there be a loſs, however, in theſe caſes, the ac- - 


cident muſt have happened, while the goods were in the boats or 


lighters belonging to the ſhip: for then it is conſidered as a 
continuance of the ſame ſhip and voyage: But in a caſe where g rrom v. 


the owner of the goods brought down 


I 


s own lighter, received Cacruthersz 


the goods out of the ſhip, and before they reached land, an acci- Stra. 1236. 


dent happened, whereby the goods were damaged, a ſpecial jury 
of merchants, under the expreſs direction of Lord Chief juſtice 
Lee, found that the inſurer was diſcharged, although the inſu- 
rance was upon goods to London and rill the ſame ſhould be ſafely 


By the ordinances laſt referred to, the number of days, in 


which people are obliged to unload their goods, is ſtipulated; 
but in England no expreſs time is fixed, the owners being left 
to their own diſcretion, provided there is no unreaſonable delay, 
which muſt always depend upon circumſtances. _ | 
The riſk on the body of a ſhip, according to the form of 


the policy received in E 15 to commence in general, 4. 


from her beginning to load at and ſo ſhall con- 
* tiaue and endure until the [aid ſbip ſhall arrive at | 


Magen 


« and hath there been moored at anchor twenty four hours in 


2 P. 24. 


#* good ſafety. But this mode. of ſtating the commencement 
of the riſk muſt commonly be applied only to inſurances on ſhips 
outward bound; for when inſurance is made on the homeward 
riſk, the beginning of the adventure is ſometimes ſtated to be 
« amet, from and after her arrival at the port abroad; 
at other times, from the departure; and in ſhort, it is ſo 


variable, that nothing certain can be ſaid upon che point, de- 


pending, as it always has, and always muſt, upon the inclina- 


Sixchly. Of the various perils and riſks, againſt which the 
underwriter inſures. Theſe muſt always be inſerted in all 


lictes, and indeed the words now uſed are ſo comprehenſive, 
that in the opinion of Mc//oy, all thoſe curious queſtions, which 


occaſioned much debate and controverſy among the lawyers 
of former days, are now finally ſettled, Be this as it may, it is 
certain, that there is hardly any event which the imagination 
can form, as likely, in the common courſe of things, 0 


ly provided for by the policies now 


the ſeas, men of war, fire, enemies, Pirates, rovers, thieves, 


3 | +: "nets 


B 
l 


ook 2 c. 7. 
7. 


amply pr 
uſed 7 underwriters. They undertake to bear © all perils of _ 


«4 
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C HAP. jettfons, letters of mart, and counter-mart, ſurpriſals, takings 
. « at ſea, arreſts, reſtraints and detainments of all kings, princes, 
and pcople, cf what nation, condition, or quality ſoever; bar- 
© ratry of the maſter and mariners, and all others perils, loſſes 
% and misforturics, that have or ſhall come to the hurt, detriment, 
M or damage of the ſaid goods and merchandizes, and ſhip, or 
% bend 4 any part thereof” But although the words, deſcriptive of 
50. whe aver 
the hazards run by the inſurers, be ſo very large and compre- 
henſive, it ſhould ſeem that a great difference is to be made 
between the damage ſuſtained by goods on board a ſhip, and that 
which occurs by external accidents; that the inſurer 1s liable in 
the latter caſe cannot admit of a doubt, but as the former may 

procect from the bad ſtowage of the goods, or from their bein 
cxpolcd to wet; and as they are neglects attributable to the maſ- 
ter; the ſhip and not the inſurer ought to be anſwerable. 
Upon this point, however, I find no caſe in the reports, and 
Malyne C therefore I ftart it rather as a doubt in my own mind, than as 
walk preſuuiing to hint at an opinion. In Malyne it is ſaid, that if 
400 edit. p. there be thieves on ſhip board among themſelves, the maſter 
| 295: * of the ſhip is to anſver for that, and to make it good, ſo that 
P. 25, the inſurers are not to be charged with any ſuch loſs, for he 
ſuppoſes, the word © thieves” to mean failing thieves only, for 
| ſo he terms them. It is certain, that a modern ſtatute gives ſome 
| 7 Geo. 2. c countenance to this idea, by the preamble to which it appears, 
1 that previous to the period of paſſing that act, the owners of the 
ſhip were liable to the proprietors of the goods for any embez- 
zlement, ſecreting, or making away with, of the goods, by the 
maſter or the mariners, or with their privity, to whatever 
amount the value might be: by that ſtatute however, the mea- 
ſure of the reſponſibility is to be the value of the ſhip and freight. 
To be ſure, it is not a neceſſary conſequence, that becauſe the 
owner is liable in ſuch a caſe, therefore the inſurer, if an inſu- 
Roccus de rance has been made, muſt be diſcharged. Reccus, however, is 
a\Necurati- of opinion, that when a theft is committed on board the ſhip, 
- and ſome goods have been ſtolen, then the inſurers are not 
w bound, becauſe the owner of the goods, as much as in him hes, 
is obliged to take care of them; and if they are ſtolen, while in 
the veſſel, this cannot be called an accident, but has happened 
through the neg/igence of thoſe, who did not take proper care ot 
them. He adds, that the maſter or owners being liable is an 
additional reaſon for this regulation, becauſe the maſter of the 
ſhip is held anſwerable for thefts committed therein, as by re- 
ceiving the goods on board, he enters into a tacit agreement to 
deliver them ſafe and whole. Tt was thought proper thus to 
ſtate the opinion of this learned writer upon the ſubje®, on ac- 
count of the total ſilence of the law of England in this . 
x z | | EE ut 
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* 


But that the under writer is liable for a robbery of the goods CH AP. 
inſured, when committed by thieves froni without, cannot be I. 
doubted; as thieves are a peril expreſsly inſured by the polieyr. 
In addition to the various riſks above enumerated, which the 2 No 
underwriters take upon themſelves, it is frequently the practice, del. La 4 
to iaſure her 1» or not log, which is certainly very hazardous; Mansfßeldat 


| becauſe if the ſhip ſhould be loſt, at the time of the inſurance, Guildhall, 


ſtill the underwriter, provided there be no fraud, is liable* The Hit Vac, 

premium is, however, ou in proportion, depending upon the 2708s Mol- 
# « a 51 * . 5 1 075 b. 2. C. 

circumſtances ſtated to ſhew the probability or improbability of . 


the ſhip's ſafety, Theſe words © Jo or not liſi, are peculiar 


io Engliſh policies, not being inſerted in the policies of foreign 9 
natlons. | 2803. 


„ Seventhly. The conſideration or premium for the riſ or * P. 26, 


hazard run: this is the moſt material part of the policy, becauſe 


ic is the conſideration of the premium received, that makes the 
underwriter liable to the loſſes that may happen. In Eugliſb 
policies it is always expreſſed to have been received at the time 
of underwriting ; © we the aſſurers confeſſing ourſelves paid the 
« conſideration due unto us for this aſſurance by the aſſured.“ 


This being ſubſcribed by the underwriter, it is proper to en- 
| quire whether, if the premium were not actually paid at the 


time, he could afterwards maintain an action for it againſt the 
aſſured, who might then produce his ſubſcription as evi- 
dence againſt himſelf. One old caſe has been found upon 
the ſubject, but that is by no means ſatisfactory. It was an 


Fowk v. 
Pinſacke. 2 


| action of aſſumpſit, and the plaintiff declared that the Lev. 153. 
= cefendant was indebted to him in twenty pounds, for a premium 


upon a policy of affurance on ſuch a ſhip, The defendant 
e ſpecially, becauſe the plaintiff did not ſhow the con- 

ſiderations certainly, what the premium was, or how it became 

due: but the objection was not allowed, for this is as good as an 
indebitatus pro quo lam ſala ris, which has been adjudged good. 

Here, however, is no decifion upon the merits, nor does it 

appear, whether the defendant was the broker or the inſured 

himſelf. It is true, in practice, policies in general are effected 

by the intervention of a broker; and by the uſage of trade, open 

accounts are kept between the inſurers and brokers, in 

which caſe, the x04 nar On may have an action againſt the bro- 

ker tor premiums received to his uſe. In one a iadeed, the 

queſtion did ariſe, though nothing was done upon it. 

It was an action by the inſurer againſt the owners, who in this Giſt v, 

caſe acted, without the intervention of a broker, for money had Maſon, 
and received to his uſe. The caſe was deciled upon other Mick Vac, 
grounds, for which it will be mentioned more at length here- 1755, hall 
after; but juſt before the verdict was given, it was objested, e 


mat this action would not lie for premiums agaiaft the 28d 


tre nſelves, Lord Minsfell, however, thought the objection 
N E 4 | came 


QF THE POLICY: 
CH A P. came too late, and would not, at that ſtage of the cauſe, when 
11 the jury were ready to give their verdict, enter into it. 
—◻Æſ ] an action brought by the aſſignees of a broker againſt the 
aſſured, for premiums paid by the bankrupt to the underwriters, 
P. 27 * the queliion came collaterally before the court: but I do not 


find that any point was relerved, and the verdict was gene. 755 


However, upon all the caſes it ſeems that the broker alone is 
the debtor to the underwriter, | 


Airy and It was an action brought by the plaintiſſs, as aſſignees of 


others Milton, who was a broker at Newcaſtle, and who had pro- 
Aſſignees of cured an inſurance to be effected by different perſons for the 
Mon v. defendant. The declaration ſtated, that in conſideration that the 
1 bankrupt would procure an inſurance to be made on the ſhip Ja- 


Guildhail, /in, and would procure fix hundred pounds to be inſured thereon 


14 Geo. 3. by goods and ſufficient perſons, the defendant promiſed that 


he would pay the bankrupt the premiums, and a reaſonable ſum 
for his trouble. The firſt queſtion was, whether eredit was 
given by the underwriters to the aſſured or to the broker, 
Where the premium was not paid down at the time the aſſurance 


was made. Milton, the bankrupt, ſwore, that in May, 1764, 
he was told by the underwriters that they ſhould look upon 


him 2s their debtor, and that they would have nothing to do 
with the inſured, which was confidered at Newca/ile, as the 
London practice: that from that time he had always ated 
on this plan, and had paid fince chat time one thouſand 
pounds to underwriters, Which he had never received. His 
commiſſion was five per cent. London inſurance brokers were 


then called, who ſaid, they underſtood the underwriters looked 


to them only; and that ihe underwriters did not once in ten 
times know who the inſured were : and that in caſe of failure, 


the underwriter came upon the effects of the broker; the bro- 


ker upon thoſe of the inſured, 


Lord Mansfield ſaid, — The plaintiff's caſe is ſtronger than 
referring to the general uſage in Londen; for they act by a 
ſpeciſick rule, which they ſuppoſed to be the rule in London : 
and if the uſage in London were doubtful, ftill the plaintiffs. 


would be entitled to recover. There was a verdict. for the 
| plaintiffs. * | | e . 
1 Mag. 84. Eighthly. The day, month, and year, on which che policy is 


executed. This inſertion ſeems very neceflary, becauſe by 


comparing the date of the policy with the date of facts which 

happen afterwards, or are material to be proved, it will fre- 

„P. 28. ? quently appear, whether there is any reaſon to ſuſpect fraud or 
| improper conduct, on the part of the inſured. : 


The ninth and laſt requiſite of a policy of inſurance is, 


that it duly ſtamped. | | 
er Geo. 1. Tt is enacted, that when any ſhip, goods, or merchandizes 


©, 30. . 34. ſhall be inſured, a policy duly ſtamped ſhall be iſlued within 


-<; three 
7 


G 1 r 


„ r 


re 


three days at fartheſt, on the forfeiture of one hundred pounds, CH A P 

to be paid by the inſyfers for every ſuch offence, and all pro- "is 

mi ſſory notes for inſurances ſhall be void. 7 
By a ſubſequent ftatute, is was declared, that if the proper- Geo. 3. 

ties of more than one perſon in any ſhip, cargo, or both, or c. 46.1.3, 4. 

of more than a particular number of perſons in general part- | 

_ nerſhip, or of more than one bogy politick or corporate, to a 

greater amount than one hundred pounds be inſured in one po- 

licy, ſuch policy ſhall be void, and the premium ſhall remain 

with the inſurer :- and if any adventure, diftint from that 

mentioned in the original policy, and upon which any further 

premium ſhall be given, ſhall be by any writing not duly 

ſtamped, added to the ſaid original policy, ſuch additional aſ- 

ſurance ſhall be void, and the underwriters ſhall retain the 

premium. Provided that the property of any number of per- 

1ons may be inſured in one p hey, ſtamped with five ſtamps at 

five ſhillings each. p32 1 „ 
This ſtatute, however, having proved inconvenient to mer- 7 Geo. 3. 

chants reſiding out of the kingdom; by another ſtatute, it ©## + 1» 3 

was ordained, that policies for any aumber of perſons, and to | 

any amount not exceeding one thouſand pounds, on ſhip, or 

cargo, or both, might be inſured upon a ſtamp of five ings, 

and to any higher amount upon a ſtamp of ten ſhillings, This 

ſtatute alſo contains a clauſe, which makes additional aſſurances 

to the wk N policy, not being duly ſtamped, void. | 

A doubt having ariſen, whether the inſurance upon the pro- 8 Geo. 3. 

perty of a ſingle perſon required more than a five ſhillings £25 4+ & 

ſtamp, whatever the amount might be, it was enacted, that, 

wherever property. amounting to upwards of one thouſand 

pounds, is inſured, there muſt be two ſtamps of five ſhillings 

cach. And if any perſon be ſued for inſuring upwards of one 

thouſand pounds on a five ſhilling ſtamp, the onus probandi ſhall 

lie upon him. | e | | | | 1 PRE 
There is ſtill ancther act of parliament, which has declared, , * ag : 

that upon every ſkin or piece of vellum or parchment, or ſheet 

of paper, on which any policy of inſurance ſhall be written, 

whereby the property of one or more perſons in houſes or 

goods, or both ſhall be inſured to a greater amount in the 

whole than one thouſand pounds, over and above the ſeveral 

duties already impoſed, there ſhall be an additional duty of five 

Leg : this ſtatute ſeems only to relate to inſurances againſt 

re. . 8 | 
From a review of the ſeveral ftatutes upon this ſubject, the 3 1 

law ſeems to require that for every policy of inſurance, not ex- 9g &1o0W:2, 

ceeding one thouſand pounds, a fix ſhilling ftamp ſhall be neceſ- c. 25. f. 57. 


ſary ; and above that ſum. a ftamp of eleven ſhillings. ay —_ 


10 Anne 6, 26. f. 67, 30 Geo. 2. c. 19. . I, 5» G (0. 3. c. 354 ſ. 4. 16 Geo. 3. c. 54.159 
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O F THE CONSTRUCTION 


By the ordinances of France, and other maritime countries, 
all policies of inſurance mult be regiſtered; but no ſuch regu- 
lauvn prevails in England, either by the law, or in practice, 


"CHAPTER THE SECOND. 


Of the nee i the Policy Es 


A POLICY of aig being a. Dna of jodemmity, 
and being only confidered as a ſimple. contract, mult always be 
ce mitrucd, as nearly as  potlible, according tv the intention of 
the contracting parties; and not according to the ſtrict and 
Lteral meaning ot the words. , The morcartile law, in dis 
reſpect, is the fame in every part of the world; for trom the 
lame premiles, the found concluſions of reaſon and juilice muſt 
ever be the fame. Thus, as the benefit of the iuſured, and. 
the advaucement of trade, are the great objects of bau- | 
Tance, policies are to be conſtrucd largely, in order 10 attain 
thole ends: for it would be abiurd to ſuppole, that when he. 
ea4 is inſured, the ordinary and uſual means of adaining i can 
potſibly be es -cluied; whatever, therefore, is done by the raiter 
of the it:ip, in the uſual courſe, neceſſarily, et ex jug cauſe, 
although a lols happen thereon, the underwriter mall be an⸗ 
lwerable. 

But iu the 5 of policies, no rule has becn more 
frequently followed than the w/age of trade, with refyect to the 
particular voyages or riſks, to which the policy relates and in 
ie Calcs about to be quoied in Jupport of meſe principles, it 
will be found, that the learned judges have always Mare: in the 
uſige of trade, as the ground, 180 en the conttruction 


ruris; 


In ſtating the different cales upon = ſubjeRt, as the point 
is nearly we "fame in all, the order of ting, in which they were, 
determined, is that which will be puiſuea, in order to prevent 


contuſion. 
The firſt to be mentioned is an anonymous caſe in the time 


of Fames the Second; but it is from a reporter of very good 


authority A policy of infurance ſhall be conſtrued to run 
un vl the ſkip ſhall have ended, and be diſcharged of her voyage; 
Fer arrival at the port, to which ſhe was bound, is vot a diſ- 
charge Jill. he is unloaded : and it was ſo adjudged by the whole 
court, upon a demurrer. 
But alihough this conſtruction may be perfectly right, 8 
the ; olICY 1 IS PCN eral from A. to B. yet if it contain the words 


uiu. ity inſerted “ and til] the ſhip [hall have moored at anchor 


: kauen! 7 


or THE POLICY. 


«* twenty-four hours in good ſafety” the underwriter is not liable C 


for any loſs, arifing from ſeizure after ſhe has been twenty- 
four hours in port; though ſuch ſeizure was in conſequence of 

an act of barratry of the maſter during the voyage, for, il 1t 
were extended beyond the time limited in the policy, it would 
be impoſſible to lay down any fixed rule, and all would be 
uncertainty and confuſion | | 


HA P: 
II. 


Lockyer 


This was decided in an action on a policy of inſurance on and Others 
| the ſhip Zope from Hamburgh, to London, ſubſcribed by the v-Oiftey, 


defendant for two hundred pounds at one guinea per cent. 


At 1 TermRe- 
ports, Ps 


the trial before Mr. Juſtice Baller, at Guildhall, a verdict was 452. fer 
found for the plaintiffs, ſubject to the opinion of the court, Eaiter 26, 
upon the following caſe : that the plaintiffs were intereſted in Geo. z, 


the ſhip to. the amount of the ſum inſured. That in the courſe 
of the voyage, the maſter committed barratry by ſmuggling on 
his own account, by hovering and running brandy on {hore in 
cafks under fixty gallons. That on the firſt of September 1785, 
the ſhip arrived in ſafety at her moorings in the river Thames, 
and remained there in ſafety bil the twenty-ſeventh of the ſaid 
month of September, when ſhe was ſeized by the revenue officers 


for the ſmuggling before ſtated. That about. three weeks after 


the ſeizure, the plaintiff informed the underwriters thereof; and 


that they would hold them liable on the policy. That on the 


twentieth of October, the plaintiffs preſented a petition to the 
commiſſioners of his majeſty's cuſtoms, in which they imputed 
all the blame (which was certainly the truth) to the captain, 
and praying that their veſſel might be reſtored, on paying lome- 
thing to the ſeizing officer. The anſwer was, © that the pro- 


ſecution muſt proceed, as the ſhip had been guilty of a groſs 


violation of the laws, but that the owners ſhouid be at liberty 

to compound, according to the rules of the Exchequer.“ 
That the ſhip was appraiſed at the ſum of three hundred and 
_ forty five pounds, and by the cuurſe of the court of Exche- 

* quer, the ſhip would have been reftored to the plaintiffs, upon 
the payment of two hundred and thirty pounds, beſides coſts 
and charges, which would altogether have amounted to three 


hundred and twenty-nine pounds, nine ſhillings and ſeven 


pence. That in November, a notice wes indorſed on the 
policy, binding the underwriters for all coſts and charges ex- 
pended about the recovery of the ſhip. That this was ſheun 
to the underwriters, who refuſed to ſublcribe it. EE 

This caſe was fully argued, in the abſence cf Lord Aan, 


field, and the court having taken time to deliberate, Mr. Juſtice 
Willes pronounced their unanimous opinion.“ There is no 


doubt in this caſe, but that the maſter was guilty of barratry, 

* by ſmuggling on his own account, without the privity of his 

„ owners, Many definitions of harratry are to be tound in the 
Y 


* books, but perhaps this general one may comprehend almolt 


all 
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was loſt, during the voyage, 
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all the caſes : barratry is every Himes of fraud or knavery : 


in the maſter of the ſhip, by which the freighters or owners 
ale injured; and in this light a criminal or wilful deviation 
is barratry, if it be without their conſent. The general 
queſtion here is, whether, as the loſs, which was occaſioned 
by the barratry of the maſter, did not happen during the 
con:1nunnce of the voyage, the inſurers are liable. I muſt own 
this appears to me to be a novel queſtion, and not to have 
been decided by any former determinations. Difficulties 
occur on both ſides in laying down any rule. The firſt 
thing to be obſerved is, that the policy, by the terms of it, 


is an undertaking for @ limited time, during the voyage from 


Hamburgh to London, till the ſhip has moored twenty-four 


hours in ſafety ; and the . Gap not actually ſeized till near 
* a month afterwards. But it 


as been ſaid that under the 24th 
of George the Third, chap. 47. and the exciſe laws, the for- 
feiture attaches the moment the act is done, and that the bar- 
ratry was committed during the voyage. It may be fo as to 


ſome purpoſes, as to prevent intermediate alterations or in- 


cumbrances ; but I think the acfual property is not altered, 


till after the ſeizure, thaugh it may be before condemnation. 


I will put this caſe ; ſuppoſe, before the ſeizure of the ſhip, 


ſhe had gone another voyage, and on her return had been 


ſeized, would the crown be entitled to an account of her 


* earnings, after deducting the expences of the outfit? ſurely 


not, Till the ſeizure, it was not certain that the officers of 
the crown knew of the illicit trade carried on by the maſter, 
or whether they would take advantage of the forfeiture. It 
would be a dangerous doctrine to lay down, that the inſurer 
ſhould, in all caſes, be liable to remote conſequential da- 
mages. This has been compared to a death's wound re- 
ceived during the voyage, which ſubjected the ſhip to a 
ſubſequent loſs. To this point the caſe of Meretony v. 
Dunlop, ſeems very „ That was an inſurance on a 
ſhip, for ſix months; and three days before the expiration 
of the time, ſhe received her death's wound, but by pump- 


ing, was kept afloat, till three days after the time: there 


the verdi&t, under the direction of Lord e aa was 


given for the inſurer; and it was aſterwards confirmed by 


the court. I will put another caſe: ſuppoſe an inſuranee 
upon a man's life for a year, and ſome ſhort time before the 
expiration of the term, he receives a mortal wound, of 
which he dies after the year, the inſurer would not be liable 
The cafe of Yallizo v. Wheeler was cited for the plaintiff, 
but that does not conclude this queſtion, for there the ſhip 
It was alſo argued, that the 
hip, even in the hands of a fair purchaſer, would be liable 
to the forfeiture, I do not know that it cyer has been fo 

EE A decided 
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OF THE POLICY. 
decided; it may depend on circumſtances, ſuch as length of CHAP 
« poſſeſſion, laches in ſeizing, or other matters. But iuppule * „ 
* the law to be ſo, it does not follow from thence, that though _ 
* the ſhip is always liable to conſſcati zn, that the inſurer at an 
« diſtance of time is anſwerable for the loſs, under a limited 

* undertaking. And this brings me to that part of the caſe, 
© which weighs moſt with the court, in favour of the deten - 

« dant, and to which it does not appear to us, that any ſatis- 
factory anſwer has been given. It was agreed in the argu- 

* ment, that the cuſtom-houſe officers might ſeize for the for- 

„ feiture within three years after the fact committed; and that 

©* the attorney-general might file an information, at any time 

“ whilſt the ſhip was in being. Is the inſurer during all this 

* time to continue liable? Suppoſe the ſhip had gone ſeveral 
22 afterwards; and ſuppole a partial loſs paid, and the 
& underwriter's name ſtruck off, ſhall an action be afterwards # Pp 34. 
„brought upon the policy? His account could never be 8 
* ſettled, nor could he be finally diſcharged, whilft che ſhip 
* was in exiſtence ; ſuch a poſition would be monſtrous, and 
attended with infinite inconvenience. There muſt be ſome 


= * certain and reaſonable limitation in point of time laid down 


“ by the court, when the infurer ſhall be releaſed from his 
| © engagement. If he be liable for a month, he may be for a 
year, and ſo on. We all think that the law of inſurances 
* would be left unſettled, and in much contuſion, if any other 
„time were allowed, than that preſcribed by the policy, 
% namely, the continuance of the voyage, and the ſhip's mozring 
twenty four hours in ſafety. Judgment for the defendant.” 

In an action upon a policy of — by the defendant at 
London, inſuring a ſhip from thence to the EZ, Indies, war 1-thulier's 
ranted to depart with convoy, the declaration ſhewed, that the „fl 
ſhip went from London to the Downs, and from thence with ND OREN 
convoy, and was loft. After a frivolous plea and demurrer, 
the caſe ſtood upon the declaration, and it was objected, that 
there was a departure without convoy. But by the court. the 
clauſe © warranted to depart with convoy”” muſt be conftrued 
according to the uſage among merchants, that is, from fuch 
place where convoys are to be Sy as the Downs, ; 

It is true, Lord Chief Juſtice Hel? differed from the reſt of Bond v. 
the court, being of opinion that it was no part of the law of GonCiles, 
merchants to take convoy in the Dewns. His lordſhip's opi- 292+ 445 
on, however, although it is one of the firſt legal authorities, 
1s certainly contracied by practice, it being almoſt the inva- 
able cuſtom for the convoy to meet the merchant ſhips only 
In the Downs. e 8 4 8 

| Caſe upon a policy of inſurance, which was to inſure the 
William galley in a voyage from Bremen to the port of London, 
warranted to depart with convoy. 'The cale was, the valley 
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Waples Vs 
Eames, 
2Stra. 1243 


OF THE CONSTRUCTION 


ſet fail from Bremen, under convoy of a Dutch man of war to 
the Elle, where they were joined by two other Dutch men of 
war, and ſeveral Dutch and Engiifh merchant ſhips, whence 
they ſaile.] to the Teil, where they found a ſquadron of Zuglißs 
* men of war and an Admiral. Aſter a ſtay of nine weeks, they 
ſet ſail from the Texel; the galley was ſeparated in a ſtorm, 
taken by a French privateer, and re-taken by a Dutch privateer, 
and paid eighty pounds ſalvage. It was ruled by Holt, Chief 
Tuftice, that the voyages out to be according to 2/ ge, and that 
their going to the Zlve, though out of the way, was no devi- 
ation; for till after the year 1703, (prior to which time this 
policy was made) there was no convoy for ſhips directly from 
Bremen to London. Verdict for the plaintiff, =» 

The ſhip Succe/s was infured © at and from Leghorn to the 
% port of London, and till ther. moored twenty four hours in g 
* ſafety.” She arrived the 8th of July at Freſb Wharf and 
moored, but was the ſame day ſerved with an order to go back 
to the Hope to perform a fourteen days quarantine The men 
upon this deſerted her, and on the 12th of the month the cap“ 
tain applied to be excuſed going back, which petition was 
adiourned to the twenty-ciphth, when the regency ordered her 
back ; and on the thirtieth, the went back, performed the qua- 
rantine, and then ſent up for orders to air the goods; but betore 


thereturned, the ſhip was burned on the twenty third of Augu/l, 


and now the queſtion was, whether the inſurer was liable. 

Lord Chief Juſtice Lee ruled, that though the ſhip was ſo 
long at her moorings, yet ſhe could not be ſaid to be there in 
geo ſufety, which mult mean the opportunity of unloading. and 
diſcharging ; whereas here the was arreſted within the twenty- 
four hours, and the hands having deſerted, and the regency taken 
time to conlider the petition, there was no default in the maſter 
or owners: and it was proved that till the fourteen days were 
expired, no application could be made to air the goods ; where- 
upon the jury found for the plantiff. | | 

In an inſurance upon frezeht, if an accident hanpens to the 


| ſhip before any goods are put on board, which prevents her 


Ronge V. 
Watte, 

2 St a2. 
2151. 


from ſailing, the inſured upon the policy cannot recover the 
freight which he would have earned, if ſhe had failed. The 
circumſtances of the ca'e were theſe : 3 oy 

The plaintiff inſured on pip and freight, at and from Jamaica 
to Briſiul. A cargo was ready to put on board: but the ſhip 
being carcening in order for the voyage, a ſudden tempeſt 
aroſe, and ſhe and many others were loſt, The rigging and 


part of her were recovered and ſold, and the deſendant paid 


into court as much as, upon an average, he was liable to tor 


the loſs of the ſhip: but the plaintiff inſiſted to be allowed fix 


hundred pounds for the freight the ſhip would have earned in 
the voyage, u the accident had not happened. But as the 
| OR re Ws goods 


abandoned, the court being ſtrougly of opinion againſt hin. 


* OF THE POLICY: 


poods were not actually on board, ſo as to make the plaintiff's, C NXP. 


right to freight commence; Lord Chief Juſtice Lee held, he II. 
could not be allowed it, and he was nonſuited. 2 — — 


But if the policy be a valued policy, and part of the cargo 
be on board When ſuch accilent happens, the reil being ready 
to be ſuipped, the jrlured may recover to the whole amount. | 
This was fs decided in an action brought by the affured Monteome- 
on a policy on freight, valued at fiſtee n hundred pounds: In iy v- E82 
fat oviy five hundred pounds worth of freight was on board e, 
when the il.ip was driven from her moorings and loft : but 0 
goods to the amount of the reſt of the ireigit were ready to 
be ſhipped, and were lying On the quay tor that pur pole at 
the time | 355 | 

Lord Keayon Chief Juſtice, before whom the cauſe was tried, 
told the jury, that the queſtion for their conſideration was, 
whether th's was a mere co'ourable inſurance and a gaming 
policy, or whether it was a 6ca file traniaction :; if the latter, 
the aſſured was entitled to recover for the whole value in the 


policy. The jury found the whole ſum. The defendant's 


counſel obtained a rule for a new trial, which he aſterwards 


; . * 5 os 2 Gordon . 
On au inſurance from London to Gibraltar, warranted to yi : 


depart with convoy; it appeared there was a convoy appointed Can. pbel 


for that trade at Spi7head, and the ſhip Ranger having tried y .Bordieas 


for convoy in the Doruns, proceeded for Spiihead, and was 2. Stra. 1265 
take in her way thither. The inſurers reſiſted the demand 
of indemnity, alledging, that as there was a French war, the 


ſhip lhould not have ventured through the Channel, but have 
waited for occaſional convoy. Lord Chief Juſtice Lee, hone 
ever, was of opinion, that the ſhip was to be confidercd as 
under the defendant's inſurance to a place of general rendez- | 
vous, according to the interpretation of the words, warranted Vide ſupra. 


zo depart with convoy, Salk. 443, 445. and if the parties meant * P. 37- 


to vary the inſurance from what is commonly underſtood, they 

ſhould have ſtated it. T'wo ſpecial juries of merchants found 

their verdicts agreeably to that dection. „ Mottenx 
This caſe has already been mentioned, on account of an andttnare 

alteration made in the policy after the time of underwriting; “. the Cue. 


24 ; . 4 . and Cams. 
it ſhall now, however, be conſidered wholly independant of that Lon. n 


circumſtance. It was a bill filed in the court of Chancery, Atur. 1 


which ſtated that the ſhip Eylee, late in the Rã {ndia Com At., 545+ 


pany's ſervice, was, in the year 1732, at Bengal, at which time 


the owner employed J. II. to inſure the ſhip in the London 
Aſſurance Ofhce tor five hundred pounds. The adventure 
thereon was to commence from her arrival at Fort Saint Gorge, 


and thence to continue till the 1aid {hip ſhould arrive in London, 


and that it ſhould be lawtul for the taid ſliip, in the faid voyage, 


to ſtay at any ports or places without prejudice, aud that the 


CHAP. 
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OF THE CONSTRUCTION. 
ſhip was, and ſhould be rated a? intergſt or no intere/} without 
farther account: in conſideration whereof, J. H. paid fifteen 
pounds premium. The Eyles came to Fort Saint George in 
February, 1733, in her way to England; but being leaky, and 
in a very bad condition, upon the unanimous advice of the go- 
vernor, council, commanders of ſhips, S. ſhe ſailed to 


Bengal to be refitted, and after being ſheathed, in her return 


1 P. 38 


upon her homeward- bound voyage, ſhe ſtruck upon the Exgile- 
ſands and was loſt. Evidence was read on the part of the 
plaintiffs to prove, that Bengal was the moſt proper place to 
refit, and that ſhe went thither for that reaſon; that this was a 
voyage of neceflity and not a trading voyage, for ſhe took 
nothing on board, but water, Joe and ballaſt. | 

Lord Chancellor Hardwicke—As to the queſtion, whether 
there has been a breach, or, in other terms, a loſs, within the 
meaning of this policy, the ome principles laid down by the 
plaintiff's counſel are right, that ſtreſs of weather, and the danger 
of proceeding on a voyage, when a {hip 1s in a decayed condi- 
tion, are to be conſidered. In ſuch a caſe, if ſhe went to the 
neareſt place, I ſhould confider it equally the fame as if ſhe 
had been repaired at the very place from which the voyage 
was to conumence, according to the terms of the policy, and 


no deviation. | i | 1 | 

* Tt is a very material circumſtance, that the governor or- 
dered the lading to be taken, out, to ſbew the neceffity of the 
ſhip's being repaired, but there is not a ſyllable of proof why 
ſhe might not have been equally well repaired at Fort Saint 


| George. There is one part of this caſe which diſtinguiſhes it 


from all others whatever, and that is, as to the certain time 
the voyage was to commence. The fact is, the ſhip was loſt 
in July, 1733, three weeks before the time of making this 
policy, ſo that clearly the ſhip was not at For? Saint George at 
the time the agreement was made; and therefore it is a material 

ueſtion, whether it comes within the agreement. His Lord- 


of ip directed an iſſue to try, whether the loſs in July, 1733, 


Chitty v. 
Selwin. 2. 
Ark. 359. 


was a loſs during the voyage, and according to the adventure 
agreed upon; which iſſue was afterwards found for the plain- 
üffs upon a trial in the Common Pleas, RE bo PE 
In an action upon a policy of infurance, before Lord Chief 
Juſtice Hardwicke, it has been held, that the words “ at and 
from Bengal to England,” meant the firſt arrival at Bengal; 
and it was agreed, that when ſuch words are uſed in policies, 
firſt arrival is always implied and underſtood. 5 
It has likewiſe been held, that when a ſhip is infured af 
and from a place, and it arrives at that place, as long as the 
ſhip is preparing for the voyage upon which it is inſured, 
the inſurer 1s liable : but if all thoughts of the voyage be laid 
aſide, and the ſhip lie there five, fix, or ſeven years, with the 
| | | 8 | | Owners 
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owner's privity, it ſhall never be ſaid the inſurer is liable; C H AP. 
for it would be to ſubject him to the whim and caprice 11. 
of the owner, 1 — 


This was an action on 1 policy of inſurance on a ſhip, at 
and from Jamaica to London. The ſhip had alſo been inſured Camden v. 


from London to Jamaica generally, and was loft in coaſting Cowley. 


the iſland, after ſhe had touched for ſome days at one port 1 Biack. 
there, but before ſhe had delivered all her outward-bound 4'7* 


cargo at the other ports of the Ifland. This was an action 


on the homeward policy; and in order to ſhew when the 


| homeward-bound riſk commenced, it was neceſſary to ſhew at 
what time the outward bound riſk determined ; and the jury, 
which was ſpecial, after an examination of merchants as to 


* the cuſtom, by their verdict, decided, that the outward riſk * P. 39 
ended, when the ſhip had moored in any port of the iſland, | 


and did not continue till ſhe came to the laſt port of — 
deliverx. 3 By 1 | 


In the Trinity term following, a motion was made for a new 


trial, but it was refuſed ; becauſe it had been thoroughly tried 


and no new light could be thrown upon it, although Lord 1 Black. 


Mansfield ſaid, the inclination of his opinion at the trial was the 416. 


contrary way. Mr. Juſtice Wilmot thought, the conſtruction 


put upon the policy by the Jury was the right one. 


In a ſimilar caſe, Lord Mansfield laid down the ſame doctrine 3 
to the jury, namely, that the outward riſk upon the ſhip ended _ Bb | 
twenty-four hours after its arrival in the firſt port of the iſland Aagurance. 
to which it was deſtined : but that the outward policy upon goods Sittings al- 
continued till they were landed. „%% ter Hilary» | 
But the great and leading caſes, upon queſtions of conſtruc- Herr 
tion, are two Tiernay v. Atherington, and Polly v. the Royal © 


Exchange Aſſurance company; the former determined by Lord 
Chief Juſtice Lee, and the latter by Lord Mansfield, In theſe 


caſes, the principles, which are to be obſerved in the conſtrue - 


tion of policies, are ſo fully conſidered, and the application of 
them to the particular circumſtances of the different caſes is 
made with'ſo much accuracy and perſpicuity, that they are to 
be regarded as the pole ſtar to direct our enquiries upon all 


ſimilar occaſions: 


The firſt of theſe cauſes, was an action upon a policy of inſu- 


rance“ on goods, in a Dutch ſhip, from 3 to Gibraltar 
and at and from thence to England and Hy 


Land, both or Pere“ 
* either: on goods, as hereunder agreed, beginning the ad- ton So" 
* venture from the loading, and to continue till the ſtip and Lee Chief 
* goods be arrived at England or Holland, and there ſafely Juſlice 5 


* landed.” The agreement was, © that upon the arrival of _ TIS 


© the ſhip at Gibraltar, the goods might be unloaded, and re 448. 


* ſhipped in one or more Britiſb ſhip or wag nf England and 
Holland, and to return one per cent, if diſcharged in Eng- 
9 9 : CE 5-0 2 


| _OF.-THE CONSTRUCTION 
C HAP.“ lend. It appeared in evidence, that when the ſhip came 
II. to Gibraltar, the goods were unloaded, and put into a fore ſbip, 
— - (which it was proved was always conſidered as a warehouſe) 
* P. 40. and that there was then no Britiſh ſhip there. Two days after 
the goods were put into the ſtore ſhip, they were loſt in a ſtorm. 
The queſtion was, whether this was a loſs, within the con- 
ſtruction of the policy. i . 1 
Lee, Chief Juſtice.— It is certain that in the conſtruction 
of policies, the frictum us, or apex furis, is not to be laid hold 
of: but they are to be conſtrued largely, for che benefit of 
trade, and for the inſured. Now it ſeems to be a ſtrict con- 
ſtruction, to confine this inſurance only to the unloading and 
reſhipping, and the accidents attending that act. The con- 
ſtruction ſhould be according to the courſe of trade in this 
place; and this appears to be the uſual mode of unloading and 
reſhipping in that place, diz. that when there is no Britiſh 
ſhip there, then the goods are kept in ſtore ſhips. Where 
there is an inſurance on goods on board ſuch a ſhip, that inſu- 
rance extends to the carrying the goods to ſhore in a boat. So 
if an inſurance be of goods to ſuch a city, and the goods are 
brought in ſafety to ſuch a port, though diſtant from the city, 
that is a compliance with the policy; if that be the uſual place 
to which the ſhips come. Therefore, as here is a liberty given 
of unloadinig and reſhipping, it muſt be taken to be an . 
under ſuch methods as are proper for unloading and reſhipping. 
There is no neglect on the part of the inſured, for the goods 
! were brought into port the Hineteenth, and were loſt the twen- 
' ty-ſecond of November. This manner of unloading and reſhip- 
ping is to be conſidered as the neceſſary means of attaining 
that, which was attended by the policy; and ſeems to be the 
ſame, as if it had happened in the act of unſhipping from one 
ſhip into another And as this is the known courſe of the 
trade, it ſeems extraordinary, if it was not intended. This is 
not to be conſidered as a ſuſpenſion of the policy; for as the 
policy would extend to a loſs, happening in the unloading and 
reſnipping from one ſhip to another, ſo any means to attain 
that end come within the meaning of the policy. The plaintiff 
had a verdict. > | | 5 © 
Faſter Afterwards a new trial was moved for; but it was refuſed 
Term by Lee, Chief Juſtice, Mr. Juſtice Chapple, and Mr. Juſtice 
1743. Deniſon, againſt the opinion of Mr. Juſtice Yright. | | 
» P. 41. »The next of theſe cauſes came before the court upon a caſe 
reſerved for their opinion, after a trial and verdict for the plain- 
Peliy ve The tig, at Gnildhall, before Lord Mansfield, It was an action of 
eee covenant upon a policy of inſurance. | | 
* Ns Ray The caſe ſtates, that the laintiff, bein part owner of the 
at anch. ſhip Onſlow, an Halt India ſhip, then lying in the Thames, and 
_ 4 bound on a voyage to China, aud back again to London, inſured 
Jul. 341. | | | | it 


—_ 


=O —— — A @A — ud at 


$0 


PRES a | 


FS Av TT. NN 


held 1 gg" moan WS | kd Þ FT boos mw 


6 


8 
; 3 . 3 7 


1 munition, artillery, boat, and other furniture o 


« ſhip : beginning the adventure upon the ſaid ſhip from and 


been ſo for a great numberof years, for all European 
80 a China voyage, except Dutch ſhips (who for ſome years paſt 


OF THE POLICY. 


it © at and from London, to any ports or yu beyond the CHAP 


4 Cape of Good Hope, and back to London, free from average 
under ten per cent. upon the body, tackle, apparel, ordnance, 
F and in the ſaid 


Lag 


© immediately following the date of the policy, and ſo to con- 


II. 


„ tinue and endure until the ſhip ſhall be arrived as above, and 


there anchored twenty-four hours in good ſafety.” The 


perils mentioned in the policy were che common perils, 272. 
of the ſeas, men of war, fire, Sc. The ſhip arrived in the 


river Canton, in China, where ſhe was to ſtay to clean and refit, 


and for other-purpoſes. Upon her arrival there, the ſails, yards, 


tackle, cables, rigging, apparel; and other furniture, were by 
the captain's order, taken out of her, and put into a warehoule, 


or ſtor ehouſe, called a bank · ſaul, built for that purpoſe on a ſand | 


bank, or ſmall iſland, lying in the ſaid river, near one of the 
banks, called Bank-/aul [land ; in order to be there repaired, 
kept dry, and preſerved, till the ſhip ſhould be heeled, cleaned 


and refitted. Some time afier this, a fire broke out in the 


bank-ſaul belonging to a Swediſh ſhip, and communicated itſelf 
to another bank-ſaul, and from thence to that belonging to the 
Onflow, and conſumed the ſame, together with all the fails, yards, 
Se. belonging to the O»/low that were therein. The caſe ſlates 
further, that it was the wniver/al, and well known uſage, and has 


ave been denied this privilege by the Chineſe, and who look upon 
ſuch denial as a great loſs) when they arrive near this Ban “] 


ips, which | 


land, in the river Canton, to unrig the ſhips, and to take out 


their fails, yards, tackle, cables, rigging, apparel, and other ſur- 
niture ; and to put them on ſhore in a bank-ſaul, built for that 
2 1 on the ſaid iſland in the manner that had been done 


y the captain of the On/low, on the preſent occaſion) in order 


® to be repaired, kept dry, and preſerved, until the ſhips ſhould 
be heeled, cleaned, and refitted. The caſe adds, that ſo doing 


owners of the ſhip, the inſurers, and inſured, and all perſons 
concerned in the ſafety of the ſhip. The ſhip arrived from 
her ſaid voyage in the Thames, having been again rigged, and 
put in the beſt condition, the nature of the place and circum- 
ſtances of affairs would permit. The queſtion for the opinion 
of the court was, whether the inſurers are liable to anſwer for 


+ P. 42 


is prudent, and for the common and general benefit of the 


this loſs, ſo happening upon the bank-ſaul, within the intent 


and meaning of this policy. 


The court, after a folemn argument, took time to conſider the 


queſtion, and then Lord Mangel delivered the unauimou 
opinion of the court for the plaintiff. | | 


F 2 Lord 
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OF THE CONSTRUCTION 
Lord Mans feld. By the expreſs words of the policy, the 


defendarits have inſured the tack e, apparel, and other furnt- 
ture of the O»/low from re, during the whole time of her 
voyage, until her return in Jafety to London, without any re- 
ſtriction. Her tackle, apparel, and furniture, were inevitably 
burnt in China, during the voyage, before her return to Lon- 
don. The event then, which has happened, is a loſs within 
the general words of the policy; and it is incumbent upon 


the defendant to ſhew, from the manner, in which this miſ- 


fortune happered, or from other circumftarices, that it ought - | 


to be confirued a peril, which they did not undertake to bear, 
If the chance be varied, or the voyage altered, by the fault 
of the owner or maſter of the ſhip, the infurer ceaſes to be 
liable: becauſe he is only underſtood to engage that the thing 
ſhall be done ſafe from fortuitous dangers, provided due means 


are uſed by the trader to attain that end. But the maſter 


* P. 43 


is not in fault, if what he did was done in the uſual courſe, 
and for juſt reaſons. The inſurer, in eſtimating the price at 
what he is airway, to indemnify the trader againſt all riſks, 
muſt have under his conſideration the nature of the voyage 
to be performed, and the uſual courſe and manner of doing it. 
Every thing done in the uſual courſe muſt have been foreſeen, 
and in contemplation at the time he engaged : he took the 
Tiſk, upon a ſuppoſition, that what was uſual or neceſſary ſhould 
be done. In general, what is uſually done by ſuch a ſhip, 
with ſuch a cargo in ſuch a voyage, is underſtood to be re; 
ferred to by every policy, and to make a part of it, as much as 
if it were expreſſed. The uſage when ee is rather al- 
lowed to be done, than what is left to the maſter's diſcretion, 
upon unforeſeen events: yet if the maſter, ex ju//d cauſd, go 
out of the way, the inſurance continues. Upon theſe princi- 


ples, it 1s difficult to frame a 1 which can ariſe out of 


this caſe, as ſtated. The only objection is, that they were 
burnt in a bank- faul, and not in the ſhip ; upon land, not at 
ſea, or upon water: and being appertinent to the ſhip, loſſes 
and dangers aſhore could not be included, The anſwer 1s 
obvious: Firſt, the words make no ſuch diſtinction: Secondly, 
the intent makes no ſuch diſtinction. Many accidents might 
happen at land, even to the ſhip. Suppoſe a hurricane to drive 
it a mile on ſhore; or an earthquake may have a like eſ- 
fect; ſuppoſe the ſhip to be burnt in a dry dock, or ſuppoſe 
accidents to happen to the tackle upon land, taken from the 
ſhip, while accidentally and occaſionally refitting, as on ac- 
count of a hole in its bottom, or other miſchance ; there are 
all poſſible caſes. But what might ariſe from an accidental 
repair of the ſhip, is not near ſo ſtrong, as a certain, neceſ- 
ſary ce of the ordinary voyage, which the parties 
could not but have in their direct and immediate contempla- 
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tion. Here the defendants knew that the ſhip muſt be heeled, 


cleaned and refitted in the river of Canton: they knew that 
the tackle would then be put in the bank ſaul; they knew 


it was for the ſafety of the ſhip, and prudent that they ſhould be 
put there. Had it been an accidental neceſſity of refitting, 


the waſter micht have juſtified taking them out of the ſhip, 


ex fulid cauſe: but deſcribing the voyage is an expreſs refer. 


en ce to the uſual manner of making it, as much as if every 


_ circumſtance was mentioned. Was the chance varied by the 


fault of the maſter ? It is impoſſible to impute any Frult to him. 


Is this like a deviation? No: tis ex ufd cauſa, which always 
excuſes. Had the infurers in this caſe been afked, whether 


the tackle ſhould be put in the bank-faul, they mutt, for their 
own ſakes, have inſiſted that it ſhould, They would have 


had reaſon to complain, if from their not being -put there 


a misfortune had happened. In ſuch a caſe, the maſter 
would have been to blame, and by his fault would have vas 


ried the chance. They have taken a price for ſtanding in 
* the plaintiff's place, as to any loſſes he might ſuſtain in per- 


forming the ſeveral parts of the voyage, of which this was 


| krown and intended to be one. Therefore, we are all of opi- 
nion, that in every light, and in every view of this caſe, in 


reaſon and juſtice, and within the words, intent, and mean- 


CHAP 
0 


— 


* P. 44. 


ing, of this policy, and within the view and contemplation of 


the parties to the contract, the inſurers are liable to anſwer 
for this loſs. 33 | | | 


So alſo in a very modern caſe, the ſame principles were ad- 


| hered to, and the ſame rule of deciſion was adopted. The in- 


ſurance was upon the ſhips, the Hope and the Anne, at and 


from Dartmouth to Wat:rford, and from thence to the port, or 


ports, of diſcharge, on the coaſt of Labrador, with leave to 
touch at Newfoundland, and upon any kinds of goods and mer- 
chandizes; and alſo on the ſhips, till they ſhould be arrived at 


their port of diſcharge, and ſhould have moored at anchor 
trenty-four hours, and on the goods until the [ame ſboulil be there 


diſcharged and ſafely landed. By a clauſe in the policy, mo- 
ney advanced to the fiſhermen was inſured. The Anne ar- 


_ rived fave on the coaſt of Labrador, on the 22d of June, aud 


the Zope on the fourteenth of Fuly, 1778. From the time of 


their arrival, the crews were employed in fiſting, and had 


, 
taken out none of their cargoes, except at leiſure hours 
(partly on Sundays) ſuch things as were immediately wanted. 


Noble and 


others v. 
K ennowave 


Dougl.492+ 


On the thirteenth of Augu/t, an American privateer entered 
the harbour, and took both the veſſels, there being at that 


time nobody on board either of them. The action was brought 
to recover the value of the goods, The defence was, that 
there had been an unneceſſary delay, in unloading the cargoes, 


in conſequence of which they had been expoſed to capture, 
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CHA P. and that the underwriters ought not to be liable for what 


II. 
— 


had happened from the negligence of che inſured. The plain · 
tiffs reſted their caſe on the words of the policy, and the 


_ uſage of the trade. They called the captain of the Anne, 


who ſwore, that he had been the ſame voyage three times, 


in the three laſt years, and that they had proceeded in the ſame 


manner during each of the voyages ; that he did not think 
the plaintiffs had warehouſes ſufficient to have held the goods 


if they had been landed; and that there were no ſettlements on 


* P. 45. 


the coaſt of Labrador, but thoie belonging to the plaintiffs, 
* One of the ſailors fwore to the ſame effect. The plaintiffs then 
called one French. to prove the cuſtom of the Newfoundland 
trade. This evidence was objected to; but Lord Mansfield 
admitted it, and the witneſs ſwore, that, in the Newfoundland 
trade, it is cuſtomary to keep their goods on board ſeveral 
months, and that ſometimes they have part of their homeward 
cargo of fiſh, and part of their old cargo on board, at the ſame 
time. That the firſt object is to catch fiſh, and they unload 
nly at times when they cannot fiſh. The old cargo being 


chiefly ſalt and proviſions, it is taken out gradually for curing 


the fiſh, and for conſumption. The teſtimony of this witneſs 
was confirmed by one Newman, Neither Newman nor French 
had been at Labrador, Mr. Hunter was then called, who 
proved, that, ſome years ſince, he uſed to ſend veſſels of his 
own, and alſo chartered veſſels to Labrador, and that it was 
uſual, in chartering veſſels, to ſtipulate, that they ſhould have 


 fixty days allowed for diſcharging. That he apprehended they 


were oftentimes longer in fact, and that it was not eaſy to 


; diſcharge a cargo at Labrador, as at Newfoundland. Upon 


this evidence a verdict was found for the plaintiffs, and in the 
ſubſequent term the defendant moved to ſet it aſide, which was 
not granted, | 5 | | 5 5 
Lord Mansfield. The trade of ſiſhing on the coaſt of Necw- 
Foundland, eſpecially from the weſt of England, has been known 
and practiſed for many years. Since the treaty of Paris, a new 
trade has been opened to Labrador. 'The inſurance here 1s on 
the ſhips, and en the gebds till landed. The defendant ſays, the 
e have been guilty of an unreaſonable delay in landing. 
hat queſtion was to be tried by the Jury, and could only be - 
decided, by knowing the uſual practice of the trade. Every 
underwriter is preſumed to be acquainted with the practice of 
the trade he inſures, and, that, whether it is recently eſtabliſhed 
or not. If he does not know it, he ought to inform himſelf. 
It is no matter if the uſage has been only for a year. This 
trade has exiſted, and has been conducted in the ſame manner 
for three years, It is well known, that the fiſhery is the object 
of the voyage, and the ſame fort of fiſhing is carried on in che 


lame way at Newfoundland, I till think the evidence on that 
| Ss. ſubject 
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ſubject was properly admitted, to ſhew the nature of the cradle. CHAP. 


The point is not analogous to a common law cuſtom, @_ 

* Mr. Juſtice Buller —T think there was ſufficient eviience, 
without calling in aid the uſage of the Newfoundland trade; for 
tit appeared, on the face of the policy, that the fiſhery? was the 
purpoſe of the voyage: but I think the evidence objected to 
was Properly admitted. If it can be ſhewn, that the time 
would have been reaſonable in one-place, that is a degree of 


*P.46, 


evidence to prove, that it was ſo in another. The effect of 


ſuch evidence may be taken off, by proof of different circum- 
| ſtances, It is very true, that the cuſtom of one manor is no 
evidence of the cuſtom of another; that has been determined 
in many caſes ; but the point here is very different; it is a 


ueſtion concerning the nature of a particular branch of trade, 
| j | 


he rule was diſcharged. He : To 
Although the deciſions in all the above cauſes, notwithſtand- 


ing the vaſt variety of circumſtances that are to be found in 


them, are fo uniform in principle ; and although we find, that 


| the learned judges make a conſtant reference to the uſage of 


trade; yet in no inſtance whatever has this been ſo apparent as 
in the caſes of inſurance upon E Indid voyages, in which the 
inſurers have been held liable, not only of events which may 
poſſibly happen from the port of diſcharge, to that of delivery, 
Lo alſo for all intermediate, or country voyages, upon which 
the ſhip may be diſpatched by the order of the council of any of 
the Haft India Company's ſettlements abroad, | | 

It is not that in theſe caſes, the judges have given a greater 


latitude to the uſage of trade, than in any other; but becauſe 


from the great variety of caſes that have ariſen upon the ſub- 
je, the uſage with regard to the Ea? India voyage is more 


notorious, and better eſtabliſhed than ia thoſe, where the 


queſtion has but ſeldom occurred. The grounds and reaſons 
ol ſuch decifions ſeem to have been the terms, in which all 
che printed charter parties of the Eaſi India Company are con- 


ccived. By thoſe charter parties, liberty is given to prolong 


the ſhip's ſtay for a year; beſides which, it is very common by 


a new agreement to detain her a year longer and the longer a 


ſhip is kept, it is the more beneficial to the owners. The 
words of the policy, too, are adapted to this uſage, beiag 
without limitation of time or place, and without any reference 

to the firſt voyage d el mentioned in the charter party. 
Theſe charter parties, being printed, are matter of public no- 
toriety; and are ſo generally and univerſally known, or may 
be ſo, by any enquiry at the India Houſe, that the chance of her 


a is always one of the riſks inſured : and both the inſurexand_ 
inſured muſt be 1 to be fully apprized and ſufficiently 


conuſant of it. Indeed, the underſtan . of the F de- 
pends ſo much on the courſe * uſage of the Eat In - 


dia trade, 


OF THE CONSTRUCTION 
CHAD. that it ſeems to be contradictory to the policy to ſay, that the 
II. underwriter did not underwrite for a country voyage. 
— Al theſe principles were fully laid down by Lord Mansfield 
| in a very few years after he took upon him the adminiſtration _ 
of juſtice in this courtry; and they have been frequently* re- 
cognized, and invariably purſued in a multitude of deciſions 
upon ſuch policies fince that time. The learned chief juſtice, 
when he laid down theſe rules, as the ground of his then opi- 
nion, and as the guide of future deciſions, ſaid, he did fo, be- 
cauſe the court eſteemed this to be the moſt convenient way of 
determining the queſtion : for whoever ſhould thereafter inſure 
on an Zaſl India ſhip would know, that he inſured the contin- 
E and might take proper precautions againſt them, if 
e pleaſed, Whereas if every perſon ſhould be obliged to 
open to the inſurer all the grounds of his expectations about 
the ſhip's continuance in the Ea Indies, or coming to Eng- J 
land, it might produce great litigation and confollod To caſes 
| ariſing upon theſe policies. | Eh FFF 
Salvador v. The caſes, in which theſe principles were ſettled, were the 
Hopkins, nine cauſes tried upon the ſhip Vinchielſea, an Eoft Indiaman; 
3B ut. 7% in all of which the policies were the ſame, the parties only 
| being different; and all of which were at firſt tried with va: 
rious ſucceſs ; but the nine verdifts were ultimately uniform 
for the plaintiffs, the inſured, againſt the underwriters. 
The charter party was in the uſual printed form, and con- 
tained a clauſe, empowering the company's ſervants abroad to 
detain the ſhip a year longer, if they I than the time 
originally limited by the charter party. The inſurance was in 
theſe words, © at and from Bengal, to any ports or places what= 
| „ ſoever in the Ea Indies, China, Petſia, or elſe where, be- 
P. 48 « Q yond the Cape of Geod Hope, forwards and backwards, and 
| «< during her ſtay at each place, until her arrival at Landon, on 
money, . On the twenty-fifth of March 1762, the ſhip 
failed; on the nineteenth of September, in the ſame year, ſhe 
arrived at Bombay; and early in the Nowember following, ſhe 
left Bombay the firſt time. The ſhip arrived at Calcutta, in 
Bengal, on the fifth of March 1763; and on the twenty-eighth 
of the ſame month, the preſident and council of Bengal entered 
into a new agreement With the captain, reciting, that the char- | 
| ter party would expire on the eleventh of February, 1764, but 
di that the | > gs and council, finding it expedient to detain the | 
| ſhip in India, and being deſirous of having the time limited in 0 
the charter party privonges, Sc the indenture therefore wit- 
nefſeth, that the captain lets the ſhip to freight, for one whole 
year from the ſaid eleventh of February 1764. The ſhip ar- 
| rived at Bombay a ſecond time in July 1763: in December fol- 
4 lowing, ſhe again failed for Bengal, and arrived there early in 
| 1764: ou the nineteenth of March in that year ſhe leſt Bengal, 


— 


"OFTHE F@LICK: 
in order to proceed for Bombay, and on the twenty-firſt of that C HA P. 
eq 


month, ſubſequent to the expiration of the old charter party, II. 
the ſhip was loſt. On the third of April 1764, Mr. Hume,. 
the plaintiff in ſeveral of theſe actions, received a letter from | 
* dated the fourteenth of April 1763, incloſing a 
copy of the new agreement: which letter was publickly read 
in a coffee-houſe. The next day after the receipt of the letter, 
ſome inſurances were made by Mr. Hume. On the ſeven- 
teenth'of July 1764, other inſurances were effected by Mr. 
Hume, and all the other inſurances were made, aſter the cap- 
tain's letter of the fourteenth of April 1763, had been received 5 
and publickly read in a coffee-houſe. 8 bs 
| The court after laying down all thoſe principles above ſtated, 
reſpecting the notorious uſage of this branch of trade. enlarged _ 
upon the circumſtances * peculiarly diftinguiſhing theſe caules, 
No mention was made or queſtion aſked, at the time of 
% underwriting, when the ſhip was chartered; when ſhe ſailed 
from England; when ſhe arrived in India: whether ſhe was 
* detained a year according to the proviſo in the charter party: 
and yet her continuance in the Eaff Indies depended: upon 
6 all theſe facts. If they ought neceſſarily to be diſcloſed, the | 
% © policy was void, to the knowledge of the underwriters, at * P. 39 
[the time they took the premium. The evidence in all the 
* cauſes was very ſtrong, that her ſtaying a year longer, if 
 * known, would not have varied the premium. This ſhip 
« was inſured at the ſame premium after the prolongation of 
*: her ſtay in India was known. None of the defendants de- 

'* ſired to be off, after they knew that an account of the new 
25 A had been received in England upon the third of 

pril, 1764, which was notorious to them all before the 
intelligenge of her loſs, which came in the Oclober following. 

* So that if there had been any force in the objection, it 4 8 
* have been waved by the acquieſcen ce of the underwriters, 

_* after they were fully apprized cf the whole.“ | 

So alſo, in an action upon a policy © on the goods, ſpecie, G:egory v. 
and effects of the plaintiff, on board the ſhip on her voyage C'ittie. 
from London to Madras and China, with liberty to touch 3 . 
ſtay, and trade, at any ports or places whatſoever,” a ſimilar 24 Geo. 3. 
quę flion aroſe upon the Sewing facts. When the ſhip arrived 
at Madras, ſhe was too late to go to China that year; upon 
which ſhe was employed by the council there to go from Ma- 
drs to Bengal to fetch rice, which voyage ſhe performed once, 
and, in attempting to perform it a ſecond time, was loſt, Ihe 
jury found a verdict for the plaintiff. e 

A new trial was afterwards moved for on two grounds, one of vide ſopra 
which only is material here, 273. that theſe intermediate voyages Chapter the 
were not inſured under the policy; for that the words © to touch, e 3 
© Nay, and trade at any ports or places whatſoever” only oboe” poles 

| LY e | meant, js ſtated, 


Burr. 1 715 
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CHAP. meant, to give a licence to ſtay at ſuch places, as it ſhould be 


II. neceſſary to ſtay at in the courſe of the voyage. : 
—— Lord Mansfeld To underſtand this policy . you muſt refer 
to the courle of trade, to which it relates. What is the courſe 
of trade with the Zaſt India Company? If an India hip 


the council employs her in an intermediate voyage. It is be- 
neficial to all parties ſo to employ her; the underwriters are 


take notice of it Before che year 1780, it was uſual to inſure 
| both the outward and home ward · bound voyage in one policy, 
P. 50 * and then the words“ backwards and forward's* were vo var 
but fince that time, they have ſeparated the inſurance, and in- 
ſure the outward voyage in a dittin policy. The policy in 
queſtion differs from others; becaute it contains a permiſſion 
to trade as well as to roucl. and -flay, at any ports or places, 
which is not uſual in policies of this nature ; for in general 
they only permit them to 7ouch and ſlay, which words can only 
be intended to give a permffion ſo to do, if neceſſity oblige 


they ſeem to include the intermediate voyage. It would nar- 
row the con ſtruction very much, indeed, to ſay, that the policy 
relates to thoſe places only, at which they ſhall ſtop in the 
voyage. The words made uſe of certainly take in the inter- 


mediate voyage; and the uſage of trade confirm this conſtruc- 


of the jury was held to be right. 
Farquarſon S0 7 in an action on a policy of inſurance upon the ſhip 
hunter, Blandford, © at and from London to Madras and Bengal, be- 


eos 8. « gal, with liberty to touch and ſtay at any port or e in 


at Madras, where her cargo was unloaded, by order of the 
prefidency ; ſhe was then ſent for rice to /7/agipatnam, and by 
an entry in the council book, her voyage to Bengal is ſaid to be 
poſtponed, That part of her outward-bound cargo, which 


and afterwards the Blandford was ſent to Bengal in ballaſt, and 
was taken in the paflage; for which Joſs this action was 
brought. At the trial, Lord Mansfeld thought the words in 
the policy would not admit of ſuch a latitude of conſtruction, 
as to take in the intermediate voyage, the words being much 


plainüff was nonſuited. | 
However, in the following term, when a motion was made 
to ſet afide the nonſuit, his Lordſhip faid, * This is a policy on 
—_ * the ſhip: it is an India voyage: and the uſage as to the 


come to Madras too late in the ſeaſon to proceed to China, 


perfectly well ar uainted with this uſage, and are bound to 


them ; but to ouch, //ay and trade are words ſo large, that 


tion The confequence of this opinion was, that the verdict 


;.R. li- „ ęinning the riſk upon the ſaid ſhip, Se. at London, and fo to 
ry 25% „ continue till the arrival of the ſaid ſhip at Madras and Ben- 


«© this voyage: the facts were theſe. The Blandford arrived 


was, intended for Bengal, was ſent thither in the Lord Mulgrave, 


narrower than thoſe in Gregory v. Chriſtie : upon which the 


„ inter 


- 
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ſhall moſt aſſuredly prevail. 


ſcribed in theſe words: © at and from Port L Orient to Pondi- Lavabre 


was this claufe, © and it ſhall be la 
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<« intermediate voyages is notorious to both parties; and the HAP. 

contract refers to it. The inſurance here is from London to II. 

Madras and Bengal. What is the uſage of the trade? That yn w 

« when the ſhips arrive at Madras, the council may fend them «P. 5 

„ elſewhere.*:—The other judges concurred ; and the rule for 

ſetting aſide the nonſuit was made abſolute. | 5 
From theſe caſes it is evident, that in the conſtruction of 

Eaſt India policies, whether the words be large and compre- 

henſive, as in Selvador v. Hopkins, and Gregory v Chre/tie ; 

or reſtrained and limited as in the laſt caſe, Je uſage of trade 

ſhall always be confidered, and the intermediate or country 

voyages held to be inſured. At the ſame time, though the ge- 

neral rule be ſo, the parties contracting may, by their own. 

agreement, prevent ſuch a latitude of conſtruction; and fo 

Lord Mansfield ſaid in Salvador v. Hopkins, In order to do 

this, it is not neceſſary that expreſs words of exclufion ſhould 

be inſerted in the policy ; but if, from the terms uſed, the 

court can collect that ſuch was the intention of the parties, 

that conſtruction, which is moſt agreeable to their intention, 


Thus, in an action upon a policy, the voyage inſured was de- Wile. = 


* cherry, Madras, and China, and at and from thence back to Walter. 
the ſhip's port or por's of diſcharge in France with liberty to Douglas 27 
touch, in theoutward or homeward Found voyage, at the iſles 
of France and Bourbon, and at all or any other place or places 
„ what or whereſoever.“ In a ſubſequent part of the policy, there 
whal for the ſaid ſhip in this voy- 
* age, to proceed and ſail to, and touch and flay at any ports or 
places whatſoever, as well on this ſide, as on the cther fide of 
the Cape of Good Hope, without being deemed a deviation.“ 
The ſhip arrived at Pondicherry, and after remaining there 
one month, ſhe ſailed for Bengel, inſtead of going to China: 
having wintercd at Bengal, and received confiderable repairs, 
ſhe returned to Pondicherry; and having taken in a homeward- 
bound cargo, proceeded in her voyage back to L*Orient, but 
was taken by the Mentor privateer. The queſtion in that 
caſe, as far as it is material to us in this part of our work, was 
whether the voyage to Bengal was inſured within the conſtruc- 
tion of this policy. The reporter of this caſe ſays, it was in-. 
ſiſted, in the opening for the plaintiffs, that, under the general j,,. 
liberty given by the policy, of touching at all places whatſo- P. 32 
ever, the veſſel might go to Bengal. which, by the operation | 


Doug- 


of thoſe words, was as much par of the voyage, as if it had 


been expreſsly named. — Lord Mansfield, however, having in 


timated a clear opinion, that the general words were, by the 


expreſſions of © in the outward or homeward bound v,yage,” and 
« 


in this voyage,“ qualified and reſtrained ſo as to mean all 
| | BD | | places 


| OF THE CONSTRUCTION 
CHAP, places whatſoever in the uſual courſe of the voyage to and 
II. from the places mentioned in the policy,” this ground was imme» 
kn ately abandoned, and never farther mentioned by the counſel 
tor the plaiutiffs in the progreſs uf theſe cauſes. | 
But although the judges have been thus liberal in their con- 
ſtructions of this contract, and have gone as far as poſſible to 
effectuate the intention of the parties; yet they have never ex- 
tended thoſe equitable principles to ſuch a length as to ſay, that 
v.hen a man has inſured one ſpecies of property, he ſhall re 
cover damage, which he has ſuffered by Ne oſs of a deſcription 
of property, different from that named in the policy. Thus a 
man, who has inſured a cargo of goods, cannot recover under 
ſuch a policy, the freight, which he has paid for the carriage of 
that 7 z nor ſhall it be permitted to an owner of a ſhip 
who inſures the hib merely, to demand ſatisfaction for the loſs 
= of merchandize laden thereon, or to aſk from the inſurers ex- 
Se Pots3 7raordinary wages paid tothe ſeamen, or the value of proviſions 
| conſumed, by reaſon of the detention of the hig at any port 
longer than was expected, | | 5 
Such attempts have, indeed, been made, but they have al- 
ways been reliſted : for to admit of ſuch demands would 
Introduce an infinite variety of ſrauds, and would be repugnant 
; to the moſt ſettled maxims of inſurance law, and to the con- 
Molloy b. fant practice and uſage of trade. In Malloy it is ſaid, that if 
2.6 J. . 3 a merchant infure a ſhip generally, and the ſhip then happen 
to be laden, and if it afterwards miſcarry, the infer ſhall not 
1 de arſwer tor the goods, but only for the ſhip. This poſition 
Kat is. Rands uncontradicted by any foreign writer ancient or modern, 
and is ſupported by ſeveral deciſions of the firſt authority in 
| this country, Fo | | 
P. 53 In an infurance wpon the ſhip Tartar at and from London to 
© Newcaſtle, and DMayjiilles, and at and from Marſci/les to her 
diſcharging port or ports in the Wej Indies (Jamaica excepted), 
Fi-tcher the facts were, that the {hip being diſtreſſed bore away tor 
ee Minorca, and put into Fort Malin, where the captain obtain 
. 7 leave from the vice admiralty court, to have his ſhip ſurveyed, 
Faft.1509, in confequence of which, the was long detained; and the 
before i nd action was brought to recover the extraordinary wages, and 
Ninnsfield at the proviſions expended during the detention for theſe repairs. 
Guildhall. Lord Mansfield was of opinion, that ſuch articles as ſailors 
| wages and provifions expended, while a ſhip is detained to 
reſit, can never be allowed as a charge againſt the inſurer 
on the fhip; and a verdit was accor ingly given for the 
defendant. 2 | | ED 
Pailtiev, In another cauſe, aſter a trial at Guildhall, a ſpecial caſe was 
Kees reſerved for the opinion of the court, ſtating, that this was an 
F.%. Hil. action upon a policy of inſurance on goods at and from Mevis to 


TE -* Brifldd. The ſhip failed from Nevis; but, before her arrival 
Es | RE 


8. s 


* _& 
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at Briſtol, ſhe was captured and taken into Mzrlaix, and there C HAP. 
condemned. An appeal was lodged in the parliament of Paris, II. 


where the ſentence was reverſed, and the ſhip and cargo were 
decreed to be reſtored. Before the ſentence of reſtitution, the 
ſhip and cargo had been fold ; but the money was paid, the 


charges of proſecuting the appeal being deducted. The defen- 


dants have paid all the charges of the ſuit, and the falvage, 


except the ſum now in demand, which was paid by the plain- 


tiffs, as owners of the goods to the owner of the ſhip for 
freight pro rata itineris: and for which frezght this action is 


brought on the homey on goods. bs SR 
| Ty time taken to deliberate, Lord Mansfield delivered the 


- unanimous opinion of the court for the defendants : the tem 


now in litigation, his lordſhip ſaid, is that which was paid for 


freight, by the owner of the cargo to the proprietor of the 
| ſhip pro rat itineris. The queſtion is, whether he can charge 


thay poder ered for it. As between the owners of theſhip 


and Cargo, in caſe of a total loſs, no freight is due: but as 


between them no loſs is total, where part of the property is 
ſaved, and the owner takes it to his own uſe. In this caſe, the 


value of the goods was reſtored in money, which is the ſame 
as the goods; and therefore freight was certainly due pro rata 
itineris. But as between the owners of the goods, and the 
underwriters upon the cargo, the latter havs nothing to do 


with the freight. The owner of the ſhip has a lien for his 


freight; but in a total loſs, literally ſo called, no freight is 
due. In caſe of a loſs, total in its nature, with falvage, the 


owner may either take the part ſaved, or abandon : but in 
neither caſe, can he throw the freight upon the underwriters; 


CE, < „od | 


P. 54 


becauſe they have not engaged to indemnify him againſt it. Eden v 
This alſo was an action upon a policy of inſurance, which was Poole, Sit - 


facts appeared in evidence: that the ſhip met with bad weather, 
and was in great diſtreſs : that the crew threatened to take the 
command from the captain, unleſs he would make for the firſt 
port: that he then went to Ferro/ to repair his ſhip, and by the 
time the repairs were finiſhed, the crew forſook her: that he 
then got another crew, and at the moment he was going to ſail, 
the Spaniſh governor ſtopped him: that after a detention of 35 
days, ſhe was diſcharged, and then arrived at Dominique. This 
action was brought for the expence incurred by wages, provi- 


ſions, &c. during the demurrage at Ferrol. On the part of 


the inſurer it was contended, and ſo held by Mr, Juſtice Buller, 


who preſided upon that trial, that the freight, and not the ſhip, 


is liable for this loſs, and that the charge of demurrave c uid 
not be allowed upon this policy. The plaintiff was nonſuited. 


Agreea- 


ting after 


on the /hip and giods ſrom Oftend to Dominique. The following 1, 


il, 1785. 


OF THE CONSTRUCTION 


C H-A p. Agreeably to the above doctrine, there is a very modern de- 


II. cifionof the whole court of King's Bench. That alſo was an 

action on a policy of inſurance, on the ſhip Dumfries, at and 
Robertſonv · from London to Africa during her ftay and trade there, and at 
Ewer, B. R- and from thence to her port or ports of diſcharge in the Br:ti/h 
Hill. 26 Jt India iſlands, to recover a partial loſs. The facts were, 
Geo. 3. that this ſhip, in the courſe of the laſt war, after performing 


Term Re- 


| ports, p. her rage to Africa, in coming from thence laden with ſlaves, 
Indies, touched at Barbadoes in December 178 1, for 


137. to the 
| the purpoſe of watering, at which iſland an embargo was laid 

on all ſhips, by order of Lord Hood, the br in-chief 
1 upon that ſtation; and the veſſel was detained a conſiderable 
P. 55 *time. The captain applied for leave to depart ; but was re- 


fuſed : whereupon he e 5g to ſail away privatcly in the 


night, but was purſued by the Salamander 1loop of war, and 
alt 


er a ſlight engagement, he was brought back, the Dumfries 


not having ſuſtained any damage, for which the underwriters 
could be charged, on account of a clauſe, exempting them from 
partial loſſes, not amounting to 3 per cent. Lord Hood, in 
_ conſequence of this breach of embargo, upon her return took 
almoſt all the men out of the Dumfries, diſperſed ſome of the 
crew among the ſhips of war, the captain and the reſt of the 
crew were confined ; and the ſhip was detained at Barbadbes, 
till the April 1 This detention however was not 
proved to have ariſen ſolely from the embargo, as it appeared, 
that for ſome part of the time, the ſmall-pox prevailed among 
the ſlaves, and that the embargo was frequently taken off and 
renewed between December and April. The action was brought 
to recover from the inſurer «pon the ſhip the additional wapes 
paid to the ſeamen, and the charges for provꝛſions, during Jos 
detention. „„ 3 | | | 
Mr. Juſtice Buller was of opinion, at the trial, that the 
only damages proved, being items for ſeamens wages, provi- 
fions, and demurrage, during the detention, could not be reco- 


vered under this policy on the ſhip only, To make the under- 
writer liable, there muſt be a loſs of the ſhip, for the policy is 
on the body of the ſhip only; and if ſhe arrive fate at her 


port of delivery, be the voyage ever ſo long, you cannot reco- 


ver under ſuch a policy: if, indeed, ſhe be in ſuch a ſtate as to 
pou her from completing her voyage, it is certainly a loſs. 
he plaintiff was nonſuited, , | 


In the following term a motion was made to ſet aſide the 


nonſuit, which, after argument, was refuſed by the. whole 
court to be done, and upon that occaſion Lord Mansfield ſaid : 


There is no authority to ſhew, that on this policy, the inſured © 


can recover for ſuch a loſs ; but it is contrary to the conſtant 


practice. On a policy on a ip, ſailors wages or proviſions 
are never allowed in ſettling the damages. The inſurance 


On 


o THE P@LICY:.*: 
on the body of the ſhip, tackle, and furniture; not on the wyage 
or crew. In this caſe it is admitted, that there was no damage 
done to the ſhip, tackle, or furniture; and therefore I think 
the direction was right, and that the plaintiff ought not to 
recover. VVV 

Mr. Juſtice Buller.—I take it to be perfectly well ſettled, 
that you are not to recover on a policy on the body of the thip 


CHAP. 


P. 56 


for ſeamens wages or proviſions; theſe are not the ſubject of the 
inſurance. The caſe put at the bar proves the rule. For 


equence of any injury 


if the ſhip had been detained in con 


which ſhe had received in a ſtorm, though the underwriter 


muft have made 285 that damage, yet you could not have 
come upon him fo 

the time ſhe was ſo repairing. Here the ſhip itfelf is ſafe; and 
the court only look to the thing itſelf, which is the ſubject of 
inſurance; and the wages and proviſions are no part of the 


thing inſured, 


r the amount of wages or proviſions, turing 7: 


It is alſo neceſſary, in order to intitle the inſured to recover, 


that the loſs, which has happened, be a direct and immediate 
conſequence of the peril —— and not a remote one. This 
doctrine was laid down in a caſe before Lord Mansfeld, and the 
deciſion of the jury was agreeable to the principle ſtated by the 
Chief Juſtice. | „ gs Do 

It was an action on a policy of aſſurance “ at and from 
% Briftol to the coaſt of Africa, during her ſtay and trade there, 
and from thence to her port or ports of diſcharge in the YN 
Indies. There was a memorandum on the policy, that 


Jones v. 
Schmoll. 
Guildh. Tr. 
Vac. 1785, 
iTermRep. 


* the aſſurers are not to pay any loſs that may happen in boats p. 13% Note 


© during the voyage (mortality by natural death excepted) 
and not to pay for mortality by mutiny, unleſs the fame 


(a) 


«* amount to 1ol. per cent to be computed on the firſt coft of 


* the ſhip, outfit, and cargo, valuing vt ng ſo loſt at 351. 
“per head.” The demand upon the policy was the loſs of a 
great many ſlaves by mutiny. The evidence of tne captain 
was, that he had ſhipped 225 prime ſlaves on board? that on 
the third of May, before he filed from the coaſt of 4frica, an 
inſurrection was attempted ; that the woman ſeized him on the 
quarter deck, and endeavoured to throw him overboard, but he 
was reſcued by the crew ; that the woman and ſome men threw 
themſelves down the hatchway, aud were much bruiſed, That 


he ſent the ringleader on ſhore, and twelve men and a woman 


* afterwards died of thoſe bruiſes, and trom abſtinence : that on 
the 22d of May there was a general inſurrection, the crew 
were forced to fire upon the flaves, and attack them with 


p. 57 


weapons, it being a caſe of imminent neceſſity. Several ſlaves 
took to the ſhip's ſides, and hung down in the water by the 


chains, and ropes, ſome for about a quarter of an hour, three 


ken 


were, killed by firing, and three were drowned, the reſt were ta- 


II. 
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CHAP. ken in, but they were too far gone to be recovered ; many of 


them were deſperately bruiſed, many died in conſequence of 


— de wounds they had received from the firing during the muti- 


ny, ſome from ſwallowing ſalt water, ſome from chagrin at 
their diſappointment, and from abſtinence; ſeveral of fluxes and 
fevers; in all to the amount of 55. The underwriter had paid 
at the rate of 15 per cent for 19, who were either killed during 


the mutiny, or had afterwards died of their wounds. Another 


conſequential damage was ſtated, that che mutiny had leſſened 
the remaining ſlaves in the eſtimation of the planters, and re- 


duced their price. 


« P. 58 


Lord Mansfield ſaid, as to the latter loſs, J think the under- 


writer is not anſwerable for the loſs ef the market, or the 


price of it : that is a remote conſequence, and not within any 
peril inſured againſt by the policy. | 4 | 

The queſtion for the jury will be, whether any of thoſe who 
died by any other means, except by being fired upon, or in 
conſequence of the wounds and bruiſes which they received 
during the ſtruggle, are within the meaning of the policy 
which inſures againſt damage by mutiny. The policy is in, 
the common form, and if it were not for the memorandum, I 
ſhould ſay, the caſe was not within the inſtrument, But as 
it now ſtands, it is very clear, that thoſe who were killed by 
the firing, or died in conſequence of their wounds, are within 


the policy; the other complicated caſes muſt be left to the 
jury, The firſt claſs, ſuch as were killed in the fray, cer- 


tainly come within the meaning of the policy ; and the ſecond 
claſs alſo, thoſe who died of the dann they received. 


The third claſs are, I think, as clearly not within it, ſuch as 
being baffled in their attempts, in deſpair choſe a mode of 
death. by faſting, or died through deſpondency : that is not 
* mortality by mutiny, but the reverſe, for it is by Failure of 


mutiny, The great claſs are ſuch as received ſome hurt by 
the mutiny, but not mortal, and died afterwards of other 


cauſes, as thoſe who ſwallowed water, jumped overboard, Sc. 


This is the great point, | . 
The jury found, that all who were killed in the mutiny, or 


died of their wounds, were to be paid for. That all thoſe 


who died of their bruiſes, which they received in the mutiny, 
though accompanied with other cauſes, were to be paid for. 
That all who had ſwallowed ſalt water, and died in conſe- 
quence thereof, or who leaped into the ſea, and hung npon 
the ſides of the ſhip, without being otherwiſe bruiſed, or who 
cied of chagrin, were not to be paid for, : 4 | 

In the conſtruction of policies of inſurance for time, which, 
are very frequent, the ſame liberality, equity, and good ſence 
have alwaysprevailed, as in all other inſurances : and the courts 


| - have 


. 
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have gone as far as poſſible, to decide according to the 14» 
tention of the parties. 8 1 1 5 

In an action on a policy of inſurance on the ſhip Mary, a 
letter of marque, the words of the policy were, © at and from 
Liverpool to Antigua, with liberty to cruiſe fox weeks, and 
« to return to {reland, or Falmouth, or Milfird, with any prize 
„or prizes.” This ſhip having been taken, this action was 
brought, and came on to be tried before Baron Hothiam, a 
Lincaſter, when a verdict was found for the plaintiffs. F 
Upon a motion for a new trial, the material parts of the 


CHAP. 
. 
Syers and 
Others 

v. Bridge. 
Dougl. 309 


evidence were, that the policy was made on the gth of Felru- 


ary, 1779, and there was no time fixed in it for the com- 
mencement, or the duration of the voyage. The captain of 
tie ſhip, being called on the part of the plaintiffs, ſwore that 
he in fact, ſailed from Liver pool on the 28th of February: he 
was five days before he cicared the land; and he proceeded 
on his direct voyage till the 14th of arch, chating, how- 
ever, at different times, from the 7th to the 14th, at which 
ume he began his cruiſe, giving notice thereof to the crew, 
and ordering a minute of it to be entered in the log book, 
which was done. From the 14th of March, he continucd 
cruiſing about the ſame latitude till the 15th or 18th of April; 
* when he diſcontinued the cruiſe, -of which he alſo gave notice, 
intending to go to the Burlings, off Liſbon, in the courſe of his 
voyage. On the 23d he renewed the cruiſe, of which he gave 
notice, as before, and ordered a minute, to that purpoſe, to be en- 
tered in the log-book. From that time he continued cruifing till 
the 28th of April, when he was taken by an American privateer. 
Many witneſſes were examined, ſome of whom thought, that the 
liberty of cruifing, given by the policy, meant fix ſucceſſive 
weeks; others conceived, that if the ſeparate times of cruiſing, 
when added together, ſhould not exceed the ſpace of fix weeks, 


* P. 59 


- 


the terms of the inſurance would be complied with; but none 


ol them could prove any uſage, as none of the witneſſes ever 


knew a caſe exactly circumſtanced like the preſent. 


. 


Lord Aſansffeld.— This was merely a queſtion of conſtrue- 


tion, on the ſace of the policy, and unleſs an uſage could have 


been ſhewn in favour of this deſultory cruiſing, calling wit- 


neſſes to ſupport it, was calling them to ſwear to mere opi- 
nion. None of thoſe produced knew of any inſtance; and 
therefore, their evidence ought not to have been received. Vet, 
I dare hy, their teſtimony had great weight with the jury. 
The meaning of words depends upon the ſubjet. The in- 
ſtructions were not read, but they ſhew the meaning very 
clearly, for they run thus : “ To cruiſe ſix weeks, and he 
* proceed to Antigua,” There can be no general rule. Here 


the ſubject matter, in my opinion, is deciſive to ſhew, that 


tze fix weeks meant one I 88 period of time, A cruiſe 


OF LOSSES BY PERILS 


CHA P.iz a well known expreſſion for a conneged portion of time. 


III. There are frequently articles for a month's cruiſe, a fix week's 
— - ccruiſe Es. Buch a liberty, as in this caſe, to a letter of 
| marque, is an excuſe for a deviation. But what is contended 
for by the plaintiffs is impoſſible in practice. Suppoſe the ſhip 
returns £7rely back, cyuiſing for the ſpace of a week. She 


may then perhaps take three weeks to return to where ſhe 


had been. Can ſhe then renew the cruiſe, return again, 


and ſo repeatedly ? The voyage, in that way, might laſt for 


years But the true meaning is,“ I will excuſe a deviation 
for fix weeks.” The inſtructions, although it happens they 


were not read, ſtrike me much. Another argument: Six 


weeks is a continuation, a congregate denomination of time. 
If they had meant ſeparate days, they would have ſaid forty- 
two days. The rule for a new trial was made abſolute. 
Having ſaid thus much of conſtruction in general, by which 
It appears, that the material rules to be adhered to, are the 


* P. Go 


intention of the parties entering into the contract, and the 


uſag 


ge of trade; it will be proper to conſider more particularly, 


what ſhall be conſtrued a loſs within the meaning of the po- 


licy. This mode of treating the ſubject naturally leads us to 
conſider loſſes by perils of the ſea; loſſes by capture, and by 
detention of princes or people; and loſſes by the barratry of 
the maſters or mariners; which are the great diviſions of pe- 
rils inſured, and which will furmſh materials for the three fol. 
wing chapters. 5 


„ P. ũ1 CHAPTER THE THI R D. 


Of Loſſes by Perils of che Sea. 


| [ H E ſubject matter of this chapter may be reduced to a 

very ſmall compaſs; as very few queſtions have ever been agi- 

tated in the Zngl:/h courts of law, upon this point. It may, in 

eneral, be ſaid, that every thing which happens to a ſhip, in 

the courſe of her voyage, by the immediate at of God, with- 

| out the intervention of human agency, is a peril of the fea, 

K ae Thus, in an inſurance againſt perils of the ſea, every accident 
323. Roccut. f ; . 

Nor. 64, happening by the violence of wind or waves, by thunder and 

lightning; by driving againſt rocks, by the ſtranding of the ſhip, 

1 Magens. or by any other violence which human prudence could not 

52 7G foreſee, nor human ſtrength reſiſt, may be conſidered as a loſs 

within the meaning of ſuch a policy : and the inſurer muſt an- 

ſwer for all damages ſuſtained, in . of ſuch accident. 


In caſes where the lols is not total,, but only partial, ariſing from 


a leak 
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2 leak, from the ſtranding of the ſhip, or from the loſs af her © HA Pp 


maſts, cables, or rigging, the inſurers upon the cargo are lzable 

10 reſtore the value of all the damaged goods, and the under- 
writer upon the ſhip is alſo anſwerable for all the injury which 
ine has ſuftained. | | | N e 

In charter parties, if the veſſel ſrejghted was robbed or ta- 2 Roll. Adr. 

ken by pirates, that was held to be a loſs within the meaning 248. fl. iv. 
of the words perils of the ſea.” It is allo ſaid, that the ſame Combe; - = 
rule of conſtruction prevails as to policies of aſſurance. That bach. 56. 
poſſibly might, and would be the. true conſtruction upon thoſe | f 
words: but as it is now the univerſal cuſtom to inſure againſt \ 
the attacks of pirates, by expreſs words inſerted in the policy, 1 
that queſtion can now hardly ariſe, 8 . | 
Although the courts in this cale, as in all others, will endea- 

vour to give effect to this ſpecies of contract, by a liberal and 
* equitable conſtruction ; yet they will be cautious not to extend « P 62 


III. : 


the principle ſo ſar, as to ſay, that the acts of the parties ſhall 


be made to operate beyond their intention; and therefore they 

will attend to the words of the contract, and tee that the loſs, 

which has proved to have happened, is really one of thoſe 1iſks 

againſt which the underwriter has infured. _ 1 4 
An action was brought upon a policy of inſurance for the Gresſon v. 

value of certain ſlaves, inſured by that policy. The declara- Gilbert, Be 

tion ſtated, © that by perils of the ſea, contrary winds, currents, K. Ealler. 

and other misfortunes, the voyage was ſo much retarde!, that © Geo 3. j 
a ſufficient quantity of water did not remain {or the ſuppori [ 


of the ſlaves, and other people on board, ard that certain of k 


* the ſlaves mentioned in the declaration, periſhed for want of q 
« water.” The fats, appearing in evidence, were, that the ſhip, 


being bound ſrom Guinea to Jamaica, had miſſed the iſland, q 


and the crew were reduced. to great diſtreſs ſor want of water: 
that the captain conſulted with the crew, and it was unani- 
mouſly agreed upon, that ſome of the flaves ſhould be thrown 
wee, in order to preſerve the reft : that at the time this 
reſolution was formed, there remained but one day's full allows 


| ance of water, at two quarts per man. 'The jury, upon this 
evidence, found a verdict tor the plaintiff, with damages at 30“. 
a head for every ſlave thrown overboard. 


A motion wes afterwards made for a new trial, upon the 
ground, that this was not a loſs by perils of the Jra, > 


T Lord Mansfield, This is a very uncommon caſe, and de- 


ſerves a further conſideration, There is great weight in the 
objection, that the loſs is ſtated, by the declaration, to have 


ariſen from the perils of the ſea, and that the currents, Cs. 


bad made the ſhip foul and leaty. Now does it appear by 
evidence, that the ſhip was foul and leaky ? On the contrary, 
the loſs happened by miſtaking Jamaica for another place. 
Beſides, a fat has been mentioned by the counſel of 2 2. 

| | | 2 8 one 
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1 CHAP, ſome overboard aſter the rain fell, a fact, which is not agreed 

III. on by both fides, though a very material one. | 
——ů Mr. Juſtice Buller. — The declaration dees not, in any part 
* P. 63 of it, ſtate the loſs, which has been the occaſion of this demand; 
 __- * and it would be very miſchievous, if we were to overturn this 
objection. Suppoſe, for a moment, that the underwriters, in 
ſome caſes, are liable for the miſtake of the captain, yet, if 
they are not liable in others, the nature of the loſs muſt be 


ſtated in the declaration, that the defendant may have an op- 


portunity of moving in arreſt of judgment, if it be rot ſufficiently 
alledged. But it would be impoſſible for the defendant in this 
caſe to move in arreft of judgment; for the facts of the caſe, 
as proved, are different from thoſe ſtated in the declaration, 
The point of law in arreſt of judgment can only be argued 
from the facts ſtated on record; and the declaration in this cafe 
. | ſtates the loſs of the plaintiff to have happened by perils of 
the ſea. The rule for a new trial was made abſolute, on pay- 


| ment of cos. | | 
| If a ſhip has been miſſing and no intelligence received of 


her within a reaſonable time after ſhe failed, it ſhall be preſumed 1 


that ſhe has fhunde red at fea, 85 
Greenv. The ſhip Charming Feregy was inſured in 1739, from North 
Drown. 2 Carolina to London, wich a warranty againft Captures and 
Stra. 1199. ſeizures, and in an action the loſs was laid in the declaration 
to be by ſinking at ſea. All the evidence given was, that ſhe 
ſailed out of port on her intended voyage, and has never fince 
been heard of. Several witneſſes proved, that, in ſuch a cafe 
the preſumption is, that ſhe periſhed at ſea, all other forts of 
lofles being generally heard of. It was infiſted for the defen- 
dant, that as captures and Teizures were excepted, it lay upon 
the plaintif to prove, that the loſs happened in the particular 
manner declared on. But Lord Chief Juſtice Lee faid,. it 
would be unreaſonable to expect certain evidence of ſuch a loſs 
where every body on board is preſumed to be drowned : and 
all that can be required is the beſt proof the nature of the 
caſe admits of, which the plaintiff has given. He therefore, 
left it to the jury, who found according to the plaintiff's 
declaration, | | | 
Newbyv, The lame doctrine was held in a more modern caſe before 
j Read, Sit- Lord Mans. It was an action of covenant on a deed, in the 
tings after * nature of a policy of inſurance, by which the deſerdants were 


Michael- hound to infure againſt any loſs happening before the zoth of 


ma, 3 Gece ember, 762, free from average. The ſhip ſailed from 
* P. G4 Newcaſite to Copenhagen, which is uſually about ten days 
voyage, She was ſoon aſter taken by a French privateer 
but ranſomed; and ſhe then proceeded on her voyage to Copen- 
hagen, (as was proved by the ranſomers) in a bad condition. 


She was never heard of afterwards, though all due pence 
| | | | ha 
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had been uſed; and ſeveral ſhips, which ſailed after her, ware HAP 
proved to have arrived tate at Copenhagen. £2 
Lord Mansfield told the jury, that this evidence was a ſuf Co 
ficient ground to pieſume that ſhe periſhed at ſea, unleſs _ 
the contrary appeared, The jury accordingly found for the 
plaintiffs, _ 1 or . | 
I have not been able to find any regulation in the law of 
England, or the uſage of merchants, fixing a limited time, 
within which the afſured may demand payment for his loſs, in 
caſe no accounts arrive of the ſhip, upon which inſurance is 
made. Indeed, from the nature of the thing, what ſhall be 
a reaſonable time, in ſuch caſes, muſt always depend upon a 
variety of obvious Circumſtances. I underſtand, however, a 
Practice has prevailed among inſurers, which ſeems reaſonable 
enough, that a ſhip ſhall not be deemed loſt, if not heard of in fix 
months after her departure, (or after the time of the laſt in- 
telligence from her) for any part of Europe; and in twelve 
months, if for a greater diſtance. The only objection to ſuch 
a practice is, that the latter period does not ſeem ſufficient in 
India voyages. However, that is a matter for the inſurer's 
conſideration; ard even if he ſhould pay the money under a Salk. 22. 
miſtake, ſuppoſing the ſhip loſt, when it really is not, he 
| might, as we ſhall ſee hereafter, if the inſured were unwilling to. poſt 
refund, recover it back, in an action for money had and re- Ae wy 
ceived to his uſe, | | | | LE 
In Spain and France, this matter, however, is not left to uncer- 
tainty; but the time, within which ſuch Joes may be demanded, 
1s fixed and aſcertained by expreſs regulations. By the ordi- 2.Magens33 
nances of the former, if any ſhip inſured on going to, or com- 
ing from the Indies, is not heard of in a year and a half after 
her departure from the port where ſhe loaded, it is declared * P. 65 
that ſhe is, and ſhall be deemed loſt : by thoſe of the latter 
it is ſaid, that if the inſured receive no news of his ſhip, _ 
he may, at the expiration of a year for common voyages, 2 Magens 
reckoning from the Gay of the departure, and after two years 177 _ 
tor thoſe at a greater diſtance, make his ceſſion to the underwri- T e 55 
ters, and demand payment, without being obliged to produce any . 31. ad. 58. 
. certificate. of dhe loſs, & | 


"CHAPTER rus FOURTH. .x,v 


Of Loſſes by Capture and Detention of Princes. 8 


&; APTURE, as applied to the ſubject of marine inſu- 
rances, may be ſaid to be a taking of the ſhips or goods 
belonging i” the ſubjefis of one country, by thoſe of another, 
= e | G 3 B 
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CHAP. whenin a ſtate of public war. What ſhall be conſidered as a2 


IV. capture, fo as to render an inſurer liable under a policy, 


k_— — ing againſt captures, has now become a queſtion of 


| very little difficulty. | : | 

2 Burr. 604. The law upon this ſubject is perfectly ſettled in England, 
iſt Point in between the infurer and the zen; and it is this, that the 
wh bas Wi® ſkip is to be conſidered as loſt by the capture, though ſhe be 


thers, . 
never condemned at all, nor carried into any port or fleet 


of the enemy: and the inſurer muſt pay the value. If, after 
a condemnation, the owner recover or retake her, the inſurer 
can be in no other condition, than if ſhe had been retaken or 


recovered before cendemnation. The inſurer runs the riſk. 


of the inſured, and undertakes to indemnify; he muſt therefore 


bear the /o/5, actually fuſtained, and can be liable to no more. 


So that if, after condemnation, the owner recovers the ſhip in 


her complete condition, but has paid ſalvage, or been at ny 
expence in getting her back, the inſurer muſt pay the loſs 10 


actually ſuſtained. No capture by the enemy can be ſo 
total a loſs, as to leave no poſſibility of recovery. If the 


Bur. 696 : . x4 : 
FT. 2: owned himſe l, ſhould retake at any time, he will be entitled; 


20. Geo. 2. and by a late act of parliament, if an Engliſb ſhip retake 
c. 34 . 24. the veſſel captured, either before or after condemnation, the 
| owner is entitled to reſtitution upon flated ſalvage, This 
chance does not, however, ſuſpend the demand for a total loſs 


5 upon the infurer : but juſtice is done, by putting him in the 


place of the inſured, in caſe of a recapture. 
P. 67 | | 
writers, were ſettled by Lord Mansfield, and the whole court 
h of King's Bench, in Go/s againſt Withers, (which will be cited 
Rocci Se- at length when we came to treat of abandonment) and which 
lefta rel» have never ſince been diſputed. It has likewiſe been held, that 
3 where a capture has been made, whether it be legal or not, 
2 Burr, 082, the inſurers are liable for the charges of a compromiſe made, 
It is true, the only caſe I hive been able to find to this point 
is a , prius note; but when we conſider the high authority 
from which this doctrine is taken, and that the thing in itſelf is 
not at all repugnant to the general principles of the law of in- 

ſurance, it certainly has a claim to our attention. | 
| It vas an action on a policy of inſurance on a Dutch ſhip 
Race, called the 25%, and its cargo, at and from Saint Euflatius to 
1 Black. 31 f. I niſberdam, warranted a Dutch ſhip, and the goods Dutch 
property, and not laden in any French port in the Meſi Indies. 
The cargo was worth 12,0004, and was inſured at a premium 
ot fifteen guineas per cent. Which was advanced to this high 
rate, on account of the number of captures made by the 
HAngliſh, of neutral veſſels, on ſuſpicion of illicit trade, and 


the detention of thoſe veſſels, by the procced ings un, 
2 0 


»Theſe principles, which are agreeable to the ideas of foreign 


bond fide, to prevent the ſhip from being condemned as prize. 


c 
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of admiralty. The defondunt underwrote 8 21. of the plain - H A P. 


tiff's, for a premium of 121. 18s. 3d, In May, 1758, the 
ſhip was at Saint Euftatius, taking in her cargo, which con- 
fſiſted of ſugar and indigo, and other French commodites, 

| which were put on board her, partly out of barks from tea, 
partly from the ſhore: of the iſland. On the 1 8th of June, 


1758, ſhe failed on her voyage; on the 27th the was taken by 


an Engliſb privateer, and carried into Poriſinouthi, On the iſt 
of Augull, the ſailors were examined upon the ſtanding inter- 
rogatories, preſcribed by the ſtatute 29 Geo. 2. c. 34. and 


the captain entered his claim in the Admiralty court, In 
October, 11958, the claimants were cited to ſpecify what 


part of the goods was taken from the ſhore of Saint An- 
Aatius, and what from the barks. Citation was continued 
from court to court till February, 1759, when an interlocu- 
tory decree was pronounced for the contumacy of the claim- 
ants in not ſpecifying, and that therefore the goods ſhould be 
_ ® preſumed French property. There was an appeal to the lords 
commiſſioners of prizes: but as many cauſes ſtood belore it, 
as the market was very high, and as the cargo was in part 


periſhable, the agent of the owners a” with the captors to. 


give them 8oo/. and coſts, to obtain the reverial of the ſen+ 


tence. The reverſal was had by conſent, and, in order to 
give coſts to the captor, it was decreed by conſent, that there 


was a ſufficient cauſe for ſeizure ; and thereupon coſts were 


decreed to the captors, and reſtitution of the cargo to the 
owners was allo ordered. The ſhip, when reftored, proceeded 


to Amſterdam ; and alter her arrival there, the Chamber of In- 


ſurances in that city ſettled the average of the plaintiff to- 


wards the loſs and expences at 141. 3s, 8d. occaſioned by the 
ws litigation ; and for this ſum the action 


capture, detention a 
was brought, 


Lord Mansficld—The firſt queſtion 1s, whether this was a 


juſt capture? Both ſentences are out of the caſe, being done 


IV. 


and undone by conſent, 'The capture was certainly unjult, 


'The pretence was, that part of this cargo was put on board 
off Faint Euflatius, out of barks, ſuppoſed to come from the 


French iſlands, and not loaded immediately ſrom the ſhope. 
This is now a ſettled point by the Lords of Appeal, to be the 


Tame thing as if they had been landed on the Dutch there, and 


then put on board afterwards ; in which caſe there is no 


colour for ſeizure: The rule is, that if a neutral ſhip trade 


to a French colony, with all the privileges of a French ſhip, 


and is thus adopted and naturalized, it mult be looked upon as 


a French ſhip, and is liable to be taken. Not fo, if ſhe have 


only French produce on board, without taking it in at a French | 


port: for it may be purcha fed of neutrale. 


G 4 e Second 
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CHAP. | Second queſtion is, whether the owners have acted bone 


IV. fide, ard uprightly, as men acting for themſelves, and upon a 
—roeaſonable forting; fo as to make the expences of this com- 
YL premiſe a loſs to be borne by hF inſurers. The order of the 
judge of the Admiralty to ſpeciſy was illegal, contrary to the 
marine law ard the act of parliament, which is only declara- 
tory cf the maring law; becauſe if they had ſpecified, it could 
te of no conſequence, according to the rule T before men- 
toned, The captcrs were, however, in poſſeſſion of a ſentence, 


*P.69 * though an unjuſt one: and a court of appeal cannot, or ſel- 
dom does, upon a reverſal, give ccfſts or damages, which have 


accrued ſubſequent to the original ſentence ; for thei: damages 
ariſe from the fault of the judge, not of the parties. Under 
all theſe circumſtances, Nane w the owners did wiſely to offer 
a compromiſe. The cargo was worth 12, 0c. the appeal was 
hazardous; the delay certain. The Dutch deputy in England 


negotiated the compromiſe ; the Chamber of Commerce at 


Amſterdam ratified it, and thought it reaſonable. Had the 


whole ſentence been totally reverſed, the coſts muſt have fat 


heavy on the owners, I therefore think the inſurers liable to 


anſwer this average loſs, which was ſubmitted to, in order to 
avoid a total one. 'The jury found for the plainuff, agreeably 
to the above direction. 


But though the law upon this ſebject is fo clearly defined, 


that at this day it ſ-ems almoſt impofſible to raiſe a queſtion, 


yet it formerly occaſioned much doubt and litigation, what eſ- 
fect a recapture might have upon this kind of contract; and 
bow long it was reccflary for goods to remain in the hands of 


the enemy, in order to diveſt the original proprictor of his pro 
perty in caſe of a recapture. | | 


All theſe doubts are row entirely removed, and can never 
again be agitated in this country, between an inſurer and in- 
. ſured ; Lord Mansfield, for himſelf and his brethren, having 
2 Burr. 695. declared, in giving judgment in Cs v. Withers, that theſe 
queſtions could never have been ſtarted in policies ufor real 
intereſt, becauſe, as we have ſeen, they never could have va- 


Vide be. Tied the caſe. But wager policies gave riſe to them; for it 


ginning of was neceſſary to ſet up a total loſs, as between third perſons, | 


this Chap. for the purpoſe of their wager, though in fact the ſhip was 
ſafe, and reſtored to the owner. His Lordfſliip laid down the 
2 Burr. fame doctrine in Hamilton v. Mendes; the conſequence of 
. _ which is, that as wager policies are now expreſsly piohibited 
33. by, ſtatute, theſe queſtions can never ariſe upon a policy of 
inſurance. | 


The only two poſſible caſes, in which they can be material, 


Arr. 692, 
9385 T4"93* are : 1ſt, Between the owner and a neutral perſon who has 


* P. 70 bought the capture from the enemy: and, adly, Eetween the 


owner and recaptor: But whatever rule ought to be followed 
| | | In 
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in favour of the owner, againſt a recaptor or vendee, it can C H A P. 
no way affect the inſurance, between the inſurer and infured. IV. 
Notwithſtanding this point is now, as far as relates to our, 
reſent enquiry, no longer a ſubjeRt of uncertainty, it cannot . 
ba afford pleaſure to the mind, and, I truſt, it will not be 
conſidered as impertinent, to trace the opinion of foreign wri- 
ters upon this queſtion, and to ſtate briefly ſeveral caſes which 
have been decided in our courts of law here, upon capture and 
recapture, Previous to the ſtatute of 19 Geo. 2. 8 
It ſeems to be generally agreed by foreign writers, that it is 
not every taking and ſubſequent poſſeſſion under that aking, 
which will conflitute a capture in the legal ſenſe of the word, 
or make it become the property of the captor; but that there 
muſt be a firm pofſeſhon. In this they all agree; but what 
ſhall be ſuch a poſſeſſion, as to veſt the abſolute property in the 
captor, is ſo much a matter of doubt, that it is diffi cult to 
find two writers of the ſame opinion: Upon this ſubject, va- 2 Burr. 693. 
rious lines have been drawn by arbitrary rules, partly from | 
policy, to prevent too eaſy diſpoſitions to neutrals; and partly 
from equity to extend the ius peſtliminii in favour of the owner. 
And it is not to be wondered at, that there is ſo great an uncer- 
tainty and variety of notions amongſt the writers on this ſubject, 
about fixing a poſitive boundary by the mere force of reaſon, 
Gs the ſabject matter is arbitrary, and not the object of reaſon 
alone, = | | | 
 Gretius is of opinion, that the captor ſhall be ſaid to have the Grotius ce 
en ge in him, as ſoon as the former owner ſhall have loft the jure belli, 
ope of recovery, and the ability to purſue, and that property ib. 3. c. . 
ſhall then be ſaid to be raten, when it is brought within the ene- 3 
my's fortreſs. Whence it follows as a conſequence, that in ma- 
rine captures the capture ſhall be deemed complete, when the 
ſhips or goods taken ſhall be brought within the harbour or 
ports of the. enemy, or to that place where their whole fleet is 


ſtationed; for then the recovery may be deſpaired of. But by 


a more recent law introduced among the European nations, it 

ſeems, that, that only is Ceemed a capture, which has been 

® twenty-four hours in the poſſeſſion of the captor. The former ® P. 71. 

3 of this opinion, I find, was adopted in a caſe in March's | 
eports, where it is ſaid, that the property is not altered, un- March 3 

leſs it be brought infra præſidia of the enemy: and ſome nations 

have made twenty-four hours quiet poſſeſſion by the enemy 

the criterion of their judgment. Thus by the ordinances of 

Lewis the fourteenth it 1s declared, that if any of the ſhips of | 

French ſubjects be retaken from their enemies, after having been Ord. of L.. 

twenty-four hours in their hands, they ſhould be good prize; . 34. art. &. 


and if it be before twenty four hours, they ſhall be reſtored to 


the owners, with all that is in them, and one third ſhall be gi- 
ven to the ſhip that retakes them, Bynker/hoek, however, ſtates 


the \ 


„ 


po bl. jurie. 
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CHAP. che opinion of Grctzus, cantroverts it with much ability, and 

IV. ſeems to think, that the /þes recuperandi is the ground on which 
— — the queſtion is to be decided. He mentions the opinion of 
. 1 ſome writers, who think, that it is neceflary for the ſhip to have 
% a "arrived in the enemy's port, to have been condemned, to have 


{ailed out again, and arrived in a friend's port, before the pro- 


perty can be faid to be changed. Roccus rather ſtates the va- 


Roccus Not. . 3 A 
66. 2 Black. Tious opinions of others, than aſſerts one of his own; but he 


Com. 421, ſeems to lean to the idea, that it is neceſſary to bring the ſhip 
within the confines of the captor, and to keep it there a . in 


lib. to. C. 4. 


2 Burr. 694. ſas cuſtody. But as was ſaid by Lord Mansfeld, all theſe cir- 
| cumſtances are very arbitrary, and therefore are generally ex- 


ploded, : | | | 
2 BurreGg4. Dy the marine law of England, as practiſed in the court of 
E Admiralty, previous to the paſſing of any act of parliament, 
which commanded reſtitution, or fixed the rate of ſalvage, it was 
held, that the property was not changed ſo as to bar the owner 
in favour of a vendee or recaptor, till there had been a ſentence 
of condemnation. Apreeably to this principle, judgment was 
given in that court, decreeing reftitution of a ſhip retaken by 
a privateer, though ſhe had been fourteen weeks in the enemy's 
poſſeſſion. Another caſe alſo, upon the ſame principle, was 
decided againſt the vendee after a long poſſeſſion, two Hales, 
and ſeveral voyages. 5 | | e 
Thus ſtands the marine law of England, by which it appears, 
that the us poſiliminii continues till condemnation, which, by 
the act of parliament, about to be quoted, is extended, and now 
continues for ever. „„ | 
It is enacted, and a fimilar proviſion had been made by the 
13th of George the Second, chap. 4. That if any ſhip, veſſel, 
Nor boat, taken as prize, on any goods therein, ſhall appear, 
* and be proved in the admiralty court, to have belonged to any 
of his Majeſty's ſubjects, which were before taken by any of 
his majeſty's enemies, and at any time afterwards retaken 
* by any of his majeſty's ſhips of war, or any private man of war, 
„or other ſhip, veſſel, or boat, under his majeſty's protection 
© and Obedience, that then ſuch ſhips, veſſels, boats, and goods, 
„ ſhall in all caſes be adjudged to be reſtored, and ſhall be 
* by decree of the ſaid court of admiralty, accordingly reſtored 
to the former owners, they paying in lieu of ſalvage, if retaken 
„from the enemy by one of his majeſty's ſhips of war, one 


29 Gene, 
c. 34. f. 24 


eighth part of the true value of the Journey reſtored: and if 


* retaken by a privateer, or other ſhip, before it has been in 


poſſeſſion of the enemy twenty-four hours, one-eighth part of 
the true value of ſuch gocds; and if it has been in the poſ- 
* ſeſſion of the enemy abore twenty-faur, and under forty- 
* eight hours, a fifth part thereof; and if above forty-eight 
— a third part thereof; and if above 

| « ninety - 


and under ninety- ſix 
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nine days, and was then retaken by an Argliſi man of war, 
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* ninety-ſix hours, a moiety thereof; all which payments are tobe c 1 AP, 


paid to any privateer or other ſhip, without any deduction: and 
« if ſuch ſhip, ſo retaken, ſhall appear to have been ſet forth by 


«* ſalvage a moiety of the true value upon the recovery thereof.” 


From hence it is clear, that by the marine law received and 
practiſed in England, there is no change of property, in cafe of 


a capture, before condemnation, and that now by the act of 
parliament juſt recited in caſe of a recapture, the ys poſtliminii 
continues "i ever. However, as has heen already ſaid, the 
change of property is not at all material as between the inſurer 


IV. 


„ the enemy, as a man of war, the former owners ſhall pay for 


and inſured, upon policies of real intereſt, which are the only + 


policies that can now by law be effected. | 
I proceed then to ftate the caſes, which were determined up- 
on this point, on wager policies, previous to the act of parlia- 
ment, N ">. inſurances. _ 
The firſt caſe is one in the toth year of Queen Anne's reign, 
in which the facts upon a ſpecial verdict appeared to be, that 


N 


the plaintiff had inſured a certain ſurn of money upon a ſhip, Affe vedo v- 
called the Ruth, in a certain voyage, in which ſbip the plaintiff Cambridge 
was found not to be at all intereſted. It happened that this ſhip 10 Mod. 27. 


was taken by the enemy, and kept in their poſſeſſion for nine 
days, and then before it was carried 7nfra 833 it was re- 


taken by an Engliſh man of war. Upon theſe facts, the queſ- 


tion was, whether or not this was ſuch a taking as ſhould 
2 the plaintiff to recover the ſum inſured againſt the de- 
ndant. | Th | 
After argument, the court ſeemed to think (but a ſecond 
argument was ordered, which does not appear from any re- 
porter ever to have been made) thit the defendant was en- 
titled to judgment. EE | | 


Upon this caſe Lord Mansfeld has obſerved, that the man of 2 Burr. 69 


war, which retook the ſhip, brought her into the port of Lon- 
don, and reſtored her to the owner upon ' reaſonable redempti- 
on; that this appears from the ſpecial verdict, although it is 
nct ſtated in the printed caſe; and then, as the owner did not 
abandon the ſhip, i | 

for the redemption; and no queſtion could have ariſen upon 


the change of property. Beſides, the policy being intereſt ur 


no intereſt, without benefit of ſalvage, the queſtion aroſe upon 
ne terms and meaning of the wager, But that caſe was not 
determined. „ 

This alſo was an action of aſſumpſit on a policy of inſurance, 


/} 


1e could only have come upon the inſurers 


Depaibe. v. 


where the defendant inſured the plaintiff, intere/ft or n9 intereſl, Ludlow. 
againſt all enemies, pirates, takings at ſea, and all other da- Comyn's 
mages whatſoever. And upon trial it appeared, that the ſhip Rep. 360 


was taken by a pirate of Sweden, and was in his poſſeſſion tor 


and - 


OF LOSSES BY CAPTURE 
CHAP. and after the ſuit commenced, was brought into Harwick, 
IV. The queſtion was, whether, in ſuch a caſe, the defendant was 


— — rſponſible. 5 | | 
. Ii was determined for the plainüff. But although it was 


+ Þ ., objected, that the inſurer was only reſponſible, where the plain- 
| P. 74 * tiff had a property, and that the term of inſuring, intereſt or no 
inter gſt, was introduced ſince the Revolution; yet it was Jaid, 
that ſuch inſurance was good, and the import of it is, that 
the plaintiff has no occaſion e prove his intereſt, and that the 
defendant cannot e And though the ſhip was 
here retaken, yet the plaintiff received a damage, for his voy- 
age was interrupted ; and the queſtion is not, whether the 
plaintiff had his Hip, and did not loſe his property, but what 

| damage he ſuſtained. 5 FF | 
2 Burr. 60s. Lord Mans/e!d has allo obſerved upon this caſe, that it was 
a wager policy, and the property could not be changed, for 
there was then no war or ps was Fi of war; that the court 
held, that as the ſhip was once taken in fact, the event had 
happened, though ſhe was afterwards recovered. His Lord- 
ſhip ſaid, that the ſame obſervations. were applicable to the 

caſe of Pond v King. | 5 
Pond v. That was an action on a policy of inſurance upon the Sæla- 
ap : mander privateer (of which the plantiff was part owner ) from 
and ler the Downs to any port or place where pr wp ſail for three 
Merc, red, months from the 1ſt of December, 1744, intereſt or no intereſt, 
4th edit. 302 free from average, and without benefit of ſalvage; the inju- 
| rance was againſt ſuch perils as are uſually mentioned in poli- 
cies: the breach aſligned is, that the Salamander was taken 
by a French ſhip of war within the three months, and was wholly 
loſt, whereby the could not proſecute her voyage or cruiſe, 
The jury found a ſpecial verdict, ſtating, that the Salamander 
was taken by a French ſhip of war within the three months; 
that 117 of her men were.taken out of her, and carried into 
France, and her guns taken out, and that ſhe remained in the 
poſieſſñion of the enemy from four o'clock in the afternoon of the 
24 of February till ſive o'clock in the afternoon of the 54h of 
February , that before ſhe was caried into any port, ſhe was 
retaken by an Eugliſb privateer, and by the captain of the pri- 
vateer kept eight days upon the high ſeas without failing, and 
at the end of eight days the captain of the privateer took a 
French prize, aud, together with her and the Salamander en- 
deavoured to come into ſome Angliſhb port, but the wind not 
permitting, he carried them into L;/bon : that the Salamander 
remains there for the benefit of thoſe to whom ſhe l z 
P. 75 » that the plaintiff is intereſted, exceeding the ſum inſured; that 
the ſhip was prevented from finiſhing her three months cruite 
by the capture, but that ſlie was a living ſhip at the end of three 
months : that Lifton SR,cutral port; that the maſter cf the 
. | | | privatecr 


AND DETTNTION OF PRINCES. 


ment of one third part ſor ſalvage, 


Lord Chief Juſtice Lee, after two arguments, delivered the 


unanimous opinion of the whole court: The queſtion is, Whe- 


ther the capture of this ſhip, which was never carried 7-jre 
frejidia hoſftis before the was retaken, and upon the matter as 
found by the verdict, ſhall be confidered as a total loſs, ſo as 
to entitle the inſured to recover the whole ſum inſured. And 


although by the civil law it may not perhaps be adjudged a tc cal 


loſs, yet the rules. of that law are not io govern us, but we 
muſt give our judgment, according to the common law of 
England, and upon this agreement between the parties, whole _ 
intention appears, and muſt guide us. By the civil law, there 


muſt be a total lofs to entitle the affured to recover, but the 


policy in this caſe extends to captures and other accidents, 
The meaning of the parties here is plain; the inſured paid his 
premium in conſideration of the inſurer's undertaking, that 
the Salamander ſhould cruiſe ſafely during three months; the 
jury have ſound that ſtie was diſabled from proſecuting her cruiſe 
{or three months. We are all of opinion for the plaintiff, and 
that this is not an average, but a total loſs to the inſured: the 
inſurance is to be underſtood for the voyage of three months, and 
in common ſenſe it cannot be otherwiſe ; ſo that as ſoon as the 


voyage is broken or interrupted, it is at an end. Safety du- 
ring the three months is what is meant; but it appears that the 
ſhip was taken and detained within that time, and that the 


plaintiff was hindered in his cruiſe; and this, by our law, is a 
total loſs to the plaintiff. I have avoided ſaying any thing 


whether this was a prize or not, as being never carried 
infra praſidia hoſlis, becauſe we are all of opinion, that 
this is a total loſs. Judgment for the plaintiff. | 


| privateer obtained a decree in the court of Admiralty at C. CHAP- 
eee that the ſhip ſhould be reſtored to the owners, on pay- 1. 


In the caſe of Spencer v. Franco, the plaintiff had cauſed Spencer v. 


himſelf to be infured on the Prince Fredrich, from Hera Cruz 
to London, interefl or no intereſt, free of average, and without 
* benefit of ſalvage. The ſhip was afterwards Teized Ly order 
of the viceroy of Mexico, and the Spaniards turned her into a 


man of war, called the $2in? Philip, and ſent her as commo- 4th. edit. p. 
dore, with a ſquadron of Spani/h men of war, to the Havan- ? 


nah, they having firſt taken out the South Sea company's arms, 
and made ſeveral alterations in her, and there was a war between 
England and Spain, and Gibraltar was actually beſieged by the 
Spaniards. The defendants proved the ſigning of preliminary 
articles of peace beſore the ſeizure of the thip, and therefore 
inſiſted, that this ſeizure did not alter the property, and con- 
ſequently the deſendants were not liable: for if the property 
was not altered, this inſurance made by the plaintiff, who had 
no intereſt, eannot bind, as nothing comes within the prey 

| | | b | ul 


4 An, c 
Lo: d Hard? 
wise. Dt c- 
1726 Lex 


etc. rcd. 


e 
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CH AP. but a total loſs: and though there be thoſe general words in 


IV. the policy, re/traint, or detainment of, princts, Lord Chief 
3 Juſtice Zerdwicke declared, that a war might begin without 
J an actual declaration or proclamation, as in this caſe, by laying 
ſiege to Gibraltar, a garriſon town; that as a war may begin 
by hoſtilities only, fo it may end by a ceſſation of arms; ard 
theſe preliminary articles being figned before the ſeizure of the 
hip, and there being a ceſſation of arms, he thought the ſhip 
being taken afterwards, nor to be a taking by enemies, unleis 
the jury took the captain to begin from the time the South Sea 
arms were ſeized, which was before the articles : that fuppoſing 
the ſhip not taken by enemies, whether his detention for near 
the ſpace of a year was, in this fort of policies, viz. intereſt ar 
70 intereſt, a detention within the policy; or whether in ſuch 
policies the inſurers are ever liable, but in caſe of a total loſs; 
and if fo, this ſhip being afterwards reſtored, then he directed 
the jury to find fir the defendants, which they accordingly did. 
Dean v. In another caſe, the inſurance was on goods by the Husſley 
Dicker. galley, intereft or no intereſt, at and from Jamaica to Brijicl, 
281. . 1250. 3 her paſſage ſhe was taken by a Spaniſbh privateer, and car- 
ried into Mores, a port in Spain, kept eight days, and then cut 
out by an Engl;þ ſhip. The plainuff inſiſted, that this inſu- 
rance, though on goods, was to be conſidered as a wager on 
the bottom of the ſhip; and therefore brought his aQtion for a 
total loſs, The defendant ſaid, that by the flat. of 13 Geo. 2 


c. 4. the ſhip is to be reſtored to the owners upon paying fal- 


| rage, and conſequently this is only an average loſs ; and the 
*P. 77 * plaintiff can only recover upon a total one, Lord Chief Juſ- 
tice Lee held, that the plaiouff ought to recover: for this is 
a wager upon a total of; in the voyage, and here has happened 
one; for being carried into port and detained cight days makes 
one. Where the policy is, © 7ntereft or no interel,” the pro- 
viſions of the act in caſes of valued policies cannot take place. 
The act does not declare that the property is not gone by ſuch 
a capture, but only provides for reſtoring the ſbip to whom it 
did, and ſhall be proved to have belonged. He ſaid, it might 
be otherwiſe, where the ſhip was re- captured, before it was car- 
Tied 7nfra prafidic, or in caſe of goods actually on board, and 

upon a valued police. N | | 
r ſurance was made on the Di/parch galley, interoft or no 
„ Pance, zuntereſt, free of average, &. from Jamaica io Hull. In her 
B. R. Mich. voyage ſhe was taken by a French privat eer, and carried to 
1749. Hamburgh, and after being twelve days in the hands of the 
enemy, the was retaken by an Engliſb ſhip, and brought to Len- 
don; where ſhe was adjudged to be reſtored to the owner, pay- 
ing ſalvage. The owner ſold the ſhip, and paid the falvage- 
An action being brought on the policy, it was held to be a 
Is of the voyage; and a verdiQ was given accordingly, 


9 * 


he ſe 
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| Theſe caſes have been laid before the reader, without any CHAP, 


comments except ſuch as have occurred from time to time to 


IV. 


Lord Mansfield, as he has had occaſion to mention them; and 


it was the leſs neceſſary to obſcrve upon each particular caſe, 


as one general oblervation is applicable to all, namely, that 
they were not policies upon real intereſi. Let it ſuſhce then 


to repeat, that, at this day, in caſes of capture, the underwriter 


is immediately reſponſible to the inſured. But if the ſhip be 


recovered before a demand for indemnity, the inſurer is only 
liable for the amount of the loſs actually ſuſtained at the time of 


the demand : or if the = be reſtored at any time fubſequent 


to the payment by the underwriter, he ſhall then ſtand in the 

lace of the inſured, and receive all the benefits and advantages 
reſulting from ſuch reftitution. All theſe regulations certainly 
have their foundation in the great principles of equity and juſ- 
tice; an obſervation which muſt be obvious to every one Who 


recollects, that a policy of inſurance is nothing more than a 


contract of indemnity. = E 8 N 
* Having thus endeavoured to explain the nature of captures 


by an enemy, as far as they affect the ſubſtance of inſurances, I 1 


proceed now to treat of loſſes arifing from another ſpecies of 
capture, namely, by detention ; a part of our enquiry which will 
not demand a long or tedious diſcuſſion. The underwriter, 
by the expreſs terms of his contract, is anſwerable for all loſs 
or damage ariſing to the inſured, © by the arreſts, reſtraints, 
and detainments of all tings, princes, and people, of what nas 
tion, condition, or quality what fcever.” 

The only queſtion. then is, what ſhall be confidered as ſuch 
detention: And indeed the words uſed are fo large and com- 


prone, as hardly to admit of a doubt even upon that head. 


e learned Roccus is of opinion © ur i merces capte a poteſ 


*P, 78 


| Rocens qe 


fate, ſeu fudice juftitiam adminlrante in ills l,co, aut a popuro, 
* aut ab alia quacunque perſona per vim, abſque pretii ſeluticne, 
« tenentur aſſecuratores ſulvere aflimarionem dominis mercium, 


acta prius per duminos mercium cęſſione ad beueffci um afſocura- 


forum pro recuperandis illis mercibus, vel pretio ipſorum a capi- 


aſſec Not, © 
54. : 


* entib us, In another place he ſays, 5 Regis S principis ſachum Not; 65. 


connumeratur inter caſus fortuitos; ideo ji rex et princeps reti- 
« neant naven oneratem fr tente cx cauſa penuriæ, qvapropter 
* navis non potuerit frumenta aſportare ad locum defltnatum 
tenentur afſecuratores. 


Malyne lays down the law | to be, that the inſurers are liable yatyne 
for alt loſſes by arreſts, detainments, Oe. happening both in lic 


time of war and peace, committed 0 the public authority of 
princes. And Lord Mansfield has fail, that the inſured nay 


abandon in caſe merely of an arreſt or embargo by a prince; 2 Br. 
not an enemy; and conſequently ſuch an arreſt is a lols within . 


the meaning of the word detention. 


> 
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CHAP. Aa embargo is an arreſt laid on ſhips or merchandize by 


IV. publick authority, or a prohibition of ſtate commonly iſſued to 


C— —— prevent foreign ſhips from putting to ſea in time of war, and 


Lex Merc. ſometimes alſo to exclude them from entering our ports. This 


red. ach edit. term has alſo a more extenſive fignification, for ſhips are fre- 


0 * detained to ſerve a prince in an expedition, and for 
t 
dae colours they bear, or the princes to whoſe ſubjects they be- 
* P. 79 * long. The legality of ſuch a meaſure has been doubted by 
26 ſome, but it 1s certainly conformable to the law of nations, 
Gral le jure for a Prince in diſtreſs to make uſe of whatever veſſels he 
belli, lib. 2, finds in his ports, that may contribute to the ſucceſs of his en- 
cap. 2. . 10. terpriſe. Embargoes laid on ſhipping in the ports of Greg: 
1. Black. Britain, by royal proclamation,” in time of war, are ſtrictly 
Com. 27% legal, and will be equally binding, as an act of parliment, be- 
cauſe ſuch a proclamation is founded on a prior law, namely, 


that the king may prohibit any of his ſubjects from leaving the 


realm, But in times of peace the power of the king of Great 
Britain to lay ſuch reſtraints is doubtful; and des 2 where 
ſuch a proclamation iſſued in the year 1766, againſt the words 
of a ſtatute then in force, although abſolutely neceſſary for the 
: prevention of a dearth in this country, it was thought prudent 
7 Geo. 3. c.). to procure an act of the legiſlature to indemnify thoſe who ad- 
viſed, or who acted under, that proclamation.”  _ gs 
3 Magens In caſe of detention by a foreign power, which in time of 
67. war may have ſeized a neutral ſhip at ſea, and carried it into 
port to be ſeaxched for enemy's property, all the charges con- 
ſequent thereon muſt be borne by the underwriter ; and what- 
ever colts may ariſe from an improper detention, muſt always 
fall upon them. TN | 


galoucci. v. This was held by Willes, Afbhurlt, and Buller, juſtices, in 


Johaſon.BR the abſence of Lord Mansfeld, in a caſe, the circumſtances of 


il as Geo which are as follows; it was an inſurance on the ſhip T hetis, 
97 a neutral ſhip; and upon the trial, a ſpecial caſe was reſerved 
ſor the opinion of the court, ſtating : that the plaintiffs were 

_ Tuſcan ſubjects, reſident at Leghorn, ſole owners of the ſhip 

Thetis, which ſailed from Leghorn, and was captured by a 

Spauiſb {hip off the coaſt of Barbary, with neutral goods on 

board, conſigned to London. She was condemned as prize 

in the court of Vice Admiralty in Spain, which Sentence was 

reverſed ; but upon another appeal to a ſuperior court, the 

latter ſentence was allo reverſed, and the ſormer confirmed. 

The grounds of condemnation were two: 1k, That the ſhip 

Thetts refuſed to be ſearched, and reſiſted with force, having 

fired at the Spaniſh ſhip: 2dly. That ſhe had no charter party 

| on board, The captain of the Thetis anſwered theſe two 

* P. 80. * grounds 1ſt. That he refiſted and fired, becauſe the Spaniard 
hailed him under falſe colours: 2dly. That he had taken the 


5 goods 


is end have their loading taken out, without any reg ard to 
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goods on board by the piece, and had not freighted his ſhip CH AP. 
to any individual; in which caſe a manifeſto was ſufficient IV. 
without a charter party. The ſentence ot the laſt court of == 


appeal, although it condemns, admits the neutrality, for it 
ſtates the veſſel to be © a Tuſcan ſhip.” The laſt ground re- 


| lanve to the charter party was not inſiſted upon, Upon the 
other, the three learned judges above mentioned were of opi-- 
: 7103, that a neutral fſhip is not obliged to ſtop to be ſearched 1 
5 that the captain had not been guilty ef barratry; that the 
- ſearcher | ſtops a neutral ſhip at his peri] ; that this was to be 
, conſidered as a. caſe of improper detention, and confequently 
- that the plaintiff upon this policy was entitled to recover. 
5 But though an underwriter is liable for all damage ariſing to 
5 the owner of the ſhip or goods from the refiraint or detention 
, of princes yet that rule ſhall not be extended to cafes where 
le the inſured ſhall navigate againſt the laws of thoſe countries, 
7. in the ports of which he may chance to be detained, or to a 
re caſes where there ſhall be a ſeizure for non- payment of cuſ- | 
ds toms, This was ſo ruled by Lord Commiſhoner Hutchins in 2 Verr. 176. 
16 Chancery, in the year 1690: and the reaſon of it is obvious, : 
nt becauſe there is a groſs fraud on the part of the owner of che 
d: property inſured ; and no man ſhall take advantage of his own 
| miſconduct. If indeed any of thoſe acts were committed by the 
of maſter of the ſhip, without the knowledge of the inſured, 
to the underwriter would be liable, if not ſor loſſes by detention, 
Ak at leaſt for a loſs by the barratry of the maſter, to which ſuch _ bs ar 
at conduct would moſt certainly amount. . IP a F 
ay It appears to have been a queſtion, whether the inſurers were 
liable for the paymert of damage arifing by the detention or 
in ſeizure of ſhips by the government of the country, to which 
of they belong. I have only been able to find one cammon law 
— caſe where this point was expreſsly in iſſue, and that was not 
ved decided. „ = yan | 
ere In evidence upon the trial in an action upon a policy of Green v. 
hip inſurance, the caſe Rowe to be, that the inſurer agreed to Yourg. 
y 2 * inſure the ſhip from her arrival at———in Jamaica during _—_ Raynor 
5 her voyage to London; and an em̃bargo was laid upon the 2 g k.; 15 
5 ſhip by the government; who afterwards ſeized the ſhip, con- P. 81 
wich verted her into a fireſhip, and offered to pay the owners, The 
the Queſtion was, if this would excuſe the inſurers ? Halt, Chief 
ned. Juſtice, ſeemed to incline, that it would not, and that this 
ſhip was within the words, detention of princes, So. but he gave 
ving no abſoJute opinion, the cauſe having been referred to three of 
art y . 1 5 S _ | 
We Ihe very general words made uſe of in policies go to ſup- 
ard port the idea entertained by Lord Holt,. and although T have 
n the found no cafe where this point was expreſsly confidered, yet it 
ſeems to have been taken as ſettled in many caſes, which have 


It 


- CCMC.. 
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CHAP. come before the court. One inſtance immediately occurs, in 
IV. the caſe of Robertſon v. Ewer, which was cited in a former 
— chapter. There an embargo had been laid by Lord Hood on 

Vide ante p. afl ſhipping at Barbadoes; and it was never doubted that the 
: inſurer was liable for any loſs which might have been ſuſtained 
by ſuch detention, provided the loſs had happened to any of the 
2 Magens Property ſpecifically inſured. It is true, that it is declated by 
176. the ordinances of France, that if any ſhip be ſtopped by our 
« orders in any of the ports of our kingdom before the voyage 
% be begun, the inſured ſhall not, on account of this detention, 
= abandon or cede their effects to the inſurers.” A fimilar re- 
2 Magens gulation is to be found in Bilbsa, by which it is ordained, 
** « that if any ſhip or ſhips inſured, with or without goods, ſhal! 
| ei he detained by his majeſty's order, in the ports of theſe 
„ kingdoms of Spain, before the commencement of the voyage ſhe 
is bound on, it ſhall be judged that no ceſſion can be made of 
« them, but rather the inſurance in ſuch caſe ought to be held 
% null.” If thefe ordinances, when they uſe the words, | 
% commencement of the voyage,” mean commencement of | 
the riſk inſured, they agree with the laws of England; bes 
cauſe the underwriter can never be anſwerable for any thing 
happening before that period : but when the riſk inſured is 
« at and from,“ if the ſhip be detained by the order of the 
ſovereign before her departure for the voyage, but after the 
riſk commenced, the infurer by our law is liable for the da- 
mage occaſioned by ſuch detention, as the words in the policy 
* P. 82 * do in themſelves import no reſtriction to reſtraints and embar- 
goes by foreign potentates only. 1 : 

By what has been ſaid it appears, that before the inſured 
can recover againſt the underwriter in cafes of detention, he 
muſt firſt abandon to the inſurers his right, and whatever 
claims he may have to the goods inſured This point will be 
fully treated of in the chapter of abandonment. It will be 
ſuffictent here to remark, that in moſt of the countries on the 

| continent, the time for abandonment in ſuch caſes is fixed to a 
Je. limited period after the event has happened. In Biſboa and 
7e France the ceſſion muſt be made within ſix months, if the loſs 
2 Magens has happened in any part of Europe; and within a year, if in 
* a more diſtant country. A fimilar regulation as to time is 
| _ eſtabliſhed by the ordinances of Middleburgh in Zealand. By 
the law of England, there is no poſitive rule on this ſubject, 

| conſequently an inſure has a right to abandon immediately upon 
Sce the caſe hearing of the detention. But it ſhould ſeem, that in order to 
4 ere prevent the underwriters from being harrafſed, the inſured ought 
1.5. here to make his election, whether he will abandon or not, within a 
reaſonable time; and what that ſhall be, mult in general depeud 


this point . K 
has been upon the circumſtances of the caſe. 


conſidered ; | TS 
aud letiled. | | | | CHAP, 


OF LOSSES BY THE BARRATRY, &c. 
„„ „ CHAP. 
LE 


Of Loſſes by the | Barratry of the Maſter or Mariners, 


I: does not ſeem to have been any where preciſely aſcer- 
3 what ſource the term barratry has been de- 
o | Ea wy | 

Indeed the derivations of barratry have rather tended to 
confound, than to throw any light upon the ſubject: for its 
root has been fo frequently altered, according to che caprice 
of the particular writer, that it is impoſſible to decide which is 
the true one The FEnglih, however, moſt probably have 
taken it from the French, barrateur, which is to be traced to 
the /talians: but where the latter found this word is a thing 
by no means clear, | „ 

Whatever the derivation may be, the word ſeems to have Cowp. 154, 
been originally introduced into commercial affairs by the /ta- _ 
liaus, who were the firſt great traders of the modern world. 

In the Italian dictionary, the word barratrare means to cheat; 

and whatſoever is done by the maſter amounting to a cheat, a 

fraud, a cozening, or a trick, is barratry in him. Poſilethwaite, 

in his dictionary of trade and commerce, defines b2rratry thus: 1 vol. p. 214 
« barratry is committed when the maſter of the ſhip, or the | 

* mariners cheat the owners, or inſurers, whether it be by 

„running away with the ſhip, ſinking her, deſerting her, or 

* embezzling the cargo.” In another place, the ſame author | 
obſerves, © one ſpecies of barratry in a marine ſenſe is when vol. 136 
the maſter of a ſhip defrauds the owners or inſurers, by car- 

* rying a ſhip a courſe different from their orders.” Theſe 
definitions are ſo very comprehenſive, that they ſeem to take 

in every caſe of barratry, known to the law of England, as fair _ 

as we can collect the principles from the ſeveral caſes that have * P. 84 
been decided, From a review of thoſe caſes, and they are but | 
few, it appears, that any act of the maſter, or of the mariners, 1 Stra. 581. 
which is of a criminal nature, or which is groſly negligent, 2592-1172 
tending to their own benefit, to the prejudice of the owners of Teiln. x. 
the ſhip, without their couſent or privity, is barratry. 323. Fn 

It is not neceſſary, in order to entitle the infured to reco=.g 1883 
ver for barratry, that the loſs ſhould happen in the adt of bar- "EY 
ratry; that is, it is immaterial, whether it take place during 
the fraudulent voyage, or after the ſhip has returned to the re- 
gular courſe; for the moment the ſhip is carried from its right 
track with an evil intent, barratry is committed. 5 

CG VV But 
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CHAP. But che loſs, in conſequence of the act of barratry, muſt 

| V. a 
3 by che policy, otherwiſe the underwriters are diſcharged. Thus 
1.0% kyer. v. if the captain be guilty of barratry by ſn ugglirg, and the ſhip 


Offle y. 


happen during the voyage inſured, and within the time limited 


aſter wars arrive at che port of deſtination, and be there core 


1TermRep. ,, JL, twenty jour hours in ęcod ſafery; the underwriters 


b 252. 


Vide ante 
ch. 2. p. 31- ſmuggling. 


Cowpe: 


are not liable, if, after this, ſhe ſheuld be ſeized for that act of 


From the above deſcriptions of barratry, it will appear, that 
if he act of the captain be done with a view to the benefit of 
his owners, and not to advance his own private intereſt, no 
barratry has been committed. I have faid, that to conſtitute 
barratry, it wut be without the knowledge or conſent of the 
owners; becauſe nothing can be fo clear as this, that no man 
can complain of an act done, to which he himſelf is a party. 
But it is material to corhcler, in what ſenſe the word owner 


154. is to be underflood, in this definiion. It has been argued, 


that if A. be the owner ef a ſhip, and let it cut to B. as 
freighter, v.ho infurcs it for the voyage; and if the deviation 
be with the knowledge of A. though unknown to B. the in- 
ſurer is diſcharged. But the court over-ruled that argument, 
and ſaid, that in order to diſcharge the inſurer from the loſs by 
barratry, it muſt appear, that the act done was by the conſent, 
or with the privity of the owner, p70 hac vice, that is, the 
freighter, the perſon infured. LEES „ 

1 hefe principles being advanced, it will now be ſufficient to 
ſhew that they are ſupported and eſtabliſhed by the caſes which 
have been decided. But b<{ore they are quoted, it will be 
Proper to obſerve, that by the pofitive regulations of Middle- 


+ P. 83 * burgh, Amſlerdam, Hamburrh, and other countries in Eure, 


2 Magens 
73. 130-215 


the underwriters are univerſally held to be anſwerable for loſſes 
arifing by the barratry of the n.a:ler or mariners. By the or- 
dinarces of Rotterdam, the owners of ſhips are prohibited from 
making inſuranees againſt the barratry of the maſters, whom 


2 Magens they themſeives ſhall appoint; but they may inſure againſt 


eg. 


their neglect, and alſo againſt che villairy of the failors, and of 
ſuch maſters, as may happen to ſucceed to the command of 
the ſhip in foreign parts, without the krowledge of the own- 
eis, on account of the deceaſe or ablence of the maſter 
o1121nally appob ted. No ſuch rule prevails in the law of 
Lngiand ; but the inſurer urtertakes generally and by expreſs 
words inſerted in the policy, to indemnify the owner. of the 
{ſhip or cargo againſt all loſſes which he may happen to ſuſtain 
by the barratry of the matter or mariners, even though the 
matter ſhould have been appointed by himſelt: a circum- 
Fance which is rather fingular, for the inſurer to undertake 
for the concuct of a man whom he can neither appoirt 
nor diſmits. | 1 . 

I | In 
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In an action upon the caſe on a policy of inſurance, on theCH AP, 


ſhip Riga Merchant, © at and from Port Mahon, to London, 


brought a writ of error, and it was contended by his counſel, 
that the words, © fraud and negligence,” uſed in the declaration, 


were more general than the words barrarry; and that the 


breach ſhould have been expreſs, that the ſhip was loſt by 
the barratry of the maſter ; that if the word barratry do im- 
port fraud, yet it does not import neglect; and the fact here 


ailedged is, that the ſhip was loſt by the fraud and neghgence 
of the maſter, DE LY ; 
But the court were unanimouſly of opinion, that there was 


no occafion to aver the fact in the very words of the policy; 


ut that if the fact alledged came within the meaning of the 


words in the policy, it would be ſufficient: Barratry imports 
* fraud ; and he that commits a fraud, may properly be ſaid to 


be guilty of a neglect, viz. of his duty. Barratry of a maſ- 
ter is not to be confined to the maſter's running away with 
the ſhip ; but it extends to any fraud of the maſter. The 
end of inſuring is to be fafe in all events; and, it would be very 


5 3 if we were to make N to get out of theſe po- 


icies. The judgment was affirmed. 


V. 


againſt the barratry of the maſter (among other things), and 
Kall other damages, dangers, and misfortunes which ſhould hap- 
pen to the prejudice and damage of the ſaid ſhip,” b&y Ihe 
Fraud and negligence” of the maſter. The plaintiff had 
judgment in the court of Common Pleas. The defendant 1 Sura. 58 . 


Knight v. 
Cambridge. 
d. Raym- 

12. 


„P. 86 


In another caſe, the ſhip the Gothick Lyon being advertiſed * gtamma ve 


go to Mar/cilles, goods were ſhipped on board her on behalf of 


the plaintiff; and a bill of lading was ſigned by the maſter, 
whereby he undertook to go ftraight to Marſeilles, and the de- 


fendant underwrote a policy from Fu/morth (where the goods 


were taken in,) to Marſeilles, Before the ſhip departed from 
the port of London, another advertiſement was publiſhed for 


goods to Genoa, Leghorn, and Naples; and the plaindff's agent 


was told, that it was intended to go to thoſe ports firſt, and then 
come back to Marſeilles ; but he inſiſted that his bargain was 
to go directly to Marſeilles ; and, he would not content to let 
her paſs by Mar/cilles, or alter his inſurancde. 


Ihe ſhip, however, did paſs by Marſeilles; and after deliver- 
ing her cargo at the other ports, ſet out on her return tor 
 Marſeill:s with the plaintiff's goods; but in a voyage thither, 


was blown up in an be we with a Spaniſh iliip. In an 


action upon the policy, the breach affigned was a loſs by the 
barratry of the maſter. Ee | 

| Lord Chief Juſtice Lee told the jury, that this voyage, being 
a againſt the expreſs agreement to go firſt to Marſeilles, ſeemed 


to be more than a common deviation, as it was a formed de- 


Brown. 
2 Stra. 1173. 


CHAP. 
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OF LOSSES BY THE BARRATRY 
ſign to deceive the contractor. He compared it to the caſe 
of ſailing out of pore without paying the duties, whereby the 
ſhip was ſubjected to forfeiture, and which has been held to be 


barratry. | : IE 
The jury ſtaid out ſome time, and upon their return, aſked 


the Chief Juſtice, whether, if the maſter were to have no be- 


P. 87 


Elton. v. 
Ngzogden. 


2 Stra. 1264. 


nefit to himſelf by paſſing by Mar/eilles, and went only to the 
other places firſt for the benefit of his owners, that would be 
barratry. And the Chief Juſtice having anſwered, No, they 
found for the defendant, | 2 

* A new trial being moved for, the caſe was argued; and all 
the judges of the King's Bench were of opinion, that the verdict 
was right: for the maſter has ated conſiſtent with his duty to 
his owners ; and the plaintiff's agent knew of the intended alte- 
ration before the goods were put on board, and might have 
refuſed to ſhip them, or have altered the inſurance. The court 
allo held, that to conſtitute harratry, there muſt be ſomething of 
a criminal nature, as well as a breach of contra®@ ; and, that 
as the breach was aſſig ned upon the barratry only, it was not 
tupported by the evidence. 95 the defendant had judgment. 

In Sir John Strange's reports we find another caſe upon the 
ſubject of barratry. The ſhip Mediterranean went to ſea in the 
merchants” ſervice, having alſo a letter of marque; and was 
inſured by the defendant, being bound from Briſſol to New- 
foundland. In her voyage ſhe took a prize, returned with it 
to Brifiol, and received back a proportionable part of the pre- 
mium. Another policy was then mede, and the ſhip ſet out, 
the captain having firſt received expreſs orders*from the owners 
that it he took another prize, he ſhould put ſome hands on 
board ſuch prize, and ſend her to Hriſtu; but that the ſhip in 
queſtion thould proceed with the merchant's goods. Another 
Prize was taken in the due courſe of the voyage ; and the cap- 
tain gave orders to ſome of the crew to carry the agen to 
Briſicl, and deſigned to go on to Newfoundland : but the crew 
oppoſed him, and inſiſted that he ſhould go back, though he 
acquainted them with his orders ; upon which he was forced 
to ſubmit, and, on his return, his own ſhip was captured, but 


the prize got in ſafe. 


In an action againft the inſurers, it was inſiſted, that this was 
ſuch a deviation, as diſcharged them. But Lord Chief Juſtice 
Lee, and the jury held, that this deviation was excuſed by the 
force upon the maſter, which he could not reſiſt ; and therefore 
fell within the plea of neceſſity, which had always been allowed. 
The plaintiff's counſel thought it was barratry ; but the chief 


| Juſtice was of opinion, that it did not amount to that, as the ſhip 


was not run away with, in order to defraud the owners. But as 
this was a caſe not of wilful deviation, but of a deviation 


through 
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through neceſſity ; the inſurers were held to be anſwerable, and CHA P, 
| * 


the plaintiff had a verdict for the ſum inſured. 


* Theſe are all the common law caſes, which are to be found 3 


on the ſubje& of barratry, during a long ſeries of years, vis. 


P. 88 


from the firſt origin of inſurances, till the year 1774, when a 


caſe aroſe, in which all the doctrine on this head was fully 
conſidered. 7 


It was an action on a policy of inſurance upon goods A Vallejo _ 
board the Thomas and Mathew, from London to Seville. The Another ve 
policy was made in the common form, with liberty to touch at AO 


any ports or places, &c. The loſs was aſſigned different ways | 


in the declaration: Firſt, by ſtorms and perils of the ſea, in conſe- 
quence of which, the ſhip was obliged to go to Dartmouth to be 
repaired; and, that afterwards a further loſs happened by ſtorms, 
&c. Secondly, that it happened by ſtorms and perils of the 


owp. Rep» 


Teas in the voyage generally ; and Thirdly, by the tarratry of 


the maſter. CE ER | 
The cauſe was tried before Mr. Juſtice Aſhhurft at Guildhall 
at the fittings after Zafler term, 1/774, by a ſpecial jury. On 
the trial it was proved, that this ſhip was put up as a general ſhip 
from London to Seville ; and was let to freight to one Darwin, 
to whom ſhe was chartered by Brown the captain : that it is 
the courſe of veſſels going on this voyage, to ſtop at ſome port 


in the weſt of Cornwall, to take in proviſions : that this ſhip : 


having taken her cargo on board, ſailed from London to the 


| Dewns: that while the lay there, all the other ſhips bound to 


the weſtward, bore away; but ſhe ftaid till the night after, 
and then ſailed to Guernſey, which was out of the courſe of the 


voyage: that the captain went there for his own convenience, 


to take in brandy and wine on his own account ; after which he 
intended to proceed to Cornwall : that the night after the ſhip 
quitted Guernſey, ſhe ſprung a leak, which obliged her to put 
into Dartmouth. When ſhe was refitted, ſhe ſet ſail again and 
| proceeded for Helford in Cornwall, where it was always intend - 
ed ſhe ſhould ſtop to take in proviſions ; but in her way ſhe re- 
ceived further damage, and on her arrival there, was totally in- 
capable of proceeding on the voyage and the goods were much 
damaged. It was attempted on the part of the defendant to 
Prove, that one Milles was the owner of the ſhip 3 that the voy- 
age to Guernſey was on his account; and, that the goods, taken 
on board there, were his property: but this evidence went little 
further than information and belief, except that it was proved, 
that when the ſhip arrived at Helford, the wine was delivered 
to him in his cellar. The learned judge directed the jury, that 
If the going to Guernſey was without the knowledge of Darts, it 
was barratry, and they ought to find for the plaintiff ; but if 


P. 89 


done with his knowledge, then it was not barratry : that if they | 


ſhould be of opinion, that it was without the knowledge of 


H 4 | __ Darwin 
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CHA P. Darwin he defired them to ſay, whether they thought it was with 


Ve 


the knowledge cf Willes or not. The jury found a verdict for 


—— the plaintiff, and ſaid, they thought the going to Guernſey was 


® P. 90 


without the knowledge of Darwin, whom they looked upon to 


be the true owner; but they were of opinion, it was with the 
krowledge of MWilles. ps ; = + 
A motion was afierwards made for a new ti1al; and the caſe, 
being a queſlion of great conſequence to the mercantile world, 


was twice argucd at the bar; after which the judges were una- 


nimoufly of opinion, that the Frag was entitled to recover, 
but they delivered the reaſons of their judgment /eriatim. 


Lord Mansficld. The ground of the motion for a new trial 
in this caſe is, that under the circumſtances, as they were given 


in evidence to the jury, the carrying the ſhip to Guernſey, was 
merely a deviation, but not Larratry, Much more ftreſs was 
laid at the trial, han in either of the arguments, upon this fact; 
namely, that the deviation being with the knowledge of Miles, 
che owner (though not owner pro bac vice) of the ſhip, it could 


never be barratry; and therefore, the jury were preſſed to lay, - 
whether it was with the conlent of Miiles or not and they 


faid, it was. To be ſure nothing is ſo clear, as that if the owner 
of a ſhip infure, and bring an action on the policy, he can never 
ſet up as a crime a thing done by his own direction or conſent. 
It was therefore a material ſact to proceed upon, if Milles had 
had any thing to do in the caſe; Ko he had not. It appeared 
to me, that the nature of barratry had not been judicioutly con- 
ſidered, or defined in England with accuracy. In all mercan- 
tile tranſactions, the great object ſhould be certainty : 
and therefore, it is of more conſequence that the rule 


ſhould be certain, than whether the rule 1s eſtabliſhed one 


* way or the other; becauſe ſpeculators in trade then know upon 
what ground to proceed. His Lordſhip then ſtated the three 
caſes above quoted from Strange; and after giving a defini- 
tion of the word barratry, he proceeded thus : in this caſe, the 
underwriter has inſured Ser x all barratry of the maſter ; and 
we are not now in a cafe where the owner or freighter is privy to 
it: if we were, it is evident, that no man can complain of an 
act, to which he is himſelf a party. In this caſe, all relative, 
to Willes may be laid out of it: he is originally the owner; 
but nat the inſurer here. Darwin was the freighter of the ſhip, 
and the goods that were on board were his: if any fraud be 
ccmmitted on the owner, it is committed on Darwin. The 


queſtion then is, what is the greund of complaint againſt the 


maſter? He had agreed to go on a voyage from London to 


Seville ; Darwin truſts he will ſet out immediately, inſtead of 


which the maſter goes on an iniquitous ſcheme, totally diſtinct 
from the purpoſe of the voyage to Seville: that is a cheat and a 
traud on Darwin, who thought he would ſet out directly; and 

| 5 =, Whether 
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whether the loſs happenefl in the act of barratry, that is during CHAP. 


the fraudulent voyage, or er, is immaterial, becaule the voyage 


2 


is equally altered, even though there is no other iniquitous intent. 


But in che preſent caſe, there is a great deal of reaſon to ſay 


that the loſs ſuſtai aed, was in conſequence of the alteration of 


the voyage. The moment the ſhip was carried from its right 
courſe, it was barratry; and here the loſs happened immedi- 
ately upon the alteration. Suppoſe the ſhip had been loft after- 
wards, what would have been the caſe of the inſured if he were 
. not ſecured againſt the barratry of the maſter ? He would have 
loſt his inſurance by the fraud of the mater; for it was clearly a 
deviation, and the inſui ed cannot come upon the underwriters 
for a loſs, in conſequence of a deviation. Therefore, 1 am 
clearly of opinion, that this ſmuggling voyage was barratry in 


the maſter. 


Mr. Juſtice AAon.—1 wonder that there ſhould remain a doubt: 
at this day, what is meant by barratry in the maſter, In diffe- 


rent ordinances different terms are uſed ; but they all have the 
ſame meaning. In one of the ordinances of Sechhelm, it is 
called © knavery of the maſter or mariners;“ and the fats 
ſtated here, clearly fall within that deſcription. Where it is 
a deviation with the conſent of the ' owner of the veſſel, and the 
maſter is not acting for his own private intereſt; in ſuch caſe 
it is nothing but a deviation with the conſent of the owner, and 
the underwriter 18 excuſed. In this caſe, the hulk of the ſhip 


belonged to Milles; but he had nothing to do with it, having 


chartered it to Darwin: the jury therefore did right in confſi- 
dering Darwin the owner pro hade vice. Having conſidered 
him in that light, the conduct of the maſter was clearly barra- 
try; for he was acting for his own benefit, without intending 
any good to his owner, and without his conſent and privity. 
Nobody knows when the firſt commencement of the injury 
happened; but moſt probably, on the return of the ſhip to 


Dartmouth from Guernſ/ty, where he had been for the purpoſe _ 


of ſmuggling. Therefore, I am clearly of opir.ion, that this 
change of the voyage for an iniquitous purpole, was barratry ; 
which is not confined to the runring away with the ſhip, but 
comprehends every ſpecies of fraud, knavery or criminal con- 
duct in the maſter, by which the owners or frcighters are in- 
jured. _ e . | 

; Mr. Juſtice Villes. The only doubt I had in this cafe was, 
at what time the loſs happened: and I think it may reaſonably 
be ſaid to have happened in conſequence of the ſmugeling 
voyage: for if the ſhip had procceded on her firſt intended 
courſe, ſhe would have eſcaped the fiorm. IJ hough this was 
a deviation, yet it is a fair and juſt rebutter to ſay, that ir was 


barratry in the maſter, which is a peril infured againſt by 


the policy. | 
Po 12 Mr. 
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CHAP, Mr. Juſtice 4/hurf continued of the ſame opinion, which he 
V. Held at the trial; and the rule for a new trial was diſcharged 

; by the unanimous opinion of the whole court. 

3 In another caſe, which has already been twice cited for ano- 
kw, ther purpoſe, Mr, Juſtice Baller, who tried that cauſe, ſeemed 
Vide the to think, that the breach of an embargo was an act of barratry 

lall chapter, in the maſter, Ds | . 
| In the caſe of Fall:;o, v. Wheeler, it was ſettled, that the 
freighter of the ſhip is to be conſidered as the owner for that 
voyage: ard it ſeems alſo clearly ſettled by the ſame caſe, that 
* P. 92, if an act be committed without the conſent of the owners of 
the thip, that cannot be barratry. It was, however, in a very 
late caſe, inſiſted upon, that an act of the captain, without 
the conſent of the owners of the goods, who were the inſured, 
thuugh with the conſent of the cners of the ſhip, was barratry, fo 
as to charge the underwriters, This doctrine, however, was 
over-ruled ; and could not have been admitted without over. 
turning all former decifions upon the ſubject. Barratry im- 
plies ſomething contrary to the duty of maſter and mariners, 
in the relation in which they fland to the owners of the ſhip; 
and although they may make themſelves liable to the owners of 
the goods for miſconduct, yet not for barratry, which can be 

committed againſt the owners of the ſhip, and them only, 
Wait and o- The caſe, in which this point was ſettled, was an action on 
inet, «ffig- a policy of inſurance, mide by Hague before he became a bank- 
nees of Ha- rupt, (x gods laden in the ſhip Rachette (otherwiſe the Bellona) 
* Bour- for a voyage from Londen to Rochelle, ſubſcribed by the defen- 
Term Rer. dant for 1264, at 1/. 10s. per cent. premium. The cauſe was 
223. for tried at Guildhall before Mr. Juſtice Buller, when a verdict 
Trin.26 was four d for the plaintiff, ſubject to the opinion of the court, 
Geo. 3. upon the following caſe: Jhat the bankrupt ſhip on 
board the veſſel in queſtion goods to the amount of 1800, 
tor Reochdlle. That the captain, by the inſtigation and di- 
rectien of Ns. Le Grand:, the owners of the ſhip, went with 
the [hip and carg to Bourdeaux, inſtead of Rochelle, where 
the cargo was ſold by the agent of Le Grands. That a pe- 
tition was preſei.ted by the plaintiffs to the lieutenant general 
ot the Admiralty of Guienre, flating the whole of the tranſac- 
tion between the bankrupt and the owners and captain; that 
in order to precure a landing at Bowrdeaux, their original deſ- 
tination being to Rechelle, falſe bills of loading were made out 
by the captain, at the inſtigation of Le Grand: the petition 
cor cluded with a prayer for relief. In conſequence of this 
Petition, a decree was paſſed, declaring René Guine (captain) 
Cale of the crime of barratry of the maſler, for having figned 
t:'!e bills of lading, Ec. for reparation whereof, it ſentenced 
him to perpetual ſervice in the gallies It alſo declared Do- 
G itivue le Grand gilt and convicted of having bein an inftt- 
| | gator 
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gator and accomplice of the ſaid barratry of the maſter, and ad- C H & P. 


judged him to five years ſervitude in the gallies : and alſo de- 


* creed, that the ſaid Rene Guine and Le Grand ſhould pay to the 3 
plaintiffs the amount of their loſs, and all charges and coſls. e p. gz, 


he queſtion on this caſe is, whether the plaintiffs were enti- 
tled to recover againſt the inſurers. After the firſt argu- 


ment, 


Lord Mansfield ſaid, that with regard to the ſentence which 
had been paſſed abroad, and which had declared the maſter and 


owner to have been guilty of barratry, it was entirely out of 


the queſtion. That though it was a moſt righteous judg- 


ment, yet that it was no part of the conſideration of the court 
there, what was meant by barratry in an Engliſb policy. 


The queſtion was left entirely open. That their idea of bar- 


ratry was manifeſtly different from the conſtruction put upon 
that word in our own courts, for they had found the owner 


_ guilty of barratry, which was entirely repugnant to every de- 


finition of barratry, which had ever been laid down in an 
Engliſh court of juſtice, e | 

tew days afterwards the court declared, that they had 
not the ſmalleſt doubt as to the preſent queſtion, and there - 
fore thought it very unneceflary to hear a ſecond argu- 


ment. 


Lord Mansfield delivered the opinion of the court. | 
All queſtions upon mercantile tranſactions, but more parti- 
cularly upon policies of inſurance, are extremely important, 
and ought to be ſettled. The general queſtion here is on the 
conſtruction of the word barratry in a policy of inſurance, It 
is ſomewhat extraordinary that it ſhould have crept into inſu- 
rances, and ftill more, that it ſhould have continued in them 
ſo long: for the underwriter inſures the conduct of the cap- 
tain, ' Whom he does not appoint, and cannot diſmiſs, to « | 
owner, who can do either. The point to be conſidered is, 
whether barratry, in the ſenſe in wh ch it is uſed in our poli- 
cies of inſurance, can be committed againſt any but the 
owners of the ſhip. It is clear, beyond contradiction, that it 
cannot; for barratry is ſomething contrary to the duty of 
the maſter and mariners, the very terms of which imply, 


that it muſt be in the relation in which they ſtand to the 
 Ewners of the (hips The words uſed are mafler and mariners, 
which are very particular, An owner cannot commit barratry. | 
He may make himſelf liable by his fraudulcnt conduct to the * P. 94 
| owner of the goods, but not as for barratry. And, beſides, | 


barratry cannot be committed againſt the owner, with his con- 


. ſent ; for though the owner may become liable for a civil loſs 


by the miſbehaviour of the captain, if he conſents, yet that is 
not barratry. Barratry muſt partake of ſomething criminal, 


and muſt he committed againſt the owner by the ma/ler or ma- 


rinerse 
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CH A P. riners. In che caſe of Valle and Wheeler, the court took it 
V. ſor granted, that barratry could only be committed againſt the 
_— — owner of the ſhip. The point is too clear to require any 
| jurther diſcuſſion, Rpt | 
The peſtea was delivered to the defendant. 
T: is clear that if the owner be alſo the maſter of the ſhip, 
0 any act, which in another maſter would» be conſtrued barratry, 
caanot be ſo in him; becauſe ſuch doctrine would militate 
againſt one of the rules laid down in a former part of this chap- 
ter; namely, that no man ſhall be allowed to derive a benefit 
{rom his own crime, which he would do, were he to recover 
againſt the inſurers for a loſs, occaſioned by his own at. This 
rule has been extended in the Court of Chancery to a caſe, 
where ſuch an owner and maſter, after mortgaging his ſhip, 
had committed barratry; and when the mortgagee brought 
an action at law againſt the inſurer to recover damages for 
the loſs which he had ſuſtained by this act of barratry, the 
court, {till conſidering the mortgagor as the owner, granted an 


in junction. | 
Lewin v. The facts of that caſe were theſe. The plaintiff in equity, 
Su fio. having been ſued at law upon a policy of inſurance againſt the | 


ee barratry of the maſter, which was alſo the loſs e in the | 
Potiethg, declaration, brought his Bill in Chancery to be relieved, and 
PiQtionaty, for an injunEtion. The voyage inſured was from London to | 
1 voi. 147- Marfſeilles, and from thence to ſome port in Holland. The 
maſter ſailed with the ſhip to Mar/c:lles, and then, inflead of | 
purſuing his voyage, failed to the Weft. Indies, where he fold : 
his{hip, and died inſolvent. The plaintiff by his bill ſuggeſted, : 
that Mathervs, the maſter, was allo the owner of the ſhip : that 
he had, before the voyage, entered into a bottomry bond to 
| the defendant for 2ocl., and afterwards, by a bill of ſale, had 
P. 95 * aligned over his intereſt in the ſhip to the defendant, as a ſe- 
curity for the 200. that Mathews was nevertheleſs, in E 
equity, to be conſidered as owner of the ſhip, though in law } 
the ownerſhip and property would be looked upon to be in 
the de fendant; and that the owner ofa ſhip could not, either } 
in law or equity, be guilty: of a barratry concerning the ſhip ; , 
and therefore, he prayed an injunction, and that the policy K 
0 
c 


might be delivered up. The matters of fact being confeſſed 
by the anſwer, an injunction was moved for on the principle, 
that a mortgagor is to be confidered in equity as the owner of 


the thing mortgaged ; and that Mathews, the maſter, being is 
owner, could nat be guilty of barratry. toy 1 

Lord Hardwicke.—Parratry is an act of wrong done by i 
the mafter againſt the thip and goods; and this being the 40 
caſe of a ſhip, the queſtion will be, who is to be conſi- « 
cered as the owner ? Several caſes might be put, where bar- 4 


ratry may be alligned as the breach of an inſurance; and 
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barratry or not. is a queſtion properly determinable at law: CH AF. 
but in this caſe it is not ſo, for courts of law will not conſider V. 
a mortgagor as having any right or intereſt in the thing mort 
| paged; and a man may frequently come into equity for | 
relief in reſpect of a part only of his caſe. It might, indeed, 
be conſidered at law, whether what the maſter has done. 
whether he be owner or not, did not amount to a breach of 
contract as maſter, and ſo to a barratry : it may likewiſe be 
| ſo conſidered in this court. But at law a defendant cannot 
read part of a plaintiff's anſwer io a bill filed againſt him 
here: the whole an{wer muſt be read, which has often been 
a reaſon for this court to interpoſe by injunEtion upon a plairt 
at law; and conſidering the mixed nature of this cafe, I think 


an in junction ought to be granted. | Es 
Even if the parties inſert in the policy the. words in any Havelock, 
| lawful trade, if the captain commit barratry by ſmuggling, the v. Hancil 
underwriters are anſwerable. For otherwiſe the word barratry upon De- 
ſhould be ſtruck out of the policy; and moſt clearly the ſtipu- um N 
lation in the policy reſpecting the employment of the ſhip in 2 
a lawful trade, muſt mean, as was ſaid by Lord Kenym in de- 
livering the unanimous opinion of the Court, 7he trade on 
which ſhe is ſent by the owners. 1 | 
* Hither:o we have conſidered barratry only, as it aſſects the“ P · 96 
rights of the inſurer and inſured, which is certainly the material 
point of view in our preſent enquiry : but, before we come to the 
conclufion of this chapter, it will be proper to take notice of 
thoſe poſitive regulations, which exift in this and other coun- 
tries, for the puniſhment of thoſe who are pvilty of ſome of 
the more heinous acts of barratry. | / 
Buy the ordinances of Middleburg, Rotterdam, and Ham- z Magen 
burgh, if any act of barratry be committed by the maſter, 77.112.215. 
various degrees of nuniſhment, ſometimes amounung even to 
rag oy inflicted upon him, proportioned to the enormity of 
is guilt. | | 4 
We do not find that any puniſhment was expreſsly provided, 
by the law of England, for offences of this nature, till the 
reign of Queen Anne, at which time, as may be collected from 
the preamble of the ſtatute, the wilful caſting away, burnirg 
or deſtroying of ſhips by the maſter or mariners, was Le- 
come very frequent. 5 V | | 
To prevent theſe evils that ſtatute ordains,“ that if any + Anre,fat, 
captain, maſter, mariner. or other officer belonging to any 2-24 
* ſhip, ſhall wilfully caſt away, burn, or otherwiſe deſtroy 
the ſhip unto which he belongeth, or procure the far e to be 
* done to the prejudice of the owner or owners thereof, 
* or of any merchant or merchants that ſhall load couds 
* thereon, he ſhall ſuffer death as a fclon.“ | 


Upon 
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and therefore, by a ſubſequent ſtatute, it was declared, © that 


— if ny owner of, or captain, maſter, mariner, or other 


4 Geo, 1. 0 
12. 3.1 


11 Geo. 1, 
e. 29. {, 6. 


4 P. 97 


„ convicted, ſhall be deemed and acJudg 


9th Setio?. 
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s officer belonging to any ſhip, ſhall wilfully caſt away, burn 
« or otherwiſe deſtroy the ſhip of which he is owner, or unto 


„ which he belongeth, or in any manner direct or procure the 


« ſame to be done, to the prejudice of any perſon or perſons 


e that ſhall underwrite any policy or policies of inſurance 
© thereon, or of any merchant or merchants that ſhall load 
goods thereon, he ſhall ſuffer death,” £ | 

By a ſubſequent ſtatute 1t was afterwards enacted, © that if 
% any owner of, or captain, maſter, officer or mariner belong- 


ing to any ſhip or veſſel, ſhall wilfully caſt away, burn, or f 


* otherwiſe deſtroy the ſhip or veſſel of which he is owner, 
« or to which he belongeth ; or in any wiſe direct or procure 
© the ſame to be done, with intent or deſign to prejudice 
any perſon or perſons that hath underwrote, or ſhall un- 
% derwrite any policy or policies of inſurance thereon, or of 


% any merchant or merchants. that ſhall load goods thereon, 


„ or of any owner or owners of ſuch ſhip or veſſel, the 
«* perſon or perſons offending therein, _ thereof- lawfully 


a felon or felons; 
« and ſhall ſuffer, as in caſes of felony, without benefit of 
« clergy.” | 5 


The following ſection directs, that if the offence be com- . 


mitte1 within the body of a county, the ſame ſhall be tried as 
all felonies are in the common law courts : but if upon the high 
ſeas, then to be tried agreeably to the directions of the 28th 
H. 8. c. 15. | Ben | 1 
Theſe are the only poſitive regulations, known to the law 
of England, for the puniſhment of thoſe who wiltully deſtroy 
ſhips to the prejudice of ſuch perſons as are intereſted in their 
preſervation. „ „„ | 


CHAPTER Tus SIXTH. 


Of Partial Loſſes, and of Adjuſtment. 


H AVING, in the proceting chapters, treated fully of the 


different kinds of loſſes, tor which the underwriters are an- 


ſwerable, the ſubject naturally leads one to conſider, -when 


loſſes ſhall be ſaid to be total, and when partial or average, as 
they have been moſt commonly denominated, When we 
3 of a total loſs, we do not always mean to ſignify, that 
the property inſured is irrecoverably loſt or gone: but _ by 

| | ſome 


Upon trial this act was found not to be ſufficiently extenſive « 
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AND OF ADJUSTMENT. 


ſome of the perils mentioned in the policy, it is in ſuch a con- CHAP 


dition, as to be of little uſe or value to the infured, and fo 
much injured, as to juſtify him in abandoning to the inſurer, 


and in calling upon him to pay the whole amount of his inſu "Ta * 


rance, as if a total loſs had actually happened. But the idea 
of a total loſs, in this ſenſe of the word, is fo intimately 


blended and interwoven with the doctrine of abandonment, 


that it will add much to clearneſs and preciſion, to refer what 
may be ſaid on this ſubject, till we come to the chapter on 
abandonment. In this place it will be ſufficient to remark, 
that in caſe of a total loſs, properly ſo called, the prime coſt ot 


the property inſured, or the value mentioned in the policy, 


muſt be paid by the underwriter; at leaſt, as far as his pro- 


orion of the inſurance extends. This is evident from the 


nature of the contract; for the inſurer engages, as far as to 
the amount of the prime coſt, or value in the policy, that the 
thing inſured ſhall come ſafe : he has nothing to do with the 
market; he has no concern in any profit or loſs which may 


2Burr.1 170, 


ariſe to the merchant from the ſale of the goods. If they be 
totally loſt, he muſt pay the prime coſt, that is, the value of 


the thing he inſured, at the ow?/e? : he has no concern in any 
ſubſequent value. So likewiſe, if part of the cargo, ca- 


pable of a ſeveral and diſtinct valuation at the outlet, be 


totally loſt ; as if there be one hundred hogſheads of ſugar, 
and ten happen to be loſt, the inſurer muſt pay the prime coſt 
*of thoſa ten hogſheads, without any regard to the price, for 
which the other ninety may be ſold. Thus much at preſent 
for total loſſes. $f „ LY 

The ſubje& of this and the following chapter, Teems to be of 
all others the moſt intricate and perplexing, in the whole law 
of inſurance; an intricacy, which ariſes from ſeveral cauſes, 
In the firſt place, the ſubje& of average has very ſeldom fallen 
under the cognizance of courts of judicature in this country; 
conſequently there are very few adjudged cafes to be found : 
In this ſcarcity of ſettled principles, recourſe muſt be had to 
the writers of foreign nations, and to ſuch of our own as have 


written upon commerce in general: but the reſearch is by no 


3 Burr 155g 


means attended with ſatisfaction, much leſs with conviction. 
Another ſource of perplexity upon this ſubject is, the irregula- 
rity and confuſion, which we meet with in the preſent form of 
policies of inſurance, Ambiguities frequently ariſe in them, 
by uſing the fame words in different lenſes ; and, in no in- 
fiance, is this abſurdity more glaring than in the uſe of the 
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word average. This word in policies has two ſignifications; 


tor it means © a contribution to à general le; and it alſo is 


uſed to ſignify '* a particular partial loſs, In commercial 


affairs, indeed, it has no leſs than four different meanings; 
ad therefore, it caunot be wondered at, if much confuſion of 
| | ; 2 | idea: 


8 
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CH AP. ideas has ariſen won the ſubject. In order to prevent that, if 
VI. poflible, in the ſubſequent part of this work, I ſhall here en- 
JK deavour to diftinguith between the four different ſenſes of the 
word“ average ;” and wherever I ſhall have occaſion in ſuture 
to ſpeak of a damage ariſing to goods or other property, not 
total, except when I am reciting the words of a policy, I 
ſhallitake the liberty of calling it, as I have already done at the 
head of this chapter, a partial, not an average loſs. 
Lex Merc. When goods or merchandizes carried by fea, are thrown over- 
red 147. board in a ſtorm, for the purpoſe of lighter.ing the ſhip ; the ow- - 
ners of the ſhip and of the goods ſaved contribute ſor the relief 


| 

of thoſe, whoſe goods are ejected, in ſuch a manner, that all, , 

vho profited by the lightening of the ſhip, may bear a propor- 8 

tional loſs of the goods, thus thrown overboard for the com- ] 

| mon ſafety. This contribution is what is called general or . 

p. 100 * groſs average; the full diſcuſſion of which vill be the buſineſs a 

| of the next c.mpter. | DOT { 

Small or peity averages are the next ſpecies; and, as theſe never 1 

{all upon the underwriters, I ſhall here Jet down all that is ne- U 

Magen: 72 · ceſſary upon that ſubject. Petty average conſiſts in ſuch { 
charges and diſburſements, as according to occurrences, and 

che cuſtom of every place, the maſter neceliarily furniſhes for . 

the benefit of the ſhip and cargo, either at the place of loading A 

Cawel, or unloading, or on the voyage. 'Thele charges are, lodemanage, 

13 * 100. Thich, as it appears by C:wel's interpreter, means the hire of # 

** a pilot for conducting a veſſel from one place to another; ſt 

towage, pilotage, light- money, beaconage, anchorage, bridge- p. 

toll, quarantine, river charges, ſignals, inſtructions, paſſage ih 

money by caſtles, expences for digging a ſhip out of the ice by 

when frozen up, that it may be brought into a proper harbour; -_ 

and at London, by cuſtom, the ſee paid at Dover pier. Theſe 1 

ſeem to be all the articles ack come under the denomi- pu 

ation of petty or accuſtomed average, as well in this as in ho 

| foreign countries. . 5 

bust 5. For theſe charges, che irſurers are never anſwerable; bnt 870 

| one third. of the expences is borne by the ſhip, and two thirds A 

upon the cargo. But in order to diſcharge the inſurer, it muſt MW 1. 

appear that the diſburſements were uſual and cuſtomary in the ha: 

voyage; for if they weie incurred for any extraordirary pur- the 

poſe, or in order to relieve the ſhip and cargo from ſome im- the 

1 Mag. 72. pending danger, they ſnall then be reputed a general average, de: 

and conſequently be a charge on the inſurer. In lieu oi tri: 


theſe petty averages, it has become uſual at ſome places to pa) +* , 

5 fer cent. calculated on the freight, and 5 per cent, more ſor ave 

primage to the captain, | © 3 

Another ſpecies of average, in matters of commerce, is that per 
which we are accuſiomed to meet with in bills of Jacing, 
* paying ſo much ſreight for the ſaid goods, with primage and 
0: avyerag* 


\ * 
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* average accuſtomed.” In this ſenſe it fignifies a mall CH AP, 
duty, which merchants, who ſend goods in the ſhips of other VI. 

men, pay to the maſter, over and above the freight, for hi 

care and attention to the goods - ſo entruſted to him. This Jacob's _ 

kind of average may alſo be laid out of the preſent Law Dif. 

* enquiry, as it is too inſignificant a charge to fall upon the t tle Ave- 
underwriter. _ 5 | '*Þ 182 

Having thus diſpoſed of the different kinds of average, ſo 
as to prevent a confuſion of ideas, we ſhall now proceed to 
the main ſubject propoſed, namely, what ſhall be conſidered 
as a partial loſs; how ſuch a loſs ſhall be adjuſted, and in 
what proportion it ſhall be paid. I faid, at the beginning of 
this chapter, that theſe were queſtians of intricacy; and ſo 
moſt undoubtedly they formerly were: but much light has 
been thrown upon them by Lord Mansfeld, in his elaborate  _ A 
and very learned argument in the caſe of Lewis v. Ruc Per, e To 
and, as that caſe has been frequently recogaized, and has ever | 
ſince been looked up to, as the rule and ſtandard of deciſion, 
upon ſimilar occaſions, I have drawn moſt of my ideas upon 
this ſubject from the reaſoning there made uſe of by his lord - 
ſhip in delivering the opinion of the court. | 5 

Partial loſs, ex vi termini, implies a damage, which the 
ſhip may have ſuſtained, in the courſe of her voyage, from 
any of the perils mentioned in the policy: when applie1 to the 
cargo, it alſo means the damage which goods may have re- 
ceived, without any fault of the maſter, by ſtorm, capture, 
ſtranding or ſhipwreck, although the whole, or the greater 
part thereof may arrive in port. Theſe partial loſſes fall upon 
the owners of the property ſo damaged, who muſt be indemnified 
by the underwriter. For if the goods arrive, but leſſeued in 2 Burr 1172. 
value through damage received at ſea, the nature of an 
indemnity ſpeaks demonſtrably, thit it can only be effeqted by _ 
putting the merchant in the ſame condition iu which he would 
have been, if the goods had arrived free from damage. 

The underwriters of London expreſsly declare, as appears 


from a memorandum at the foot of the policy, that they will re 
not anſwer for partial loſſes, not amounting to 3 per cent. This Jb. : 


clauſe was introduced into Engliſh policies about the year 1 1 


having long before that time been generally uſed in almoſt all 

the trading countries in Europe; and it was intended to prevent 

the underwriters from being continually harra{l-d by trifling 
demands. But at the ſame time, that they provide Were 

trifting claims for partial loſſes, they undertake to indemnify 

* againſt loſſes, however'inconfiderable, that ariſe from a general “P. 102 
average; becauſe that can never happen but in caſts of immi- 


nent danger when it is for the common intereſt chat ſuch cx- 


pences ſhould be incurred. 
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CHAP, It has been obſerved by a very ſenſible merchant, who has 


VI. 


written upon inſurances, that almoſt all the ordinances ſeem 


4 deſieient, in not fully explaining in what caſes, and in what 
1 Magens manner, the damage ariſing from a partial loſs, ſhall be deemed 


73 


rBurr.1 170. 


9 P. 103 


to exceed 3 per cent. Jo illuſtrate his meaning, he ſtates this 
caſe. Suppoſe, ſays he, a merchant has ſhipped 101 cheſts 
of goods, of which on arrival, three cheſts are, by the ſea, or 
by ſome accident, ſo ſpoiled, as to be worth nothing ; if the 
damage be calculated as on the whole value of 101 cheſts, it 
will not exceed 3 per cent. and it is thought by moſt inſurers 
not to be recoverable, in ſuch a caſe, by the inſured : eſpecially 
if the inſurance be made, without expreſsly declaring, in the 
policy, the particular ſum inſured on each cheſt. 'The foun- 
dation of this opinion is, that it is conſidered as one entire in- 
ſurance, and not a diſtinct inſurance on each ſhip. 

This is a point, which at firſt view may ſeem to fall within 
a caſe laid down by Lord Mansfeld, If, ſaid his lordſhip, 
the cargo be totally loſt, the underwriter muſt pay the va- 
lue of the thing he inſured. So, if part of the cargo, capable 
of a ſeveral and diſtin valuation at the outſet be zcta/ly loſt ; 
as if there be 100 hogſheads of ſugar, and ten happen to be 
loſt, the inſurer mult pay the prime coſt of thoſe ten hogſheads, 


without any regard to the price for which the other 90 may be 


ſold. So it has been ſuppoſed in the caſe put by Magens, 
the three cheſts of goods are as _—_ of adiſtin and ſe- 
veral valuation, as the three hog eads of ſugar ; and conſe- 
quently are to be paid for, as for a total loſs. But Lord 
Mansfield is putting a caſe merely to ſhew, that the market 
rice is not at all to be conſidered in charging the inſurer ; and 
85 Lordſhip certainly had not in his contemplation the caſe 
put by Magens. | | rk 

As clearneſs and preciſion are neceſſary upon all ſubjects, 
and more 9 upon this, it will be proper to obſerve, that 
* when we ſpeak of the underwriter being liable to pay, whether 
ſor total or partial loſſes, it muſt always be underſtood, that they 


are liable only in 1 to the ſums which they have un- 


I Magens 
35 


derwritten. Thus, i 


a man underwrite 1004. upon property 
valued at 5001 and a total loſs happen, he ſhall be anſwerable 
for 1000. and no more, that being the amount of his ſubſcripe 
tion: if only a partial“ loſs, amounting to 601. or Jol. per cent. 
upon the whole value; he ſhall pay 607. or 70ʃ, being his pro- 
portion of the loſs. 5 i | . 
When a total loſs happens, the inſured is entitled to recover 
againſt the underwriter, as ſoon as he has proved the value 
of the thing inſured : but when the value is inſerted in a 


pa licy, the inſurer by allowing ſuch inſertion, has admitted 


tha value to be as ſtated; and nothing remains but to prove, 
| | | | that 


AND OF ADJUSTMENT. 
that the goods inſured were actually on board the ſhip, It is 
only in caſes of total loſs that any difference conſiſts between 


CHAP 
VI. 


a valued, and an open policy: in the former cate the value i— — 


aſcertained ; in the latter, it muſt be proved. But where the 
loſs is partial, the value in the policy can be no guide to 
aſcertain the damage; which then neceſſarily becomes a ſub+ 
ject of proof, as much as in the caſe of an open policy. _ 


When a partial loſs happens, the firſt enquiry which na- 


turally ariſes is this; for what docs the inſurer undertake to 
indemnify the owner, in caſe of a partial loſs ? To anſwer ths 
queſtion, regard muſt be had to the nature of the contract, 
between the underwriter and the merchant. What 3s the na. 
ture of the contract? That the goods ſhall come ſafe to the 
port of delivery; or if they do not, that the inſurer will in- 
demnify the owner to the amount of the value of the goods, 


Vide antes 
Co I» Pe 1 


2 nr”. 
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ſtated in the policy. Wherever then the property inſured is 


leſſened in value, by damage received at fea, juſtice is done by 


putting the merchant in the ſame condition (relation being had 


to the prime coſt or val de in the policy) which he would have 
been in, if the goods had arrived free from damage; that is 
by paying him ſuch proportion of the prime coil or value in 
the policy as correſponds with the proportion of the diminution 
in value occaſioned by the damage. The queſtion then is, 
how is the proportion of damage to be aſcertained? Tt cer- 
tainly cannot be by any meaſure taken from the prime coſt : 
* but it may be done in this way. Where an entire thing, as 


2 Purr. 
1150. 
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one hogſhead of ſugar happens to be ſpoiled, if you can fix, 
whether it be a third, a fourth, or a filth worſe, then the da- 


mage is aſcertained to a mathematical certainty. How is this 
to be found out ? Not by any price at the port of diſcharge ; 
but it muſt be at the port of delimery, where the voyage is 
completed, and the whole damage known. Whether the price 
at the latter be high or low, it is the ſame thing ; for in either 


caſe, it equally ſhews, whether the damaged goods are a third, 
a fourth, or a fifth worſe than if they had come ſound : con- 
ſequently, whether the injury ſuſtained be a third, fourth, or 


fifth of the value of the thing. And as the inſurer pays the 
whole prime coſt, if the thing be wholly loſt; ſo if it be only 
a third, fourth, or fifth worſe, he pays a third, fourth, or fifth, 
not of the value for which it fold, but of the value ſtated in 
the policy. And when no valuation is ſtated in the policy, the 
invoice of the coſt, with the ad ltion of all charges, and the 
premium of inſurance, ſhall be the foundation, upon which 
the loſs ſhall be computed. | | | | 
This rule of aſcertaining damage, occafioned by a partial 
los, ſeems to be fraught with ſy much gool ſenſe, to be fo 
very comprehenſive, an ! ſo inteilizible to every underſtanding, 
uu it will now be oaly neceifary to thew, that the deci led 
| She 1 caſes 


2 Magens 
37 
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of the riſe or ſall of the market, or the ſchemes or ſpeculation 
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OF PARTIAL LOSS EB, 


caſes have been agreeable to that rule: firſt requeſting the 
reader to bear in mind, what has already been mentioned, 
namely, that the value, upon which the foregoing calculation 
reſts, is the prime coſt of the commodity, wholly independent 


of the merchant. = 5 5 

In an action upon a policy of inſurance to recover an ave- 
rage loſs upon goods, Mr. Juſtice Bu!l:7 obſerved, that in ſuch 
caſes, whether the goods arrived to a good or bad market was 
immaterial ; for the true way of eſtimating the loſs was to take 
them at the fair invoice price, | EE 

A rule having been obtained by the plaintiffs, who were the 
inſured, for the defendant (the Las) to ſhew cauſe, why a 
verdict, obtained by him, ſhould not be ſet afide, and a new 
trial had : | | | | : 

* The court, after hearing the matter fully debated, took time 
to adviſe, and their unanimous opinion was delivered to the 
following effect. EOF | 

Lord Man:jfeld.—This was an action brought upon a policy, 
by the plaintiffs, for Mr. James Bourdicu, upon the goods on 
board a ſhip, called the Frow Martha, at and from St. Thomas 
Jſiand to Hamburgh, from the loading at St. Thomas Jfland, till 


the ſkip ſhould arrive, and land the goods at Hamburgh, The 


goods, which conſiſted of fupars, coffee and indigo, were valued; 


_ the clayed ſugars at 300. per hogſhead ; the Muſca vado fugars at 


207. per hogſhead, and the coffee and indigo were likewiſe re- 
ſpeQively valued. The ſugars were warranted free from 
average, (that is partial loſs) under 31. per cent; and all other 
good free from average under 3/. per cent. unleſs general or the 


ſhip be ſtranded. 


In the courſe of the voyage the ſea water got in ; and when | 


the ſhip arrived at Hamburghi, it appeared that every hogſhead 
of ſugar was damaged. The damage the ſugars had ſuſtained, 
made it neceſſary to ſell them immediately; and they were 
accordingly fold ; but the difference between the price which 
they brought, on account of the damage, and that which they 
might then have been ſold for at Hamburgh, if they had been 
found, was as 20/. Os. 84. per hogſhead is to 23/. 7s. 84. per 
hogſhead: (that is, if found, they would have been worth 
231. hs. 8d. per hogſhead ; as damaged, they were only worth 
20l. os. 84. per hogthead.) p | 8 | 
The deſendant paid money into court, by the following rule 
of eſtimating the damage: he paid the like proportion of the 
ſum, at which the ſugars were valued in the polkey, as the price 
of the damaged ſugars bore to ſound ſugars at Hamburgh, the 
port of delivery. All this was admitted at the trial ; though 


perhaps upon an accurate computation, there may be a miſtake 


of about 17s, on the money paid in. But no advantage was 


at- 


1 


— — — 


merchants) found the defendant's rule of eſtimation to be right, 


AND OF ADJUSTMENT. 


attempted to be taken of this flip ; it was admitted, that the C H A P. 
money paid in was ſufficient, if the rule, by which the deſen- L 
cant eftimated the loſs, was right: and the only queſtion was, 
by what meaſure or rule the damage, upon all the circumſtan- > 
ces of the caſe, ought to be eſtimated. | | | 
To diſtinguiſh this caſe, under its particular circumſtances, # p. 168 
out of any general rule, the plaintiff's counſel called Mr. 
Samuel Chollett, clerk to Mr. Bourdieu, who proved, that upon 
the 15th of February, the time of the inſurance, ſugars were 
worth at London and Hamburgh 351. a hogſhead ; that the 
propoſal of a Congreſs to be holden, and the expectation of a 
peace, had, on a ſudden, funk the price of ſugars : that beſore 
the ſhip arrived at Hamburgh, and before he knew that the 
ſugars had received any damage, Mr. Bourdieu had ſent orders, 
that the ſugars ſhould be houſed at Hamburgh, and kept ll the 
rice ſhould - riſe above 3o/. a hogſhead : that he had many 
de hogſheads of ſugar lying at Amflerdam, to which place 
he had ſent the like orders; that che congreſs not taking place, 
in fad ſugars roſe 25 per cent.: that what he ſold of the ſugars, 
which he had at Amſlerdam, brought zol. per hogſhead, and 
upwards : that he might have fold theſe ſugars at the fame 
price, if they had been kept, according to his orders; and the 
only reaſon for which they were not kept was, becauſe they 
were rendered periſhable from the ſea water, which had got in. 
Therefore, ſaid they, the neceflity of an immediate ſale, and 
* conſequence thereof, ought to be computed into the 
amage. | „ 
The ſpecial jury (amongſt whom there were many ſenſible 


and gave their verdict for him. They under flood the queſtion 
very well, and knew more of the ſubject of it, than any body 
elſe preſent ; and they formed their judgment from their own 
notions and experience, without much aſſiſtance from any thing 
that paſſed, | | En 

The counſel for the plaintiff, in the outſet, chiefly reſted 
upon the particular circumſtances of this caſe. The defen- 
Cant offered to call witneſſes to prove the general uſage of eſti- 
mating the quantity of damage, when goods are injured, 5 

I was at firſt ſtruck with the argument, that the immediate 
neceſſity of ſelling in this caſe might be taken into conſidera- 
ton, as an exception to the general rule; and propoſed that 
the cauſe might be left to the jury upon that point. But Mr. 
Winn for be defendant argued, that " neceſſity of ſelling, 
and the conſequence thereof ought not Yo be regarded: and — _ 
* what he ſaid, had ſo much weight, that it very much changed“ P. 1 
my way of thinking. . . EC | 

5 = 1 There 
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There was nothing to ſum up; but the jury aſked, whether 
J would give them any directions. I ſaid, J left it to them, 
* Whether the difference between the found and the damaged 
„ ſugars, at the port of delivery, ought to be the rule; or, 
„ whether the neceſfity of an immediate ſale, certainly occa- 
„ fioned by the damage and the loſs thereby, ſhould be taken 
„into conlideration,” I told them, though it had ſtruck me 
Wat firſi, this might be an exception; yet what the counſel 
for the defendant ſaid to the contrahy, ſeemed to have great 
weight.“ The verdict was for the detendant; and a new trial 
was moved for. 

No fact is now diſputed; the only queſtion is, whether the 
Jury have eſtimated the damage by a proper meaſure. To make 


this matter more intelligible, I will firſt ſtate the rule, by which 


the deſendant and the jury have gone; and then I will examine 


 Vhether the plaintiff has ſhewn a better. 


The defendant takes the proportion of the difference between 
ſound and damaged at the port of delivery, and pays that pro- 
Portion upon the value of the goods ſpecified in the policy; 
and has no regard to the price in money, which either the 


lound or the damaged goods bore 1n the port of delivery, He 


lays, the proportion of the difference is &qually the rule, whe- 


ther the goods come to a riſing or a falling market. For in- 


| Nance, ſuppoſe the value in the policy to be 30. the goods are 


. 


damaged; but ſell for 40l.: if they had been ſound, they would 


have jold for 504. The difference then between the ſound and 
damaged is a fifth; conſequently the inſurer muſt pay a fifth 
of the prime colt, or value in the policy, that is 6. e conver/o, 
if they come to a loſing market, and fell for 10. being da- 
mag ed, but would have ſold for 20. if found, the difference is 


one half: the inſurer muſt pay half the prime coſt, or value in 


the policy, that is 15/, : | 
To this rule, two objections have been made, Firſt, that 


it is going by a different meaſure in the caſe of a partial, from 


that which governs in caſe of a total loſs; for upon a total loſs, | 
the prime coſt, or value in the policy muſt be p 


aid, The 


* anſwer to which objection is, that the diſtinction is founded in 


the nature of the thing. Inſurance is a contract of indemnity | 


againſt the perils of the voyage, to the amount of the value in 
the policy; and therefore, it the thing be totally loſt, the inſu- 
rer muſt pay the whole value which he inſured at the outſet. 


But where a part of the commodity is ſpoiled, no meaſure can 
be taken from the prime coſt to aſcertain the quantity of the 
he only way is to fix, whether the thing! 


be a third or fourth worſe chan the found commodity ; Fm 


damage ſuſtained. 


can 
' the Þ 
hing 
and 


then Þ 


a valued policy. 
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then you pay a third or fourth of the prime coſt, ar value of C 


the goods ſo damaged. f | Gy 
e next objection, with which this caſe has been entangled, 


is taken from the circumſtance of the policy in queſtion being 


HAP. 
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I am a little at a loſs to apply the arguments drawn from 


thence. It is faid, © that a valued is a wager policy, like i- 
* terefl or no intereft; and if ſo, there can be no partial loſs, 
and the inſured can only recover as for a total loſs, aban- 


doning what is ſaved, becauſe the value ſpecified is fiftiz 


= tious. 


A valued policy is not to be confidered as a wager policy, 


or like © zntereft or no interęſi. If it were, it would be void 


by the ſtatute of 19 Geo. 2. c. 37. The only effect of the va- 
lation, is fixing the amount of the prime coſt, juſt as if the 
parties admitted it at the trial: but in every argument, and for 
every other purpoſe, it muſt be taken, that the value was fixed 
in ſuch a manner, as that the inſured meant to have an in- 


Vide poſt, 
chap. Ich. 


demnity only, and no more. If it be undervalued, the merd 


chant himſelf ftands the inſurer for the reſt, If ir be much _ 
_ overvalued, it muſt be done with a bad view, either to gain, 


contrary to the 1th of 1 the Second, or with ſome view 
to a fraudulent loſs; therefore, the inſured never can be al- 


lowed to plead in a court of juſtice, that he has greatly over- 
valued, or that his intereſt was merely a trifle. Ts 
* It is ſettled that upon valued policies, the merchant need 


only prove ſome intereſt to take them out of the 19th Geo, 2.; 


becauſe the adverſe party has admitted the value: and if more 


prone were required, the agreed valuation would ſignify nothing. 


ut if it ſhould come out in proof, that a man had inſured 


20008. and had intereſt on board to the value of a cable only; 
there never has been, and, I believe, there never will be a de- 
termination, that, by ſuch an evaſion, the act of parliament 


may be defeated. There are many advantages from allowing 


valued policies : but where they are uled merely as a cover to 
47 they would be conſidered as an evaſion, To argue 
that 

policy, is directly contrary to the very terms of the policy it- 
ſelf. It is exprelsly ſulject to average, if the loſs upon ſugars ex 
ceed 5 per cent; and even if it were not ' ſubject to aver: 
age, the conſequence would be, that every partial loſs muſt. 
thereby become total; but only the event, to entitle the inſured 


7 Is Low Mansfield's argument, in 3 to the ſirſt obje e- 


ere can be no adjuſtment of a partial loſs upon a valued 


tion, I have taken the liberty of abridging much of what fell 


already inſerted it, in the former part 


ſrom his lordſhip, havin 
I laid down the rules of deciſion upon 


of the chapter, where 


this point. 
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CHAP. to recover, would not happen, unleſs there was a total loſß. 
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about a ſortieth, and the inſurer would Le to pay above a third. 
Suppoſe they come to a rifing market, and the found ſugars 


P. 110 


at the bar; and the more 


Conſequently the plaintiff in this caſe would not be entitled to 
recover at all; for there is no colour to ſay that this was a total 
loſs : befides the plaintiffs have taken the goods and fold them, 


In oppoſition to. the meaſure the jury ſhave gone by, the 


plaintiffs contend, that they ought to be /paid the whole value 


in the policy, upon one of two grounds. 

iſt, Becauſe the general rule of eſtimating ſhould be the 
difſerence between the price the damaged goods ſell for, and 
the prime coſt or value in the policy. Here the damaged ſold 
at 200 cs, 8d. per hooſhead; and the underwriter ſhould make 
it up 3c/. To this'T anſwer, that it is impoſſible that ſhould 
be the rule: it would involve the urderwriter in the riſe or fall 
of the market: it would ſubject him, in ſome -cales, to pay 
valily more than the loſs; in others, it would deprive the in- 
ſured of any ſatisſaction, though there was a loſs, For in- 
Rance, ſuppoſe the prime coſt or value in the policy 30. ger 
hogſhead; the ſugars are injured; the price of the beft is 204. 
a hogſhead; the price of the damaged is £94, 10s. 'The loſs is 


ſell for 404. a hovſhead, and the damaged for 35. the loſs is an 
cighth, yet the inſurer would be to pay nothing. | 

* 'Fhe 2d ground. upon which the plaintiffs contended that the 
30l. ſliould be made vp, is, that it appears the ſugars would 
have fold for that price, if the damage from the ſea water had 


not made an immediate ſale receſſary. The moment the jury 


brought in their vedict, I vas fatisfied that they did right, in 
totally diſregarding the particular circumſtances of this caſe ; 
and I wrote a memorandum at Guildhall, in my rote-beok, 


that the verdict ſeemed to me to be right. As J pn that 


the other cauſe upon the ſame point would be tried, I theught a 
good deal upon the queſtion, and endeavoured to get what 
aſhiſtarce I could, by converfing with ſome gentlemen of expe- 
rier ce in adjuflments. The point has now been fully argued 
; have thought, the more I have 
heard upon the ſubject, the more I am convinced, that the jury 
did right to pay no regard to theſe circumftances. | 
The nature of the contract is, that the goods ſhall come ſafe 
to the port of delivery, or if they do not, that the infurer will 
Indemnity the plaintiff to the amount of the prime coſt, If 


they arrive, but leflened in value; in order to indemrity the 


owner, ke ruſt be put in the ſame condition, in which he 
would have teen if the goods had arrived free from damage: 
that is by paying ſuch proportion or aliguct part of the prime 
coſt, as correſponcs with the proportion or æiguot part of the 
diminution in value cccaſioged by the damage. 8 

| | . | e 


„ * — Þ 
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The duty accrues upon the ſhip's arrival and landirg her CH AP. 

cargo at the partof delivery: the inſured has then a right to VI. 

demand ſatisfaction. The adjuſtment can never depend upon 

ſuture events or ſpeculations. How long is he to wait? a 
week, a month, or year? _ 1 VV 
In this caſe, the price roſe: but if che Congreſs had taken 
place, or a peace had been made, it would have fallen. The 

cefendant did not infure, that there ſhould be no cengreſs or 
peace, It is true Mr. Bourdieu ated upon political ſpecula- 


tion, and ordered the ſugars to be kept till the price ſhould be 


307. and upwards : but no private ſcheme or project of trade 
of the inſured can affect the inſurer; for he knew nothing of 
it. The defendant did not undertake that the ſugars ſhoulkl 
bear a price of 3ol. a hogſhead. If ſpeculative deftinations cf | 
*the merchant, and the ſucceſs of ſuch ſpeculations were to be# P. 121 
regarded, it would introduce the greateſt injuſtice and incon- 
venience : the underwriter knows nothing of them : the orders 
here were given after the policy was ſigned. But the deciſive 
anſwer is, that the inſurer has nothing to do with the price; 
and that the right of the inſured to a ſatisfaction ariſes imme- 
diately upon their being landed at the port of delivery. | 
We are of opinion, that the plaintiffs are not entitled to 
have the price, for which the damaged ſugars were Told, made 
up 30l. per hoꝑſhead. and it ſeems to us as plain as any pro- 
poſition in Euclid, that the rule by which the jury have gore, is 
the right meaſure. „„ 8 
In a ſubſequent caſe, which will hereafter be mentioned for Le Cras v. 
another purpoſe, Lord Mansfeeld ſaid, that the caſe of Lows v. Hut he. 
Rucker thould be the rule in all ſimilar caſes, that is, wherever ING 
there was a ſpecifick deſcription of caſks or goods: but in Le yige fell. 
Cras v. Hughes, the property, which conſiſted in various goods c. 14. 
taken from an enemy, was valued at the ſum inſured, and part 


was loſt by perils of the ſea; conſequently the ſame rule could 


not be adopted, on account of the nature of the thing inſured. 
The only mode was to go into an account of the whole valge of 
the goods, and take a proportion of that ſum, as the amount of 
the goods loſt, _ 5 5 

Since the 19 of Geo. 2. the conſtant uſage has been to let 
the valuation fixed in the policy remain, in caſe of a total lots; 
unleſs the deſendant can ſhew that the plaintff had a colourable 
intereſt only, or that he has greatly overvaiued the goods: but 
a partial loſs opens the policy. 'This cuſtcm, ſaid Lord Hans- 
feld, was introduced by Lord Chief Juſlice Lee, in a caſe of 
Eraſmus v. Banks : and in another caſe of Smith v. Flexrey, M.21. Geo. 
which happened about the ſame period, the ſame rule of deciſion** | 
was adopted | 


By the ordinances of Hamburgli it is declared, that in caſe 2. Magens 


of a damage to gocds, the aſſured is not to open the damaged 226: _ 
| | | e 5 gocds, 
d 9 
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C H A P. goods, but in the preſence of the aſſurers or their deputies ; 
VI. but if time and circumſtances do not give opportunity to call 
S—_— them, yet the goods muit not be opened, but in the preſence of 
* P. 112 * a notary, and ſome witneſſes, I can find no ſuch regulation in 
the law of inſurance in England, nor do I underſtand, that any 
ſuch is adopted in practice. Indeed it ſeems to be needles ; 
becauſe an aſſured, in order to entitle himſelf to recover for a 
partial loſs, muſt prove by diſintereſted witneſſes, to the ſatis- 
{action ofthe jury, the quantity of goods damaged in the courſe 
of the voyage. The parties may, however, inſiſt upon being 
. 5 preſent. N ö 15 
| It will be proper here to remark that ſome goods are of a 
921. of periſhable nature; and therefore, when they are damaged by 
once. 5 SED E : | 
Stockholm, Juch natural and inherent principle of corruption in themſelvcs, 
and Ham- the underwriters by the ordinances of moſt countries, are held to 
bwgt.. be diſcharged The underwriters of London have indeed, by 
. expreſs words inſerted in their policy, declared, that they will not 
ph ping i, be anſwerable ſor any partial loſs happening to corn, fiſh, ſalt, 
© ſruit, flour, and feed, unlets it arife by way of a general average, 
or in conſequence of the ſhip being ſtranded, *Lhis clauſe was 
intraduced by the underwriters, to prevent the vexation ot trifling 


demands, which mult have ariſen in every voyage, on account of 


the very periſhable nature of thoſe commodities, which we 

have juſt had occaſion to enumerate. This form was formerly 

uſcd by the two inſurance companies, as well as by the private 

inſurers, till the year 1754, when a ſhip _— been ſtranded, 

Cantillon v. und got off again, the inſurance recovered a ſmall partial loſs 
the London againſt the . Aſſurance Company, ſince which period, 
AſmComp. the Companies have leſt out the words, “ or the fhip be ſtrand- 
dae n ed; and are row only liable, in caſes of a general average: 
Parte 2553 put the old form is 1till retained by private inſurers, | | 
Upon this clauſe there have been ſeveral determinations, in 

all of which it has been uniformly held, that the underwriters 

can in no caſe be anſwerable for a partial loſs to ſuch commodi- 

ties: and that no loſs ſhall be deemed a total one, but the ablo- 

lute deſtruction of the thing inſured; for that while it ſpecifi- 

cally remains, though perhaps wholly unfit for uſe, no loſs has 


happened within the meaning of this memorandum. It may 


allo be proper to premiſe that Corn is a general term, and in- 


Maſon v. l 
Surry, cludes many particulars; peas and beans have been held to 
Vice pen. come w:hin the meaning of the word. | 


* P. 113 But in a late trial at Guzldhal in the court of common pleas, 


Jou-nu v. Mr. Juſtice H/:1/7z was of opinion, that the term ſalt uſed in the 


Fourdiev memorandum did not include ſalt-petre. 
Siuines a- A Ct! I; f1 1 | h * h 
easter n action upon a policy of inſurance was brought for the re- 
Yerm, 27 Ccovery of 564. 197, 84, per cent. being the damage received by 
Geo. 3. a cargo of wheat on board the Þo/cawen infured at and from 
. Lancaſter to Rute rd. The wheat was valued by agreement 
| al 


2 


eee e NL Sager eh Wy ae LHR n 
e bg L D CS IN A ES 0 ͤ ͤ ek As On A ID 
e re oO 


ze en 
777 


IP 
2 
N 


2 


Nees F 


AND OF ADJUSTMENT. 


at 308. per quarter. The policy was in the ordinary form, CHAP. 


with the uſual clauſe at the bottom, that corn. fiſh, fruit, Se. 


ſhould be warranted free from average, unleſs general, or the >-——— 


The defendant having pleaded the general iſſue, the cauſe came 
on to be tried; and a ſpecial caſe was reſerved for the opinion 
of the Court, ſtating, that after the ſhip's departure from Lan- 


caſier, and before her arrival at Rotterdam, ſhe met with 
a violent ſtorm: that ſhe was by and through the force of 


winds and ſtormy weather, obliged to cut away, and leave her 


| ſhip be ſtranded. The defendant underwrote this policy for 100/, Willon v. 


Smith 3 
Burr. 1550s 


cable and anchor, for the ſafety of the ſhip and cargo: that the. 


was alſo greatly damaged and obliged to run to the firſt port 


to refit : that the expence of refitting the ſhip amounted to 


381. 158. per cent. which the defendant in this caſe had paid, 
being a general,average. 'The caſe then ſtates, that the hatches 
were not opened at Liverpool (the place where ſhe had gone 
to repair) but the ſhip, being refitted, proceeded on her voyage, 
and arrived at Rotterdam, where her cargo of wheat was 
landed : that upon her unloading it, it appeared that it had re- 
ceived damage by the ſaid ſtorm to the amount of 561. 19s, 84. 
per cent. | | | 1 . 

The ſingle queſtion was, upon the true conſtruction and 
meaning of the words, free from average, unleſs general, or 


the ſhip be ftranded, whether the plainuff could under the 


circumſtances recover in this action for the damage of 561. 


195. 8d. per cent. After two arguments, the Court gave 
judgment for the defendant. _ VV 
Lord Mansfield — Policies of inſurance, according to their 


ariſes in them from uſing the fame words in different ſenſes ; 
particularly, in the uſe of the word average. It is uſed to ſig- 
® nify a contribution to a general loſs; and it is alſo uſed to ſig- 


nify a particular partial loſs. 


But whether it be conſidered in one, or other of theſe ſenſes, 


it will not avail the plaintiffs in this cafe. For if it here ſiguity 


preſent form, are very irregular and confuſed : an ambiguity 


) 
Fx 


contribution, the inſurer is to be free from contribution, unlets 


the contribution be general. If it ſignify 4%, then plainly it 
is warranted free from all particular loſs. The inſurer is liable 


to all loſſes ariſing from the ſhip being ſtranded; and in all cafes, 


where there is a general average: but all other partial loſſes 
are excluded by the expreſs terms of the policy. 3 
The word“ unleſs” means the ſame as © except;” and ne- 


ver can be conſtrued as a condition, in the ſenſe that the coun- 


| fel for the plaintiffs would put upon the word *condition,”* 
namely, to be free from partial loſs, unleſs in two events, viz. 


a general average, or the ſtranding of the ſhip : but if either of 


| thoſe events did happen, then to be liable to all other average. 
1 e | 
Ihe words © free from average unleſs general,” can never mean 


0 


"OF PARTIAL LOSSES, 
CHAP. to leave the inſurer liable to any particular 3 It is clear 


VI. then that the plaintiff ought not to recover; an 
Gm, —— ought to be given for the defendant. | 
Cocking v. In a very modern caſe a queſtion aroſe upon the memorandum, 
21. n . It Was an action brought upon A policy of inſurance to recover | 
Vie es againſt the underwriters for a total loſs of the cargo. The Jury 
b. 21. und a verdict for the plaintiff, ſubject to the opinion of che 

Court upon a ſpecial caſe. | | 5 
The cafe ſtates, that the ſhip failed from Neu foundlaud on the 
2d of December 1783, with a cargo of fiſh : that on the 11th 
they hove overboard 40 quintals for the general prelervation of 
the ſhip and cargo: that on the 20th, they threw over 20 quintals 
more for the fame purpoſe: The ſhip had exceeding bad wea- 
ther till her art ival at Liſbon, on the loch of Fanuary 1784, the 
{hip being bound to Figara. When ſhe arrived at Liſvon, a ſur- 
vez was had at the requeſt of the captain, who was allo the con- 
ſignee of the goods, by the Board of Health; and it appeared to 
them, and ſo the fact was, that the cargo was of uv v through 
| {ea damage. The ſhip did not proceed to Figara, The detend- 
* P. 115 » ant has paid into Court the amount of the partial loſs ſuſtained 
| by che ſhip, and alſo the general avcrage upon the cargo. 

Lord Alangfteld. Moſt liigations ariſe from improper ſtate» 
ments of cates, and from not properly defining terms. This 
clauſe relative to fruit and fiſhi, is now a very old one in poli- 
cies of inſurance. The inſurer undertakes for all lofles, ex- 
eept particular damage, unleis the ſhip be ſtranded : he enga- 
ges againſt a total loſs. What is a loſs ? The total loſs of the 
thing inſured is the ab/olute deſtruction of it, by the wreck of the 
ſhip. Ihe fiſh may all come to port; though from the nature 
of che commodity, it may be damaged, it may be ſtinking : ſtill 

as the commodity /pecifically remains, the underwriter is dif- 
charged, | | | 

4he cther juiges concurred, Mr, Juſtice Buller obſerving, 
that from the firlt introduction of the clauſe in the year 1749, 
tl the preſent ume, the underwriter never has been held an- 
ſwerable but i caſes Where there has been a total loſs of the 
commodity. | | | 

There is indeed a caſe in Sir John Strange's reports, which 
ſeems to militate againſt the above deciſions, | | 

Upon the execution of a writ of cnquiry before Lord Hard- 
wicke, when Chief Juftice, it appeared, that the defendant was 
an ialurer to the amount of 2co/. upon corn, the value of which 
was 217/.; that the corn was fo damaged in the voyage, that 
it fold for 671, only, and the freight came to 807. The queſtion 
upon this caſe was, whether as the freight exceeded the ſalvage, 

this was not to be conſidered as a total loſs. H 

The Chief Juſtice was of opinion, that within the reaſon oft 
deducting the {reight, when the ſalvage exceeds it; the * 

| | , ti 


that judgment 
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tiff in this caſe, wherein it fell ſhort, was entitled to have it C HAP. 


conſidered as a total loſs. The jury accortingly found tor the 
plaintiff, „ | Ds 
Upon this caſe, it may be obſerved, that it was decided prior 
to the introduction of the clauſe, upon which ſo much has 
lately been ſaid ; and conſequently, ſuch a deciſion can have 
no weight now, becauſe the $ 52 is altered on account of the 


=: - 


agreement of the parties. Indeed the caſe IT am about to cite * P. 116 


was exactly ſimilar in circumſtances to Bayſeld v. Brown : 
but Lord Mansſeli in his charge to the jury gave a very dif- 
ferent direction, and the jury found accordingly. 


Maſon v. 


It was an action brought on a policy of inſurance ov goods, | 
on board the Happy Recovery at and from London to St. Augu/- pee. 1 
tine, to recover for a total loſs. The cargo was peas, which, in te: 114 
a former cauſe on the ſame policy, were held to fall within the Term 1792. 


general denomination of corn, 


in the memorandum at the foot at Gvitd- 
hall. Vide 


of tze policy. The peas arrived at the place of deſtination ; 
ante 112. 


but being much damaged, the produce of them was leſs by 
about three fourths than the freight, which, on account ot the 
ſhip's arrival at the port of diſcharge, became due. 8 

The defence ſet up by the underwriter was, that if the goods 
mentioned in the memorandum arrive at the market, though 
a loſs amounting to a total one has happened, the underwriters 
are not liable. Four or five witneſſes converſant in ſettling 
loſſes upon policies being called, proved, that the ulage was, 
in ſuch caſes, to hold the underwriter diſcharged. 
Lord Mansfeld told the jury, this was a queſtion of conſe- 
uence, and it turned upon the general import of the excep- 
tion: the witneſſes examined have put it on that point; and they 
hold, that if the ſpeciſick thing came to the port of delivery, 
the underwriter cannot be called on. How did this matter 
ſand before the year 1749 ? When the policy was general, 


and operated as an indemnity, there was little difference be- 


tween a total and a partial loſs. His lordſhip here ftated the 
determination of Boyfcld v. Brown, which, he obſerved, was 
prior to the clauſe in queſtion, But the caſes now ftand upon 
the memorandum, which is in very general words. The queſ- 
tion is, whether the uſage has not explained the generality of 
the words: ir it has, every man, who contracts for a policy 
under uſage, docs it, as if the point of uſage were inferted in 
his contract in terms. The witneſſes exaniined all ſwear it 
to be unde nſtaad, that if the ſpecifick thing comes to the 
market, the memorandum warrants the inſurer to be free from 
any demands for an average, or partial loſs. The jury found. 


= for the defendant. 


Ihe caſe of Boyfrld v. Brown has certainly been overturned 
by this decifion, which was recognized as a proper deterwing= 


P. 417 


tion in the caſe of Baillie v. Modigliani, beſore cited, where 


N. rs 
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CHAP. Mr, Tuſtice Buller ſaid, that the caſe in Strange's Reports had 
VI. been expreſsly over-ruled by the Court in the caſe of Maſon 


32 . Surray. | 


Vide ante, When the quantity of damage ſuſtained in the courſe of the 


c. 2. p. 53. voyage is known, and the amount, which each underwriter 
upon the policy is liable to pay, 4s ſettled, it is uſual for the 
underwriter to endorſe on the policy, © adjuſted this Iofs, at 
% /o much per cent. or Tame words to the fame effeft. This 

is called an adjuſtment. „„ | 
Tt has been determined, that after an adjuſtment has been 
ſigned by the underwriter, if he refuſe to pay, the owner has 
no occaſion to go into the proof of his loſs, or any of the cir- 
cumſtances reſpecting it. This, it is ſaid, has been the inva- 


riable cuſtom upon this ſubject; which ſeems perfectly juſt, as 


the underwriter has under his hand expreſsly admitted, that the 
plaintiff has ſuſtained maße to a certain amount. To be ſure, if 
any fraud were diſcovere | 
might be a ground for ſetting it aſide: but ſuppoſing the tranſ- 
action fair, as we muſt always do till proof is given to the con- 
trary, the rule of not ſuffering the adjuſtment to be contra- 
dicted, is fair and equitable, _ e 
Ne An action was brought, by the plaintiff againſt the defendant, 
Gouldacy, on apolicy of infurance which the latter underwrote in Mo- 


S'trings af- vember 174.3, on the ſhip George and Henry captain Bower, at 
ter Trin® and from Jamaica to London, intereſt or no intereſt, free of 


C/o 8p, average, and without benefit of ſalvage to the inſurers, with a 
zeawesl ex Warranty annexed to the policy, that the ſhip ſhould ſail from 
Mer. 310, Jamaica with the fleet that came out under convoy of the 


Ludlzv Ca/ile man of war. The ſhip ſailed with the fleet un- 


der that convoy, but was damaged ſo much, as to oblige her to 
hear away for Charle/lown, where ſhe was condemned and 


broken up. The plaintiff demanded his inſurance ; and all 
the underwriters, being ſatisfied of the truth of the caſe, paid 


their loſs, except the defendant, who went fo far as to ſettle 


„Pp. 118 it, and according to the cuſtom upon theſe occaſions, un- 
deerwirote the policy in theſe words © adjuſted the loſs on this 
policy, at ninety-eight pounds per cent, which I do agree 


„ to pay one month after date, London, 5th July, 1745. 


„Henry Gouldney,” 


When the note became due, he inſiſted on fuller proof, par- 


ticularly of the ſhip's failing with convoy, and her condemna- 


tion: but as it always was the cuſtom, aſter adjuſtment and a 
promiſe to pay, never to require any further proof, but to pay _ 


the loſs; and Lord Chief Juſtice Lee being of opinion, that 
this was to be conſidered as a note of hand, and that the 
plaintiff had no occaſion to enter into the proof of the lots, 
the jury found a verdict for the, plaistiff. The ſame rule was 
5 . pur- 


in obtaining the adjuſtment, that 


AND OF ADJUSTMENT. | 
zurſued in the following year in another caſe, before Lord ChiefC IH A P. 
uſtice Lee, between Hewitt and Flexney. Vs 
The ſpirit of this rule was adopted in a very modern caſe - 
in an renee upon goods on board a Foreign. /bip, © 72 ox OO 
* licy to be deemed ſufficient proof of intereſt in cafe of loſs.“ efe· 39%» 
The defendant ſuffered judgment to, go againſt him by default; helluſſon 
and on a motion to ſet afde the writ of enquiry, the court of“. Fletcher. 
King's Bench ſaid, that although ſuch a policy would be void Povgl 301. 
in this country, by virtue of the ſtatute of the 19th Geo, 2. TOO | 
| | . | : TE . ide poſt. 
c. 37, yet the ſtatute did not extend to policies on foreign. 14. 
ſhips : and in this caſe the underwriter, having ſuffered judg- | 
ment to go by default, has confeſſed the plaintifi's title to re- 
cover; and the amount of that loſs was fixed, by his own ſti- 
pulation in the policy, and which he caunot now controvert, 
One rule relative to adjuſtments remains ſtill to be men- 
tioned, which is, that if an inſurer pay money for a total loſs, 
and in fact it be ſo at the time of adjuſtment; if it afterwards. 
turn out to be only a partial loſs, he ſhall not recover back the 
money ſo paid to the inſured, But ſubſtantial juſtice is done, 
by putting him in the place of the inſured, and giving him all 
the advantages that may ariſe from the ſalvage. EE TS | 
This rule was ſettled by the King's Bench in the year 1766. Da Coſta v. 
It was an action on the caſe for 200. upon an 7indebitatus af-Firth, _ 
ſumpfit, for ſo much money had and received to the uſe of the zee 
* plaintiff. Mon afſumpfit was pleaded, and iſſue joined. It was 119 
brought by the inſurer againſt the inſured, to recover back | 
what he had paid him. At the trial, a caſe was reſerved ſor the 
opinion of the court. The facts were; that a policy had been 
underwritten by the plaintiff, for the inſurance of any of the 
packet boats, that ſhould fail from Liſbon to Falmouth, or ſuch 
other port in England, as his Majeſty ſhould direct, for one 
whole year, commencing the 1ſt of October 1763, and to 
eontinue to the 1ſt of October, 1704, inclufive, upon any 
kinds of goods and merchandizes whatlvever 2 and it was 
agreed, that the goods and merchandizes ſhouid be valued at 
the ſum inſured on ſuch packet boat, without farther proof 
of intereſt than the policy, and to make no return of premium . 
for want of intereſt being on bullion or goods, And in caſe of 
loſs or misfortune, the inſured to be at liberty to ſue, labour and 
travel, for, in, and about the defence, ſaſeguard, ard recovery 
of the ſaid goods, or any part thereof, without prejudice to the 
inſurance, to the charges whereof the inſurers were to contri- 
bute, each one according to the tate and quantity of his ſum 
inſured. The conſideration paid by the infured was Lo per cent. 
and in caſe of loſs they were to abate nothing. Then follows 
the uſual memorandum. mY Sq 
The cafe then ftates, that the deſenlant had an intereſt in 
bullion, on board the Hanover packet, being one of the king's 
; 5 | | packets 


CHA P. packets between Liſbon and Falmouth : that on the 2d of Des 
cember, 1763, it was totally loſt of Falmouth, in a voyage be- 


VI. 
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_— tween Liſbon and Falmouth ; and the loſs was adjuſted, in writ- 


* P. 120 


ing under the policy, in the words following: — 2 
Ad juſted a loſs on this policy at 100/. per cent. the Hanover 
% packet, captain Sherborn, being totally loſt at Falmouth. 


in ſuch proportsan as the ſam inſured bears to the whole in- 
* tereſt, London, 23 October, 1764, for Richard Seward, 
« Michael Firth,” | | 5 „FF 

The inſurer paid the whole money inſured, which was 2001. 
In April, 1765, the iron trunk, which contained all the bul- 
lion, was fiſhed up; and thereby all the bullion was recovered 
* without prejudice, and delivered to the defendant. The defen- 


 dant's expence of ſalvage amounted to 63/. 8s. 24. and deduct- 


Vide poſt. 
. 14. 


ing that ſum for ſalvage, the nett proportion of his ſhare came 


to 20%. 11s. 92. The plaintiff's proportion thereof, in reſpect 


of his ſubſcription, amounted to 487. 48. which was paid into 

court. = OS „„ Z 
The queſtion was, whether the plaintiff was entitled to re- 

cover ? | | 5 
The court held, that this was a policy of a peculiar ſort ; 


and that it was good within the exception of the 19th George 2. 
c. 37. Which ſays, that certain ee of a particular form 
fr 


ſhall be void, except on effects from any port in Europe, or 
America, in the poſſeilion of the crowns of Spain or Portugal. 


This is a mixed policy; partly a wager policy, partly an open 


one: it is a valued policy, and fairly fo, without fraud or miſ- 
repreſentation. Therefore the loſs having happened, the in- 


ſured is entitled t» recover as for a total loſs. The inſurer 


agreed to the value ; and cannot be allowed to diſpute it. The 
inſured has received the money for a total loſs ; and there is no 


Want of conſcience in retaining it. The cafes, cited at the 


bar, only tend to ſhew, that where it appears, before adjuli- 
ment, to be but a partial Hs, the underwriter ſhall pay no 
more than the real damage : the reaſon of which deciſion is, 
that the inſured muit ſhew the whole caſe, as it then ſtood. 
But in the preſent caſe, there was a total loſs a? the time of the 


acljuſtment. The adjuſtment in this caſe makes an end of the 


queſtion. Here is a ſolemn abandonment, and a ſolemn agrec- 
ment, © that the inſurers ſhall be content with falvage in ſuch 


proportion as the ſum inſured bears to the whole intereſt.” 


There was a total loſs at the time of the adjuſt ment (which is 
the lame as if the damages hal then been recovered in an 
action.) Here is no fort of fraud, nor any thing that is againſt 
any law: and to refund more than in that proportion would be 
contrary to the underwriter's own agreement. Therefore the 

| e nett 


« Should any ſalvage hereafter be r - :overed, "the inſured pro- 
miſes to refund to the inſurer whatever he may ſo recover, 
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nett proportion only, in reſpect to the plaintiff's ſubſciption C H A P. 


after deduction of falvage, ought to be returned, and that is VII. 
ora e court. The po/t:a was ordered to be delivered to tze 
defendant. | 1 2 5 N | 
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Of General or Groſs Average. 


% 


Avrkack. in that ſenſe in which we are now to conſider 
it, fignifies a contribution to a | 
atis the reader, it will be neceffary to give a more particular 
deſcription of it. | | 


Whatever the maſter of a ſhip in diftreſs, with the advice N 


ol his officers and failors, deliberately reſolves to do, for the 


preſervation of the whole, in cutting away maſts or cables, or 

in throwing goods ovetboard to lighten his veſſel, which is 

what is meant by jettiſon or jetſon, is in all places permitted to 

be brought into a general or grofs averaze : in which all who 

are concerned in ſhip, freight, and cargo, are to bear an equal, 

or proportionable part, of the loſs of what was ſo ſactificed for 

the common welfare; and it muſt be made good by the inſurers 

in ſuch proportions, as they have underwfitten, In the works eaves 


of writers upon commercial affairs, we very often meet with 147. 


the word contribution, alfo ſignifying the thing juft deſcribed : | 
and in a marine ſenſe, average and contfibution are ſynonimous - 
terms. | | 3 FE Sig 

This obligation, which, by the laws of all the maritime coun- 
tries in Europe, binds the n of the goods or ſhip ſaved 
to contribute to the relief of thoſe whoſe goods are thrown over- 


board, is founded on the great principle of diſtributive juſtice : 


for it would be hard that one man ſhould ſaffer by an act, which 
the common ſafety rendered neceſfaty ; and that thoſe who re- 
ceived a benefit from that act ſhould make no ſatisfaction to 


him who had ſuſtained the loſs. 


This obligation, which is tacitly entered into by all who have | 
property at ſea, was introduced by the Rhodians. Their laws Lez. Rhod, 


* moſt equitably enacted, that all the property on board ſhould f. 2; zn. 9. 
contribute to this neceffafy and general lofs ; and in modern * P. 122 | 


conſtitutions we find very little alteration in the doctrine of | 
averages, from that eſtabliſhed at Rhodes, Similar regulations Laws of 
were made by the laws of Miſbuy, and as I have already ſaid, Wiſboy, 
they are now become general. From Molloy we learn, that the pgs 
Rhodian laws upon this ſubject were introduced into England * 


Beawes 


general loſs : but in order to 3Burr.1555- | 


* 


| OF GENERAL OR 
CHAP, BPeawes is of opinion, that in order to make the act of throw- 
VII. ing the goods overboard legal, three things muſt concur. 5 
—— It. That what is ſo condemned to deſtruction, be in conſe- 
ea wer l. ex quence of a deliberate and voluntary conſultation held between 
M²erc. 148. the maſter and men. | | 


zdly, That the ſhip be in diſtreſs, and ſacrificing a part 


be neceſſary in order to preſerve the reſt. 


' 3dly, That the ſaving of the ſhip and eargo be actually o- 


ing to che means uſed with that ſole view. 


But of theſe the firſt and third ee may be doubted, as 


che ſecond point alone ſeems to be all that is neceſſary. . 
Lawe of It appears alſo, by the laws of // iſbuy, that in an emergency 


Wiſbay, of ſuch a nature as to juſtiſy lightening the ſhip, it was necef- 


ie 3% fary firſt to conſult the owner of the goods or the ſupercargo: 


Laws of but if they would not conſent, the merchandize might, not- 


Oleroa, art. withſtanding their refuſal, be ejected, if it appeared neceſſary to 

8. che reſt of the people on board; a regulation evidently founded 
in neceſſity, to prevent a ſordid individual from obſtructing a 
meaſure ſo eſſential to the general ſafety. l 


Rea west 48. If the ſhip ride out the ſtorm, and arrive in ſafety at the port 
Molley, . 2. of deſtination, the captain muſt make regular proces, and 


c. 6.1.2. muſt ſwear, in which oath ſome of the crew muſt join, that 
the goods were caft overboard for no other cauſe, but for the 
ſafety of the ſhip and the reſt of the cargo. And as the law 

has authorized ſuch proceedings, in theſe caſes of imminent 
neceſſity, it will protect thoſe who act bond fide, and will in- 
demnity them againſt all conſequences, Thus in an action of 

Mouſe's treſpaſs againſt a man for throwing goods overboard, he pleaded 


Caſe, : ; : 5 x 
Ce. 9 ſpecially, that it was done in a ftorm, in a caſe of neceſſity, 


* 2-123 


plea was good, and the defendant had judgment. 


It is exident from one of the rules above ſtated, that there 
can be no contributiou witkout the ejection of ſome goods, and 


the ſaving of others: but it is not always neceſſary for the pur- 
poſe of contribution, that the ſhip ſhould arrive at the port of 
deſtination. | . 5 | 
Or Lew, If the jettiſon does not fave the ſhip, but ſhe periſh in the 
14. tit. Con · ſtorm, there ſhall be no contribution of ſuch goods as may 


tribv.4r1.15- happen to be ſaved; becauſe the object, for which the goods 


16. Ord. ot wers thrown over-board, was not attained. But if the ſhip, 
— * "i being once preſerved by ſuch means, and continuing her courſe, 
Gra. er ſhould afterwards be loft, the property ſaved from the ſecond 
Ronerdam. accident, ſhall contribute to the loſs ſuſtained by thoſe whoſe 


2Mageusg8-o0ds were caſt out upon the former occaſion, 


Put ſee p. Mazens, in his preliminary Eſſay on Inſurances, advances a 


2 different doctrine, and contends, that if a ſhip be faved by 


Mag. 867 | 
5 wary ' throwing goods overboard, and afterwards periſh by another 


calamity, 


* avis levande cauſe ; and if that act had not been done, that 
the paſſengers muſt all have periſhed, The court held, that the 


P 


GROSS AVERAGE, 
calamity, the goods faved ſhall not contribute to the former CHAP 
loſs, He puts a caſe to illuſtrate his meaning; but the ordi- VII e 
nances above referred to, as will appear from the abſtract of 3 
them in the preceding paragraph, directly contradict his poſi- © 
tions, although he ſeems to have had thoſe ordinances in view _ 
when he advanced them. It was neceſſary to ſay thus much, 
becauſe the doctrines of ſuch an uſeful writer are often received 
implicitly ; erroneous opinions are adopted and confirmed, be - 
cauſe they are not accurately examined: and the more reſpec- 
table the writer is, the greater is the danger which is to be | 
apprehended. But what is ftill more remarkable, in the 1 Mag. 57 
very next paragraph to that I laſt mentioned, he puts a ſimilar 
caſe, in which he admits that the goods ſaved ought to 
contribute. ES S 1 | 
The writers upon this ſubject have ſtated with much mi- 
nuteneſs and accuracy, the various accidents and charges, that 
will entitle the party ſuffering to call upon the reſt for a con- 
tribution. I doubt whether it be neceſſary to be ſo particular 
# in this place; becauſe, we may gather in general from the de- ® P. 124 
ſcription given of average at the begianing of this chapter, that 
all loſſes ſuſtained, and expences incurred voluntarily and deli- 
berately, with a view to prevent a total loſs of the ſhip and 
cargo, ought to be equally borne by the ſhip and her remain- 
ing lading. Such for inſtance is the damage ſuſtained, in de- — 
ſending a ſhip againſt an enemy or pirate: ſuch is the expence Ot 
of curing, and attendance upon the officers or mariners 
wounded in ſuch defence: and ſuch alſo is the ſum which the 
maſter may have promiſed to pay for the ranſom of his ſhip to any 
privateer or pirate, when taken. A maſter who has cut his ges ves 
maſt, parted with his cable, or abandoned any other part of the 14s. 
ſhip and cargo, in a ſtorm, in order to fave the ſhip, is well 
entitled to this compenſation : but if he ſhould 4% them by the 
ſtorm, the loſs falls only upon the ſhip and freight ; . the 
tempeſt only was the occaſion of this loſs, without the delibe- 
ration of the maſter and crew; and was not done with a view 
to ſave the ſhip and lading. Upon the ſame principle it is, | 
that by the naval laws of Wiſbuy, which in this reſpect, as well art. 56. 
as in many others, have been adopted by modern ftates, it was | 


declared, that when a ſhip arrived at the mouth of a harbour, Ordin. of 
Prance and 


and the maſter, finding that his thip was too heavy laden to | 
- fail up, was obliged to put part of the cargo into hoys and 3 Moron 
barges ; the owners of the chip and of the goods that re- gs, 183. 
mained, were obliged to contribute, if the lighters periſhed. Molloy tit. 
But if the ſhip ſhould be loſt, and the lighters ſaved, the ow- Avefage. 
ners of the goods ſo preſerved, were not to contribute to the N 
proprietors of the ſhip and cargo loſt. The difference is this % 36 
the lightening of the ſhip was an act of deliberation for he 88 
general 1 whereas the circumſtance of the lighters being 

| | | e | ſa red, 
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OF GENERAL OR 


CH A P. ſaved, and ales hip loſt, was accidental, no way proceeding 
VII; from a regard for the whole. | 
14 is not only the value of the goods thrown overboard that 


Beawes148. muſt be conſidered in a general average; but alſo the value of 


Molloy. 2. ſuch as receive any damage by wet, &c. from the jettiſon 
6.6. U. of che reſt, JCͥéò ù1t7 ak nel MO | 

Bea wes1 50. It is ſaid, that if a ſhip be taken by force, carried into ſome 

port, and the crew remain on board to take care of and re- 

claim her, not only the charges of reclaiming ſhall be brought 

P. 125 “ into a general average; but the wages and expences of the 

ip's company during her arreſt, from the time of her cap- 


ture, and being diſturbed in the voyage. In this idea Magens 


concurs, and aſſerts, that ſuch expences are allowed as average 


2 Mag. 67. in London as well as elſewhere. He denies, however, and as it 


ſeems, bath; denies, that an allowance would be made under 
general average, for ſailors wages and victuals, when they are 


under a neceſſity of performing quarantine, in which caſe the 


| maſter would have been obliged to maintain and pay them, 
though his veſſel had arrived only in ballaſt. But at the ſame 
time he admits, that charges occurring by an extraordinary 
quarantine ſhall be brought into a re average. 
It has however been a conſi 
extraordinary wages and viQuals expended during the deten- 
tion by a foreign > pm not at war, ought to be brought into a 
general average, fo as to charge the underwriter. Magens and 
Beawes differ upon the point; the latter being of opinion that it 
ſhould, the former that it ſhould not. In >, lend there is no 
adjudged caſe, nor any regulation upon the ſubject; and there- 
fore, the only mode by which this and ſimilar queſtions are to 
be decided, is to conſider, whether theſe expences were neceſ- 
ceſſarily and unavoidably incurred, for the general fafety of the 
ſhip and cargo. | | 
Lateward v. Lied Mansfield ſeems to have been of that opinion in an action 
Curling. upon a policy of inſurance on a /hip. It was brought to reco- 
= H. .. ver the amount of wages and provifions expended during the 
pe ©” time the ſhip went from Bengal to Bombay to repair. His lord- 
1776. ſhip, as he has frequently done ſince upon ſimilar occaſions, 
decided ___ the action, being an inſurance on the ſhip 
Vide ante only, an 
> p. 52. lordſhip ſaid, there may be caſes, where exceptions to the 


* general rule ſhould be allowed; but in order to conſider a caſe 


as excepted, it muſt be an expence abſolutely neceſſary, and 
ſuch as could not be avoided, owing to ſome of the peril 
ſtated in the policy. | | | 
His lordſhip here ſeems to allude to a general average; but 
on a point, on which no authority can be adduced, I would not 
| chuſe that Lord Mansfield's words ſhould be ſuppoſed to convey 
* P. 126e an idea, which perhaps the ſpeaker never intended. It does 


not 


erable queſtion, whether the 


the item in queſtion being ſailors wages. But his 


GROSS AVERAGE. 


not become me to daran an opinion; and therefore, I mall CHAP. 
leave it as a matter undecided; only obſerving, that by the VII. 


ordinances of Lewis the Fourteenth, the charges in fuch a caſe 


ſhall be reputed general average, if the ſeamen be hired by the Tit. Ave- | 


month; otherwiſe, if by the voyage. 


| EE 2 rage Art. 7 
It may be proper before I cloſe this branch of my ſubject . 


to ſtate a paragraph, I have met with, which confirms the idea 


entertained by Lord Mansfeld. Though it muſt be noted, 


« ſays this author, that the charges of unloading a ſhip, to get Bea wes 130. b 


her into a river or port, ought not to be brought into a 75 a 
« neral average; but they may when occaſioned by an indif+ 
« penſable neceſſity to 3 the loſs of ſhip and cargo. As 
„ when a ſhip is forced by a ſtorm to enter a port to repair the 
damage ſhe has ſuffered, if ſhe cannot continue her voyage 
« without an apparent riſk of being loſt; in which cafe, the 
„wages and victuals of the crew are brought into an ave- 
rage from the day it was reſolved to ſeek a port to refit the 
« yeflel, to the day of her departure from it, with all the char- 


ges of unloading, reloading, anchorage, pilotage, and every 
other expence incurred b . | | 


this neceflity,” 3 
Since the firſt edition of this work, a queſtion nearly fimilar pe Coſts v. 
came before the court of King's Bench, in which Mr. Juſtice Newobam 
Buller quoted the above paſſage from Beawes, as alſo the caſe of 2 Term 


Bateward v. Curling in the preceding Page. and although the Rep. 47 
8 | 


learned judge thought it then unneceffary to decide the point 

here agitated, yet the leaning of his mind ſeemed to be in fa- 

vour of the affirmative. This, however, was held by the whole 

court, that where a ſhip is obliged to go into port for the benefit 

of the whole concern, the charges of loading and unloading the 

cargo, and taking care of it, and the wages and proviſions of 

the workmen hired fer the repairs, become general average: | 
By the ancient laws of Rhodes, Oleron and Wiſbuy, the ſhip, De leg. 


and all the remaining goods ſhall contribute to the lofs ſuſtained, _ _ 


The moſt valuable goods, though their weight ſhould have been 21 8. wit. 


incapable of putting the ſhip in the leaſt hazard, as diamonds or art. 20. 
prectous ftones, muſt be valued at their juſt price in this con- ay 2s 
tribution, becauſe they could not have been ſaved to the owners 2. 58. f. 4. 
* but by the ejection of the other goods. Neither the perſons P. 127 
of thoſe in the ſhip, nor the fhip proviſions, nor reſpondentia , | Ne 
bonds, ſuffer any eftimation ; nor does wearing apparel in cheſts Williznſog 
and boxes, nor do fuch jewels as belong to the perſon merely ; 
but if the jewels are a part of the cargo, they muſt contribute, 
Thoſe who carry jewels by ſea ought to communicate that 
circumſtance to the maſter; becauſe the care of them will be 
increaſed in proportion to their worth, to prevent their being 
thrown overboard promiſcuouſly with other things: and hence 


their preſervation will be a common benefit. | 


1 Mag. 63 


Vide poſtc. 


1 
1 
N 
ö 
0 


— us 
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OF GENERAL OR 


CHAP, Both by law and cuſtom, the wages of -failors are not to con- 


VII. tribute to the general loſs; a proviſion intended to make this 
Ln — Jcſcription of men more eaſily conſent to a jettiſon, as they do 


1 Mag 51. not then riſk their all, being ſtill aſſured that their wages will be 


aid, | | 

| | : The way of fixing a right ſum, by which the average ought 
1 Meg 69. to be computed, can oply be, by examining what the whole 
ſhip, freight and cargo, if no jettiſon had been made, would have 

produced neat, if they had all belonged to one perſon, and been 

ſold for ready money. And this is the ſum whereon the con- 

tribution ſhould be made, all the particular goods bearing their 
nett proportion. „ lo Tus 5 

| In no reſpe* whatever do the ordinances of foreign ſtates 
Crd of Ge differ ſo much, as in the manner of ſettling the contribution of 
; hwy the ſhip and freight. In ſome places, the ſhip contributes for 
the whole of her value and freight; in others, for the half of her 
value, and one third of her freight: and again, in others, both 
4 Mag. 20%. {hip and freight are to contribute for one half. By the laws of 
257. 539. MKoningſberg, Hamburgh, and Copenhagen, the ſhip is to contri- 
bute for the whole of her value and freight: They alſo declare, 

that the value of the ſtiip ſhall be that which ſhe was worth 

whenſhe arrived; and that from the freight a deduction ſhall 

be made of the men's wages, pilotage, and ſuch other charges, 

as come under the name of petty average, of which it is cuſto- 

Vide chelaſt mary every where, as we have before obſerved, for the cargo to 
Cnapicr- bear two thirds, and the ſhip one. - 
The Engliſb writers upon commerce are totally filent in this 
reſpect; and therefore cuſtom mult be our guide: and I think 
| * from that we may collect, that the ſhip, freight, (a) and cargo, 
* P.125 are to bear an equal and proportional part of what was ſo ſacri- 
ficed for the common good, 125 ESRD 

The ſea laws of different countries vary no leſs than upon 

the former queſtion, in fixing at what prices goods thrown over- 
board ſhall be eſtimated, and for what value thoſe ſaved are to 
contribute, | EEE. 

2 Mag. 100. Ey the ordinances of Rotterdam, Stockhilm, and Copenhagen, 
285. 339% ifſthe accident, which occafioned the general average, happened 
before half the voyage was performed, the jettiſon was to be 
ellimated at prime coſt ; but if aſter that period, then at the 
Molloy 5 price for which ſuch goods would ſell, at the place of diſcharge, 
Ayer. l. 15. freight, duties, and 1 charges deducted. That diſtinc- 
By tion is now, however, exploded in England, and the cuſtom has 
become general of eſtimating the goods ſaved and loſt; at the 

price for which the goocs ſaved were fold; freight and all other 


(2) It was lately held by the whole court of King's Bench, that 
Leight muſt contribute io a general Average, Da Cota v. 
Arcuwnkan. 2 Term Re 407% 5 „ 

| | _ charges 


* 


GROSS AVERAGE. 


| charges being firſt deducted. This rule is agreeable to the marine 8 H AP 
laws of Wiſbuy, which declare, that the goods thrown overboard VII. 
ſhall be brought into a groſs average, and ſhall be rated at he: 


5 ä ſame price for which other merchandize of the ſame ſort, pre- Leg. with. 
5 ſerved from the ſea or enemy, was fold. This cuſtom mention- art, 20. 

cht ed by Mollay was certainly new in Augland at the time he wrote; 

Mn | for it appears by Malyne, that in 1622, the diſtinction was ob- Na Ine Hex 

q ſerved of eſtimating the goods at prime coſt, if the jettiſon hap- Mel. in. 


pened, before half the 3 was perſormed; and if after, at the park Co 26. 


as price the reſt of the goods ſold for, at the place of diſcharge, 
IN» However, Molly is a more modern authority; and Magens 


ſays, that the prevailing mode of ſettling averages now adopted 

hos in England is conformable to that rule, which has aboliſhed the 
c diſtinction. | | SENS | 22573 

. | Gold, filver and jewels, at moſt places, contribute to a gene- 


0 ral average, according to their full value, and in the ſame man- 
„h ner as any other ſpecies of merchandize. It has been ſaid, that ; Mag, 26 
of an Immemorial cuſtom has prevailed at Amflerdam, that gold | 
5 L and ſilver ſhall only contribute for half their value ; the reaſon & P. 129 
5 for ſuch a cuſtom, one is at a loſs to conjecture. In England Molloy, tit. 
ny no ſuch cuſtom prevails , but money and jewels muſt fall into Average, 
all the general average at their full price: and a modern writer . 4+ 
| aſſures us, that the practice was ſuch in London when he wrote: , Mag. 62 
Ay and ſuch, I believe it to be at this day. : „„ pps - 
= In a late caſe, the doctrine here advanced was mentioned and Peters v. 
confirmed by Mr. Juſtice Buller, as clear law. MIilligan. 
his T he contribution 1s in general not made till the ſhip arrive —_ fem 
CE at the place of delivery; butaccidents may happen, (a) which may e, Mi- 
5 _ cauſe a contribution before ſhe reach her deſtined port. Thus chaefmae, 
by When a veſſel has been obliged to make a jettiſon, or, 8 by the da- 1787. | 
— mages ſuffered, ſoon after failing, is obliged to return to her port (4) Raccus 
5 of diſcharge ; the neceſſary charges of her repairs, and the re- de Navibus 
7 | Ez the goods thrown overboard, may then be ſettled by a Not. 96. 
5 general average. | Ns by 1 Mag. | 
rs Thus I have endeavoured to lay before the reader an idea of 60 _ | 
= what is meant by average; and, in order to do that more dil- | 
. | tinctly, I have defined what average is; J have ſhewn its origin; | 
* and what the neceſſary requiſites are to render the act, whence | 
bo averages ariſe, legal. I then ſtated in general what accidents | þ 
f or expences would authorize the ſufferer to call for a contribu- | 
* tion; the different kinds of property that were ſubject to ſuch [| 
522 contribution ; and laſtly, the mode by which the value of this 1 
ho property was to be aſcertained, _ 3 Tn 
e It only remains now to ſtate, that the inſurers are liable to pay 
48. the inſured for all expences ariſing from general average, in 
. proportion to the ſums they have underwritten. Roccus ſays, Roccus de 
| 0 * Jadu facto, ob maris tempeſlatem, pro ſublevanda navi, an te aſfecuratio- 


* ncantur afſecuratores ad ſolvendum aflimationem rerum jac- nibus Not, 
4... | 5 | \ 4 : % farum 20. | 


OF-SALVAGE, 
CHAP," tarnm dum ino iffarum 2 Dix tos mow teneri, quia pro rebus | 


VIII. jadis fr contributio, inter cmnes morces habentes in ills nav 
2 * fro ſeluen do pretio demino ipſarum, et ideo ſi affecuratus re- 


— « cuperat pretium rerum jactarum, now potali a gers contra a- 
ſecuratores; tamen tenentur aſſecuratores ad reßciendum illam 

| „ ratam et portionem, quam ſolvit afſecureius in illam contri 
P. 130 butimem * faciendo, inter omnes, habentes merces in illa navi, 
% gue portio cum nen recuperetur ab aliis, habetur pro deterdita, 

« et proinde ad illam portionem tenenter aſſecuratores. | 

The opinion of this learned civilian is agreeable to the laws 


of all the trading powers on the continent of Europe, as well as 


to thoſe of England, where the inſurer, by his contract, enga- 
ges to indemnity againſt ail loſſes ariſing from a general 


average. | 
„. 131 C HAP TER TY EIGHTH. 
Of Salvage. 


Qarvact is ſo neceſſarily connected with the two former 
chapters, that it will be proper to take it into conſideration here, 
before we proceed to the other parts of this enquiry. 5 
Salvage is an allowance made for ſaving a ſhip, or goods, or 
BeawesLex. both from the dangers of the ſeas, fire, pirates, or enemies: and 
MeiC. 14& jt is alſo ſometimes uſed to ſignify the thing itſelf, which is 
ſaved; but it is in the former ſenſe only, in which we are at 
preſent to conſider itt. 55 | 
The propriety and juſtice of ſuch an allowance muſt be evi- 
Kaim's Cent to every one; for nothing can be more xeaſonahle than 
]'rinc. of that he, who has recovered the property of another from 1mmi- 
| cs 4 late, nent danger, by great labour, or perhaps at the hazard of his 
zel d. life, ſhould be rewarded by him, who has beep ſo materially be - 
Lee. Rhod. nefitted by that labaur. Accordingly, all maritime ſtates, ſrom 
L 2. art, 65. the Rhodians down to the preſent time, have made certain regu- 
46. 47- Jations, fixing the rate of ſalvage in ſome inſtances, and leaving 
it, in others, to depend upon the particular eircymſtances, 
The law of England, the decifions of which are not ſurpaſſed 
by thoſe of any other nation, in juflice and humanity, was not 
backward in adopting a doctrine ſo equitable in its nature, and 
ſo beneficial to thoſe whoſe property was endangered. | 
Thus in an action of traver, the defendants pleaded, that the 
Hartfort goods, for which the action was brought, were in a ſhip, which 
v. Jone*. 1 took fire, and that they hazarded their lives to ſave them : but 
1 that they were ready ta deliver the gaods, if the plaintiff would 
654 pay 41. far ſalvage. The court upon 2 gereral demurrer to wy 
[= | | | | „„ 
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ſpecial plea did not confeſs a eonverſion. But upon the general 


point, for which this caſe is cited, Lord Chief Juſtice Holt held 
* that the defendants might retain the goods till payment of the TP. 132 
ſalvage, as well as a taylor, an oftler, or a common carrier: and 
ſalvage is allgwed by all nations; it being reaſonable, that a man 
_ ſhould be rewarded, who hazards his life in the ſervice of ano- 


| plea, were obliged to give judgment for the plaintiff, becauſe the C H A P. 


VIII. 


ther. Therefore his lordſhip, in fayour of ſo juſt a claim, al- 


| lowed thedefendant to waive his ſpecial plea, and plead the 


general iſſue, 


As the propriety of ſuch an allowance is admitted by all, the 


only difficulty that can ariſe upon the ſubject is, to aſcertain in 


what proportions theſe gratuities and rewards myſt be al- 


* 


lowed. VVV 
The laws of Rhodes fixed the rate of ſalvage in ſeveral inſtan- 


y a tenth ; and at others, one half. The regu- 
lations of Oleron left it more unſettled, and declared, that the 


_ courts of judicature ſhould award to the ſalvers, ſuch a propor- 
tion of the goods ſaved, as they ſhould think a ſuſſieient recom- 

pe nſe for the ſervice perfarmed, and the expence incurred, Al- 
moſt every ſtate has regulations on this head peculia: to itſelf; 
and the legiſlature of this country has by various ſtatutes ex- 


preſſed its ideas upon the ſubjet. I ſhall firſt eonſider what 
rule it has eſtabliſhed in caſes of wreck, and then what the rate 
of ſalvage is iu caſes of yecapture, | 1 2 

When a ſhip bas been wrecked, the law of Tuglaumd has fol- 
lowed. the laws of Olaroa in declaring, that e s ſalvage on- 


Iy ſhall be allowed. But the ſtatute will beſt ſhew the idea of 


the legiſlature. = 
It appears {rom the preamble, that the inſamous practices, 


which a former ſtatute 27 Edward 3. c. 1 3. had endeavoured to 


ſuppreſs, of plundering thoſe ſhips which were driven on ſhore, 
and ſeiaing w atever could be laid hold of as lawſul prize, ſtill 
continued; or that if the property were reſtored to the owners, 


Vide the 


cited. 


ces, ſometimes giving for ſalvage one-fifth of what was faved ; at paſſages ait 
: 


other times © 
Lee. Oler, | 


art, 4» 


12 An ſtat. 


2, c. 18. 


the demand for ſalvage was ſo exorbitant, that the inevitable 


ruin of the trader was the immediate conſequence, The ſtatute, 


in order to prevent theſe miſchieſs in future, enacted, that if a 
ſhip was in danger of being ftxanded, or run aſhore, the ſheriffs, SeQ, 1. 


Juſtices, mayors, conſtables, or officers of the cuſtoms, neareſt the 
* place of danger, ſhould, upon application made to them, ſum- 
mon and call together as many men as ſhould be thought necet- 
ſary to the aſſiſtance, and for the preſervation of ſuch ſhip in dif- 


chantman, ſhould be riding at anchor near the place of danger, 


F. 133 


8 treſs and her cargo; and that if any ſhip, man of war, or mer- 


| the conſtables and officers of the cuſtams might dewand of the 
ſuperior officers of ſuch ſhip, aſſiſtanee by his boats —_——_ Ge 


2 - —— — 
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CHAP. hands as could be ſpared : ard that if the ſuperior officer ſhould _ 
VIII. refuſe to grant ſuch affiſtance, he ſhould forfeit 100), NE 
= Then follows the ſection reſpecting ſalvage. © And for the 
Set, 2 encouragement of ſuch perſons as ſhall give their aſſiſtance 
| to juch 1hips or veſſels, £ in diſtreſs as aforeſaid, be it enact- 
* ed, that the ſaid collectors of the cuſtoms, and the maſter 
and commanding officer of any ſhips or veſſels, and all others, 
* who ſhall act or be employed in the preſerving of any ſuch _ 
* ſhip or veſſel in diſtrefs, or their cargoes, ſhall, within thirty 
days after the ſervice is performed, be paid à reaſonable re- 
* ward for the ſame, by the commander, maſter, or other 1u-_ 
perior officer, mariners, or owners of the ſhip or veſſel ſo 
* 1n- diſtreſs, as aforeſaid, or by the merchant whoſe veſſel or 
goods ſhall be fo ſaved; and in default thereof, the ſaid ſhip 
or veſſel fo ſaved ſhall remain in the cuſtody of the officers of 
* the cuſtoms until all charges are paid, and until the officers | 
* of the cultoms, and the maſter 'or other officers of the ſhip 
or veſſel, and all others employed in the preſervation of the 
** thip, ſhall be reaſonably gratified for their aſſiſtance and trou- 
ble, or good ſecurity given for that purpoſe, to the ſatisfac- 
tion of the parties that are to 'Teceive the ſame : and if any 
diſagr..2ment ſhall take place between the perſons, whoſe 
* ſhips or goods have been ſaved; and the officer of the cuſ- 
tors, touching the monies deſerved by any of the perſons ſo 
employed, it thall be lawful for the commander of the ſhip 
* or veſſel jo ſaved, or the owner of the goods, or the mer- 
* chant intereſted therein, and alſo for the officer of the cuſ- 
toms, or his deputy, to nominate three of the neigh- 
© bouring juſtices of the peace, who ſhalt thereupon adjuſt | 
the quantum of the monies or gratuities to be paid to the 
| ſeveral perſons acting or being employed in the ſalvage of 
* P. 134 * theſaid ſhip, veſiel, or goods; and ſuch adjuftments ſhall 
| * be binding upon all parties, and ſhall be recoverable in an 
action at law: and in caſe it ſhall fo happen, that no perſon. 

* jhall appear to make his claim to all or any of the goods 
that ſhall be ſaved, that then the chief officer of the cuſtoms _ 
* of the neareſt port to the place where the ſaid ſhip- or veſſel 
« was 1o in diſtreſs, ſhall apply to three of the neareſt juſtices 
of the peace, who ſhall put him or ſome other reſponſible 
* perſon in poſſeſſion of the ſaid goods, ſuch juſtices king an 
* account in writing of the ſaid goods to be ſigned by the ſaid 
* officers of the cuſtoms : and it the faid goods ſhall not be 
* legally claimed within the ſpace of twelve months next en- 

* ſuing, by the righiful owner thereof, then public ſale ſhall 

_ © be made thereof, and if periſhable goods, forthwith to be 
* told, and after all charges deducted, the reſidue of the 
* monles arifing from ſuch ſale, with a fair and juſt account 
* of the whole, ſhall be tranſmitted to her majeſty's Exche- 
En e | 8 quer, 
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quer, there to remain for the benefit of the righful owner, CH A p. 
when appearing, who upon an affidavit, or other proof VIII. 


made ot his or their right or property thereto, to the ſatis- 
faction of one of the barons of the coif of the Exchequer, | 
% ſhall, upon his order, receive the ſame out of the Exchequer ' 
The ſtatute then goes on to declare, that any other perſons, Set, 5 
than thoſe mentioned in the preceding clauſe, endeavouring to 
enter ſuch ſhip or veſſel without the permiſſion of the ſuperior 
officer of the ſhip, or of the officer of the cuſtoms, Sc. or mo 
leſting or hindering them in the preſervation of the ſhip, or 
defacing the marks of the goods on board ſuch ſhip, ſhall make 
double ſarisfaftion to the party grieved, or, on default thereof, 
Mall be ſent to the houſe of correction for twelve calendar 
months : and that it ſhall be lawful for the officers of the ſhip 
| » repel by force perſons ſo endeavouring to enter without 
eave. | | 
It is alſo enacted, that if any goods, ſtolen from ſuch ſhip, SeQ. 4. 
| ſhall be found on any perſon, they ſhall be delivered up to the 
Mak owner; or, in default, ſuch perſon ſhall pay treble the 
Values | 25 | : BEE 
FT he next ſection declares, that any perſon, boring holes in + p. , 35 
a ſhip in diſtreſs, or ſtealing a pump belonging thereto, ſhall be ged. 3. 
guilty of felony, without benefit of clergy. | VVV 
I his act was made perpetual by the 4 Geo. 1. c, 12.; and as 
far as relates to our preſent ſubject, we can collect, that in 
caſes of wreck, the rate of ſalvage is not fixed, but muſt be 
reaſonable; that is, it muſt be a eee to thoſe, 
Who have encountered ovens for the preſervation of the ſhip 
and cargo, regard at the ſame time being had to the eircum- 
ftances of the owner of the property ſaved : and what ſhall be 
a ſufficient recompence is to be aſcertained by three juſtices of 
C | | ng | 
otwithſtanding this ſalutary law had paſſed, the enormities 
complained of by the ſtatute of queen Anne ftill continued, to 
the diſgrace of humanity and a civilized people; upon which 26. Geo, 2 
the legiſlature were again obliged to interpoſe by a ſubſequent - 18. 
ſtatute, which I ſhould perhaps not have mentioned, had it not 
contained ſome onal regulations reſpecting ſalvage. = 
The ſtatute ordains, that perſons, convicted of ſtealing $ea. 1. 
goods from a ſhip wrecked, or in diſtreſs, or of obſtructing 
the eſcape of any perſon from a wreck, or of putting out 
falſe lights to lead ſuch ſhip into danger, ſhall ſuffer as felons | 
without benefit of clergy. But where goods of ſmall value ſhall Sec. 2. 
be ſtolen, without any circumſtances of cruelty, the offender OS 
may be indicted for petty larceny, Juſtices of the peace, upon Seck. 3. 
information of ſhipwrecked gocds being ſtolen or concealed, | 
are empowered to iſſue ſearch warrants ; and the perſons in 
whole cuſtody they may be found, refuſing to 4 them 
a | | | on 
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CHA P. on demand, or to give a ſatis factory account how they became 
VIII. pony thereof, ſhall be committed to the common gaol for 
man, om 


vet, . 


months, or until payment of the treble value of ſuch goods. 
Goods offered to ſale, fuſpeRed of being ſhipwrecked, are to 
be ſtopped; and notice ſhall be immediately given to a juſ- 
tice of the peace, and if the perſon offering the ſame to ſale 
cannot make out the property to be lawfully in him, the 
goods ſhall be returned to the owner, pon à reaſonable re- 
ward for ſuck ſeinure, (to be aſtertained by the fuſtice :) and 
the offender ſhall be committed to the common gaol for ſix 
months, or unul payment of the treble value of the faid goods, 


„. 136. And be it further enacted, “ that in caſe any perſon or per- 


Sect. go 


ſons, not employed by the maſter, mariners or owners, or 
other perions lawfully authorized in the falvage of any ſhip 
* er veſſel, or the cargo or proviſion thereof, ſhall, in the ab- 
„ ſence of the perſons ſo emplayed and authorized, fave any 
« ſuch ſhip, veſſel, goods, or effects, and cauſe the ſame to be 
* carried, for the benefit of thr owners or proprietors, into 
% port, or to any near adjoining eue Bci or other place 
« of ſaſe cuſtody, immediately giving notice thereof io ſome 
* juſtice of the peace, magiftrate, or cuſtom houſe or exciſe- 
« officer; or thall difcorer to ſuch magiſtrate, or officer, where 
any ſuch goods or eſſects are wrongfully bought, ſold, or 
* eoncealed, then /uck perſen or perſons ſhall be entitled to a. 


4. reaſonable reward for fuch ſervices, to af oe by the maſters 


or owners of ſuch veſſels or goods, and to be adjuſted in 
* cafe of diſc ent about the quantum, in like manner as 
che falvage is to be adjuſted and paid, by virtue of a ſtatute 


Vide ſupra. „ made in the 12th of queen Anne.” 


Se A. 6. 


And be it further enacted, that for the better aſcertaining 
6% the ſalvage to be paic in purſuance of the prefent act, and the 


act before mentioned, and for the mare effectual putting the 


* fajidaQs in execution, the juſtice of the peace, mayor, bailiff, 
* collector of the cuſtoms, or chief conſtable, who ſhall be 
4 neareft to the place where any ſhip, goods, or effects, ſhall 
de ſtrarded or caft away, fhall forthwith give publick notice 
© for a . to be held as ſoon as poſſible of the ſheriff or 
his depnty, the juſtices of the peace, mayors, or other chief 


wagiſtrates of towrs corporate, coroners or commiſſioners 


of the land tax, or any five or more of them, who are hereby 
« empowered and required to give aid in the execution of this 
wal the ſaid former act, and to employ proper perſons for the 
* faving of ſhips in diſtreſs, and fuch fhips, veſſels, and effects, 
as ſhall be firanded, or caft away; and alſo to examine per- 
fons upon oath, touching or concerning the ſame, or the 
falrage thereof, and to adjuft the quantum of ſuch ſalvage, 
and diſtribute the fame among the perſons concerned in ſuch 
ſalvage, in caſe of diſagreement among the parties, or = 
: « al 


a 
« ſaid perſons; and that every ſuch magiſtrate, Se. attending C HA P. 
% and Thing at ſuch meeting, ſhall be paid four ſhillings a day VIII. 
« for his expences in ſuch attendance out of the goods and Co, 


effects ſaved by their care or direction.“ P. 137 
Provided always, that if the charges and rewards for fal- Sed. 5. 
vage, directed to be paid by the former ſtatute, and by this. 
« a&, ſhall not be fully paid, or ſufficient ſecurity given for 
« the ſame, within forty days next after the ſaid ſervices per- 
formed, then it ſhall be lawful for the officer of the cuſtoms 
© concerned in ſuch ſalvage, to borrow or raiſe ſo much money 
as ſhall be ſufficient to ſatisfy and pay ſuch charges and re- 
« wards, or any part thereof, then remaining unpaid, or not 
« ſecured as aforeſaid, by or upon one or more bill or bills of 
« ſale, under his hand and ſeal, of the ſhip or veſſel, or cargo 
« ſaved, or ſuch part thereof, as ſhall-be ſufficiert, redeemable 
upon payment of che principal ſum borrowed, and intereſt 
for the ſame, at the rate of 4 per cent. per annuum.” | 
The act alſo declares, that the commiſſioners of the land tax, Sect. g. 
the deputy-ſheriff, the coroner, and the officers of exciſe in each 
county, ſhall be the proper officers for putting theſe acts in exe- 
cution, together with thoſe perſons reſpectively named in the 
act of queen Anne. In the 3 Ports however, the execu- Sect. 10. 
tion of theſe acts is entruſted to the lord warden of the Cinque 
Ports, the lieutenant of Dever Caſtle, the deputy warden of 
the Cinque Ports, the judge official and commifſary of the court 
of Admiralty of the Cinque Ports, two ancient towns, ard 
the members thereof, and to all and every other perſon and per- 
ſons appointed, or to be appointed by the lord warden of the 
Cinque Ports, Tp Es 5 3 | 
The ſtatute proceeds to fay, that perſons convicted of aſ- Sed. 11. and 
faulting any magiſtrate or officer, when in the exerciſe of his 14. | 
duty reſpecting the preſervation of any ſhip, veſſel, goods or 
effects, ſhall be tranſported ſor feven years ; and the jultices, 
in the abſence of the ſheriff, may take a ſuſficient force with 
them to repreſs violence. It directs in the laſt place, that the 3 
officer of the cuſtoms who ſhall act in preſerving any ſhip or 
veſſel in diſtreſs, or the cargo thereof, ſhall cauſe all perſons 
belonging to the ſaid ſhip or veſſel, and others who can pive 
any account thereof, or of the cargo thereof, to be examined 
upon oath before ſome Juſtice of the peace, as to the name or 
* deſcription of the ſaid ſhip or veſſel, and the names of the p 
maſter, commander, or chief officer, and owners thereof, and P. 138 
of the owners of the ſaid cargo, and of the ports or places 
from, or to which the ſaid ſhip or veſſel was bound, and the 
occaſion of the faid ſhip's diltreſs; which examination the 
. Juſtices are to take down in writing, and they ſhall deliver a 
true copy thereof, together with a copy of the account of the 
goods, to the officer of the cuſtoms, who ſhall tranſmit the 
| | „5 | fame. 


4 


eee 83 


—Þ_©_.—— c 


W 


VIII. 


OF SALVAGE. 


{ame to the ſecretary of the Admiralty for the time being, that 
he may publiſh the ſame, or ſo much thereof, in the Londen 


3 ;ette, as ſhall be neceſſary for the information of 


Sect. 18. 


erſons 
intereſted therein This act is not to extend to Na | 


Thus anxiouſly has the legiſlature provided for the preſer- 
vation of property wrecked, thereby diminiſhing thoſe calami- 
ties which muſt unavoidably happen to all concerned in foreign 
commerce; and with no leſs anxiety and wiſdom, it has ap- 


pointed certain magiſtrates to aſcertain what ſhall be a ſuſh- 


Vide ante, 
C. 4. Ps 7 I» 


„ P. 139 


13 Geo. 2. 
© 4 * [ 18. 
29 Ge-. c. 


cient allowance for the ſalvage of a ſhip or goods in caſes of 
wreck. The neceſſity of leaving the quantum to the arbitra- 
tion of proper perſons, to be decided according to the circum- 
ſtances of each caſe, is obvious; becauſe it is impoſſible to 
ſuppoſe two inſtances of ſuch a calamity ſo ſimilar to each 
pe 5-2 that the trouble, danger and expence of both ſhall be 
exactly equal, It would be contrary, therefore, to the firſt 
principles of juſtice to decide, that the ſame ſum ſhould be the 
allowance, or recompence for every poſſible caſe of ſalvage. 
For inſtance, if a ſhip be found adrift at ſea, having been 


abandoned by the maſter and crew, it ſeems reaſonable, that 
the allowance for ſalvage ſhould be greater than in a caſe 
where a man merely picks up goods caſt upon the ſhore, and 


carries them to a place of ſecuriiy. Thus much for ſalvage in 
caſe of a wreck. | | 


We have formerly ſeen, that when the ſhips or goods of | 


Britiſh ſubjects were retaken from an enemy, the original owner 
was entitled, by the marine law, to have them reſtored, upon 
paying to the recaptors a reaſonable ſalvage, provided the re- 
capture was before condemnation. It was alſo obſerved, that 
the ſtatute law had extended the right of the original owner ; 


ſo that he was entitled to have his =P and goods reſtored to 
t 


* him, whether chey were retaken after condemnation or be- 


fore, however diſtant the time of recapture might be from that 


of the original taking. The ſame ftatute has alſo fixed the 
preciſe rate of ſalvage, which, in the various inftances men- 
tioned in the act, the recaptors ſhall be entitled to demand, 

« Be it enacted, that if any ſhip, veſſel, or boat, taken as 
„ prize, or any goods therein, ſhall appear and be proved in 


© the Court of Admirality, to have belonged to any of his 


«* majeſty's ſubjects of Great Britain or Ireland, or any of 


the dominions and territories continuing under his majeſty's 


protection and obedience, which were before taken or ſur- 
«* prized by any of his 1 enemies, and again ſurprized 
* and retaken by any of his majeſty's ſhips of war, or any 


8 th) 5 man of war, or other ſhip, veſſel, or boat, under 
cc . 


is majeſty's protection or obedience, that then ſuch ſhips 

«* veſſels, boats and goods, and every ſach part and parts 

« thercot as aloreſaid, belonging to ſuch his majelly's 27 
| | „ Aha! 
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« the ſaid Court of Admiralty, accordingly reſtored to ſuch 


« former owner or, proprietor or proprietors, he or they paying = 


« for and in lieu of ſalvage, if taken by one of his majeſty s 
« ſhips of war, an eighth part of the true value of the ſhips, 
« weſſels, boats and guods, reſpectivily ſo to be reftored; which 


« ſhall be adjudged to be reſtored, and ſhall be, by decree of C H A P. 


VIII. 


4 ſalvage ſhall be anſwered and paid to the captains, officers and 


« ſeamen in the ſaid man of war, to be divided as before 


« jn this act is directed: and if taken by a privateer or other 


« ſhip, veſſel, or boat, after having been in the poſſeſſion of 


the enemy, twenty-four hours, one ezghth part of the true 


« value of the ſaid ſhips, veſſels, boats and goods: and if 
above twenty-four hours, and under forty-eight hours, @ 


ee ſix hours, a mozety thereof: all which payments to be made 


&« to any privateer, or other ſhip, veſſel or boat, ſhall be without 


« fifth part thereof: and if above forty-eight hours, and under 
1 ninety-ſix hours, a third part thereof: and it above ninety- 


© any deductions. And if ſuch ſhip ſo retaken, ſhall appear to 


have been, after the taking by the enemy, by them ſet forth 
« as a man of war, the former owners or proprietors, to whom 


„the ſame ſhall be reſtored, ſhall be adjudged to pay, and 


« ſhall pay for ſalvage, the full moiety of the true value of the 
« ſaid ſhip ſo taken and reſtored, without deduction,” 

* Parliament has, by theſe ſtatutes, thus fixed and aſcertained 
the rate of ſalvage, in caſe of a recapture, equitably proportion- 

ing the amount of the reward to the length of time the ſhip or 
goods have been in the 2 of the enemy; becauſe the 

longer they remain in the hands of the enemy, ſo much the 


4 P. 140 


leſs is the hope of recovery. At the fame time, however, 


the ſtatute has fixed a boundary, beyond which the allowance 


mall not paſs; namely, that in no caſe whatever, ſhall the re- 


captors be entitled to more than a moiety of the property thus 


reſcued from the enemy. | 


It is ſaid in the ſtatute, that the ſalvage ſhall be a pro- 


portion of the ſhips and goods ſo reftored ; but a writer upon peawes 
mercantile law obſerves, that the wearing apparel of the maſ. Lex Mere. 
ter and ſeamen are always excepted from the allowance of ſal- 147. 


vage. 


The Raume las alſo fi, it mult be Rin, or died. Be: 


of the true value. Now the valuation of a ſhip, in order to aſ- Peawes147 


certain the rate of ſalvage, may be determined by the policy of 
inſurance, if there is no reaſon to ſuſpect ſhe is undervalued ; 
and the ſame rule may be obſerved as to gools where there are 
policies upon them. If that, however, ſhould not be the caſe, 


the ſalvers have a right to inſiſt upon proof of. the real value, 
which may be done by the merchant's invoices, and they muſt be 


paid for according 1y, 
The 


CHAP. 
VIII. 


OF SALVACE:: 
The only queſtion then is, how far the inſurers are affected 


by this allowance of ſalvage, By their own contract, they ex- 


nn Preſsly agree to indemnify the inſured againſt ſuch charges. 


Videthe 


Appendix, 
N. 1. 
P. 141 
Carey v. 
King. 
Caſes in B. 
R. temp, 
Hardwicke, 
304. 


And in caſe of any loſs or misfortune, it ſhall be lawful for 
* the aſſured, their factors, ſervants, and aſſigns to ſue, labour 
* and travel for, in and about the defence, ſafeguard, and re- 
** covery of the ſaid goods and merchandizes, and ſhip, &: 
* or any part thereof, without prejudice to this inſurance; to 
„the charges whereof we the 9 will contribute, each 


* one according to the rate or quantity of his ſum herein 


«© :fured,” 8 | | 

In the caſe of Mitchell v. Edie, (1 Term, Reports 608), 
Mr. Juſtice Aſpliunſi ſaid, it ſeemed to him, that the meaning 
#* of this clauſe was, that till the aſſured have been informed of 


what has happened, and have had an opportunity of exerciſing - 


their own judgment, no act done by the maſter ſhall prejudice 
their right of abandonment, = | 

In order to entitle the inſured to recover the expences of 
ſalvage, it is not neceſſary to ſtate them in the declaration, as 
a ſpecial breach of the policy; becauſe an inſurance is againſt 
all accidents, and ſalvage is an immediate and neceſſary conſe- 
quence of ſome of thoſe ſtated in a policy. | 

Thus in an action on a policy of inſurance, for inſuring goods 
on the = A. the plaintiff declared, that the ſhip ſprung a 
leak, and ſunk in the river, whereby the goods were ſpoiled : 
the evidence was, that many of the goods were ſpoiled, but 
ſome were ſaved. 'The queſtion was, whether the plaintiffs 
might give in evidence, the expences of ſalvage, that not 
being particularly ſtated in the declaration, as a breach of 


the policy- | 


Lord Hardwicke,—I think they may give it in evidence, for 
the inſurance is againſt all accidents, The accident laid in this 
declaration is, that the ſhip ſunk in the river : it goes on and 
ſays, that by reaſon thereof the goods were ſpoiled. That 
is the only ſpecial damage laid; yet it 1s but the common caſe 
of a declaration that lays a ſpecial damage, where the plaintiff 
may give in evidence any damage that is within his cauſe of 
action. It was objected, that ſuch a breach of the policy 
ſhould be laid, that the inſurer may have notice to defend it, 
Now it is ſo in this caſe, for they have laid the accident, which 
is ſuſſi cient notice, becauſe it muſt of courſe follow, that ſome 
damage did happen. . 

But although the inſured may recover from the inſurer the 
expences of ſalvage ; yet he ſhall only be intitled to an in- 


demnity, and ſhall not receive a double ſatisfaction for the ſame 


loſs. Thus if the inſurer ſhould have paid to the inſured the 
expences ariſing from ſalvage ; and afterwards on are f 
M 


ſome particular circumſtances, the loſs ſhould he . 
| ES 5 ome 
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ſome unexpected means, the inſurer ſhall ſtand in the place CHAP, 
of the in ſured, and receive the ſum thus paid to atone for the loſe. IX. 

* It was ſo determined in a caſe before Lord Hlardwicke in- 
Chancery. The king having granted general letters of repriſal * P. 142 
on the Spanzards for the benefit of his ſubjects, in confideration 
of the loſſes they ſuſtained by unjuſt captures, the commiſ- Rancal v. 
fioners would not ſuffer the inſurers to make claim to part of Ry gu 
the prizes, but the owners only; although they were already * . 
ſatisfied for their loſs by the inſurers, who thereupon brought | 
the preſent bill. The Lord Chancellor was of opinion, that 


the plaintiffs had the ꝓlaineſt equity that could be. The perſon 


originally ſuſtaining the loſs was the owner; but aſter ſatisfac- 
tion made to him, the inſurer becomes the owner. No doubt, 
but from that time, as to the goods themſelves, if reſtored in ſpe- 
cie, or compenſalion made for them, the inlured ftands as a 
truſtee for the inſurer, in proportion for what he paid; al- 
though the commiſſioners did right in avoiding being entangled 
in accounts, and in adjuſting the proportion between them, 
Their commiſſion was limited in time; they ſee who was 
owner; nor was it material to them, to whom he aſſigned his 
intereſt, as it was in effect after ſatisfaction made, - | 
| Caſes, however, may, and do frequently ariſe, where the ſalvage _ 
is ſo high, the other expences are ſo great, and the object of the 
voyage is fo far defeated, that the inſured is allowed, by the 
laws of all trading nations, to abandon his intereſt in the pro- 
perty ſaved to the inſurer, and to call upon him to contribute, 
as if a total loſs had actually happened, What circumftances 
ſhall be deemed ſufficient to juſtiſy the inſured in making ſuch 
an abandonment, will be the ſubject of the following chapter. 
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Of Abandonment. 


W E have formerly ſeen, that the inſured, before he can de- 

mand a _recompenſe from the underwriter for a total loſs, muſt 
cede or abandon to him his right to all the property that may 8 op. 4. p. 
chance to be recovered from ſhipwreck, capture, or ary other 15 


peril, ſtated in the policy. It has alſo been obſerved, and from contra:d- 


the preceding ſentence it is obvious, that when we ſpeak of a total Affi r nce 
los, with reipe@ to inſurances, we do not always mean, that the 133 


| thing intured 18 abſoluſely loſt and deſt royed 2 but that by fore Vide c 6. 


of the uſual perils. it is become of ſo little value, as to entitle 15. 
the inſured to call upon the under writer to accept of what is | 


4 | lav ed, 


0% ABANDONMENT. 
CH AP. ſaved, and to pay the full amount of his inſurance, as if 2 


IX. total loſs had actually happened. Indeed, the word abandon- 


— nt conveys the idea, that the whole property is not loſt; for 
it is impoſſible to cede or abandon that which does not exiſt, 


' SeeR2ndail. When the underwriter has diſcharged his inſurance, and the 


v. Cockian abandonment is made, he ſtands in the place of the inſured, 


Ven. 9% ind is entitled to all the advantages reſulting from that 


fi tuation. 3 5 
From what has been ſaid then, it appears, that abandon- 
went dates its origin from the period at which the contract of 


in ſurance was itſelf introduced; becauſe mmſurance e . con- 


tac of indemnity, the inſured can recover no more than the 


amount of the loſs actually ſuſtained : but if he were allowed 


p to 1ecover for a total loſs, and might alſo retain the ropetty 
. ſaved, he would be a confiderable gainer, which the — will 
Bilboa, not allow. Accordingly we find, that the doctrine of aban- 
Middle- donment has obtained a place in the laws of all the maritime 
burgh. nations in the world, where infurance has been known: and 
in all thoſe laws the definition of it is the ſame, namely, that 

when any goods or ſhips, that are inſured, happen to be loſt, 

[2 taken, or ſpoiled, the inſured is obliged to abandon ſuch goods 
* P. 144 vor ſhips for the benefit of the inſurers, before he can demand 


Pothier 133. any ſatisſact ion from them. In this reſpect alſo, they ſeem to 


Ord. of be agreed, that when an abandonment is made, it muſt be a to- 
» e 0 1, tal, not a partial one; that is, one part of the property inſured 
a ſhall not be retained, and the other part abandoned; a regula- 
32. tion certainly founded in juſtice. | | 
| The propriety and juſtice of abandoning in certain caſes to 
the inſurers being apparent, it will be proper to conſider in what 
caſes, and under what circumſtances, the inſured is intitled to 
exerciſe this power: for although in all caſes the inſured has 
2 Burr,697, a right to ſay, he will not abandon; yet he cannot at his plea- 
| ſure harraſs the inſurer, by ſaying he will abandon, and thereby 
turn that, which, in its own nature, was only a partial, into a 


total loſs. | 


In queſtions of this nature, the opinion of learned foreigners 


muſt always. have weight : becauſe they are not queſtions of 

poſitive regulation, or municipal law ; but of general and ex- 

tenſive import: not confined to any particular ſtate, but found- 

ed on the preat principle of reaſon, juſtice, and univerſal law. 

The learned Ro:cus, who has accurately examined the works 

Roccus, of thoſe writers that went before him, and who, after ſtating 
Not. 50 their various opinions, forms his own concluſions, has not been 
filent upon this occaſion. He puts this queſtion. *©* Aſſecu- 

« rator, qui jam ſolvit æſtimationem mercium deperditarum, fi 

poſtea dictæ merces appareant et recuperatæ ſint, an poſſit 

* cogere dominum ad accipiendas illas, et ad reddendam ſibi 

»* © xftimationem, quam dedit?“ He anſwers, Diſting ue; 


„aut 
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* aut merces, vel aliqua pars ipſarum appareant, et reſtitui C H AP. 
* poſſint, ante ſolutionem æſtimationis, et tune tenetur domi- IX. 


nus mercium illas recipere, et pro illa parte mercium appa- - 
„ rentium, liberabitur aſſecurator, nam qui tenetur ad certam | 


«© quantitatem reſpectu certæ ſpeciei, dando illam, liberatur, et 
etiam, quia contractus aſſecurationis, eſt conditionalis, ſcilicet 


« fi merces deperdantur: non autem dicuntur deperditz, ſi 


„ poſtea reperiantur. Verum fi merces non appareant in illa 
priſtina bonitate, aliter fit æſtimatio, non in totum, ſed prout 
« tunc valent. Aut vero poſt ſolutam zftimationem ab aſſecu- 
* ratore compareant merces, et tunc eſt in electione mercium 
« afſecurati vel re:ipere merces, vel retinere pretium.“ 
* And although a ſubſeque at paſſage in the fame author may * P. 145 
ſeem to contradict that juſt recited; yet when attended to 
they are both perfectly conſiſtent. He ſays, © ſufficit ſemel | 
„ extitiſſe conditionem ad beneficium afſecurati de amiſhone Roccus, No. 
* navis, etiam quod poſtea ſequeretur recuperatio; nam per. 2 
i talem recuperationem non poterit præ judicari aſſecurato.”” 
From this paſſage it may be inferred, that a total loſs hav- _ 
ing once happened, it muſt always continue ſo. But it muſt ._ 
be underſtood, with reference to the context, and other parts 
of the work, from which it appears that in order to entitle the 
inſured to recover as for a total loſs, it muſt continue total, 
at the time when the offer of abandonment is made, at the ume 
of the action brought, or at the time of the payment of the 
monex. 3 | 8 
In a French treatiſe, called Le Cuidon, it is ſaid, that the in- Chap. 7. 1, 
ſured may abandon to the underwriter, and call upon him for a 1. 
total loſs, if the damage exceed half the value of the thing; 
or if the voyage be loſt, or ſo interrupted, that the purſuit of it 
is not worth the freight. A TIES 
The ſame idea, with reſpect to the circumſtances which will O. Le 
juſtify an abandonment, ſeems to prevail in almoſt all the 10- 14. ord. of 
reign ordinances. V | | | Bild. Ord. 
But in no country have the principles of abandonment been ef RO 
more accurately defined than in England: and it muſt be re- 2. Magens 
membered, that the deciſions, from which the ſollowing prin- = 
ciples are ſelected, are of the greateſt authority; that they are 
not merely the opinions of private ſpeculative men, but the ſo- 
lemn and deliberate judgment of the grave and learned judges 
of the Engliſb courts ; judgments formed aſter mature delibe- 
ration, and ſerious argument; eſtabliſhed uyvon the ſolid and 
permanent baſis of 3 and good ſenſe. . 
From thoſe deciſions we may collect, that the right to abau-— 
don muſt ariſe upon the object of the inſured being fo far de» 
ſeated, that it is not worth his while to purſue it: ſuch a loſs as 
is equally inconvenient to him, as 1! 1t had been total. For in- 


ſtance, if the voyage be abſolutely loſt, or not worth purſuing ; 2 Burt. 1 26g+ 
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CHA P. if the ſalvage be very high, ſuppoſe a half; if further expence be 


IX. ® neceſfary ; if the inſurer will not engage at all events to bear 
— that expence, though it ſhould exceed the value, or fail of ſuc · 
Guidon, ch. ceſs 2 under theſe, and many other like circumſtances, the in- 
7. I. ſured may diſentangle himſelf, and abandon, notwithſtanding 

* P. 146 there has been a recapture, - n 

2 Burr. 697. It is evident, that there may be circumſtances, in which it 
1213. would be contrary to every principle of juſtice, to ſuffer the 
inſured to abandon; for a ſhip mi he be taken, and eſcape im 
mediately, which would be no — ol at all to the voyage : 
or ſhe might be taken and inſtantly ranſomed, which would 
amount only to a partial loſs ; in which caſes the inſured ſhall 

not to be allowed to demand a recompenſe ſor a total loſs. 
Burr. 1214 Tt is alſo material to obſerve, that the right to abandon muſt 
depend upon the nature of the caſe at the time of the action 
brought, or at the time of the offer to abandon : a determina- 
tion, founded as I have ſaid before, on the nature of the con- 
tract between the parties; becauſe an inſurer ought never to 
Pay leſs, upon a contract of indemnity, than the value of the 


oſs; and the inſured ought never to gain more. | 
Term Rep, From what has been ſaid, it will appear ſufficiently evident, 
Os that the owner cannot abandon, unleſs at ſome period or other 
p. 1 91. 5» of the voyage there has been a total loſs : and therefore, if nei- 
ther the thing inſured, nor the voyage be loſt, and the damage 
ſuſtained ſhall be found, upon computation, not to amount to 
a moiety of the value, the owner ſhall not be allowed to 
abandon, 5 | | 
Theſe principles are fully illuſtrated and confirmed by the 
. given in the following caſes. „ | 
' Pringle v. he defendant: had inſured the ſhip Succeſs from London to 
Harley, in Bermudas, and ſo to Carolina; the ſhip was taken by a Spaniſh 
Chancery, privateer, and afterwards retaken by an Engliſb privateer, and 
| 3411 195 carried into Boon in New England, where, no perſon ap- 
| 79275 pearing to give ſecurity, or to anſwer the moiety the recap- 
tors were entitled to for ſalvage, ſhe was condemned, and ſold 
in the court of Admiralty there; the recaptors had their moi- 
ety and the overplus money remained in the hands of the 
officers of the court. An action upon the policy was brought 
* P. 147 * at law by the defendant here, who obtained a verdict againſt 
the now plaintiff. A | Fee 

The plaintiff brought a bill, ſuggeſting the capture to be 
fraudulent, and done deſignedly by the captain; and now mo- 

ved for an injunction to ſtay the proceedings at law. | 
It was contended for the plaintiff, that though the capture 
might not be fraudulent, yet the defendant ought not to recover 
more on the policy than a moiety of the loſs, as the act of the 
13 Geo, 2. c. 4. J. 18. gives the thing ſaved to the owner, and 


he is entitled to receive it from the officers of the Admiralty : - 
EE | ar 


come to him upon the ſalvage, 


it, as if it had been originally the 


"Withers, 
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and that the plaintiff ought to be obliged to pay no more than C H AP. 1 


the loſs actually ſuſtained, which cannot be aſcertained ull 
after the defendant ſhall haye received the part, that might have 


IX. 


The defendant in his anſwer La ſworn, that he had offered, , 


and was now willing to relinguiſh his intereſt to the plaintiffs 


in the benefit of the ſalvage, and would give them a letter of 


attorney for that purpoſe to receive it. | | 5 
Lord Chancellor Hardruicſe.— There is no ground for an 


in junction in this caſe, here there was an agreement to go to 


trial in one of theſe actions which had been brought, and to 
be bound by the event of that: at tlie time of the trial, they 
knew that the ſhip was retaken, and the manner of the cap- 

ture. 5 | 
The quantum of the damage and loſs ſuſtained is the only 
thing now to be diſputed ; for it is impoſſible to carry on trade 
without inſuring, eſpecially in time of war. Therefore regard 


muſt be had to the inſured, as well as to the inſurer; and 


where there is no admiſſion in the anſwer of any kind of fraud, 
though various pretences of that ſort may be ſet up by the bill, 


they are not to be regarded. The queſtion then ariſes on the 
ſtatute of 13 Geo. 2. with regard to the ſalvage. 


ation in the law of nations, with reſpect to recaptures. - 
The carrying a ſhip infra præſidia hoſtium, or ſi pernoctave- 
rit with the enemy, makes it the 22 of the perſon retaking 
ip of the enemy: but hy 

the act the recaption is the reveſting of the property of the 


owner, If there is a ſalvage, that mult be deducted out of 


the money recovered by the policy ; but if none has come to the 
hands of the plaintiff in the action, the jury cannot take notice 
was not paid, or ſecured to be paid by the owners. 

It is uncertain, whether the defendant will receive any thing 


of it. The ſhip was condemned and ſold, becauſe the money 


or not; and if any thing be recovered, he muſt have an allow- 


ance for his expences in recovering. e 
Therefore I take it, when he is willing to relinquiſh his inte- 


reſt in the falvage, he ought to recover the whole money inſured. 


It had been ſaid, there ought to be only half the loſs EATER, | 
ed on the policy; and as to that, the act has made great alter- 


* P. 148 


It would be miſchievous, if it were otherwiſe, for then upon a 


| recapture a man would be in a worſe ſituation, than if the ſhip 


were —_ loſt. In junction was denied, 
But the firſt caſe to be found in our books, in which the doc- 


trine of abandonment was fully gone into, in which its principles 
were ſettled, and were applied to the particular circumſtances 
then before the court, was the caſe of Go/s and Another againſt 
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IX. 
— 
{a Go and 
Auother v. 
Withere. 
2 Buri. 683. 
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(a) It was a ſpecial caſe from the fittings in London, upon two 
actions, on two diſtin policies of inſurance; one upon a ſhip, 
ant the other upon the loading. | on 

The former was an inſurance on the David and Rebecca, at 
and from Newfoundland to her port of diſcharge in Portugal or 
Spain, without the Streights, or Angland, to commence from the 
time of her beginning to load at Newfoundland, for either of the 
above namet places; and to continue till ſhe ſhould be arrived 
at her ſaid port of diſcharge, and there moored 24 hours at an- 
chor in ſafety. The ſhip was, by agreement, to be valued at 
the fam ſubſcribed, without further account. The inſurance 
was to be at ten guineas per cent.: and in caſe of loſs to abate 


two per cent.: and in caſe of average loſs not exceeding 5/. per 


cent. to allow nothing towards ſuch loſs. And if the veſſel was 
* diſcharged without the S7reights, excepting the Bay of Biſca 
two guineas per cent. were to be returned: and if ſhe failed wit 
convoy and arrived, two guineas more per cent. were to be re- 
tarned. The plaintiffs declared upon a total loſs, by capture by 
the- French. | | | . 
The policy, declared upon in the other action, was an inſu 
rance upon any kinds of lawſul goods and merchandizes, loaden 
or to be loaden on board the aforeſaid ſhip ; and this policy for 
7. 75 inſured 20. The declaration alledged, that divers 
quantities of fiſh and other lawful merchandizes, to the value of 


the money inſured, were put on board, to be carried from New- 


Joundland to her port of deſtination, and ſo continued (except ſuch 


as were thrown overboard as is after mentioned) till the loſs of 
the ſhip and goods. The declaration then avers, that a part of 
the ſaid goods were neceſſarily thrown overboard in a ſtorm, to 
preſerve the ſhip and the reſt of the cargo: after which jetſon 
the ſhip, and the remainder of the goods, were taken by the 
French. | Boks e 
The caſe ſlates, that the ſhip departed from her proper port, 
and was taken by the French on the 23d of December, 1756. 
and that the maſter, mates, ard all the ſailors, except an ap- 
prentice and landman. were taken out and carried to France. 
"That the ſhip remained in the Hands of the enemy eight days, 
and was then retaken by a Brit7/h privateer, and brought in on 
the 18th of January to Milford-Hawen, and that immediate 
notice was given by the infured to the inſurer, with an offer 
to abandon the ſhip to their care. It was alſo proved at the 
trial, that before the taking by the enemy, a violent Norm aroſe 
at fea, which firſt ſeparated the ſhip from her convoy, and af- 
terwards diſabled her ſo far as to render her incapable of pro- 
ceeding on her deſtined voyage, Without going Into port to re- 
fit. It was alſo proved, that part of the cargo was thrown 
over-board in the ſtorm: and the reſt of it was ſpoiled while 


| the ſhip lay at Milford-Haver, after the offer to abai.don, and 


before 


, . ae. 
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before ſhe could be refitted : and the inſured proved their inte- CHAP. 


reſt in the ſhip and cargo, to the value inſured. 


Several queſtions ariſing upon the trial of the firſt of theſe wan : 


cauſes, it was agreed, that the jury ſhould bring in their verdict, 


* in both cauſes, for the plaintiffs, as for a total loſs ; ſubject, * 1 
however, to the opinion of the court on the following queſ- 


tions, Viz | 1 
1ſt. Whether this capture of the ſhip by the enemy, was 
or was not ſuch a loſs, as that the inſurers became liable 
thereby : ; | V 
2dly. Whether under the ſeveral circumſtances of this caſe, 
the inſured had or had not a right to abandon the {hip to the 
inſurers, after ſhe was carried into Mi ford Haven. 


After two arguments, the court decided unanimouſly in fa» * 
vour of the plaintiffs; and in the opinion then delivered by 
Lord Mansfield, all the law upon this ſubject was fully dif- 


cuſſed. It will not be neceſſary, however, to ftate in this 
place what fell from his lordſhip upon the firſt of theſe queſ- 
tions thus ſubmitted to the „ F of the court; becauſe 
that was very copiouſly treated 


transferred to the enemy by a capture, and abſclutcly loſt to the 


original owner, it could no way affect the contract entered into 


between an infurer and inſured. It will be ſufficient then to 
ſollow his Lordſhip in the ſecond part of his argument. 


Lord Mausſſeld.— The fingle queſtion, therefore, upon! 


which this caſe turns, is, whether the inſured had, under all che 
circumſtances, an election to abandon, on the 18th of Ja- 
nuary, 1757? The loſs and diſability were in their nature 
total at the time they happened. During eight days, the 
plaintiff was certainly. entitled to be paid by the inſurer, as for 
a total loſs; and in caſe of a recapture, the inſurer would have 
flood in his place. The ſubſequent recapture is, at beſt, a 
ſaving only of a ſmall part : half the value muſt be paid for 
jalvage. The dilability to purſue the voyage ſtill continued. 


The maſter and mariners were priſoners. he charter party Videtheſtat, 
was diſſolved. The freight (except in proportion to the goods 33 + 40, 


IX. 


of in a ſormer chapter, in vide ante 
which it was ſhewn, that whether property was or was not c. 4.p.66.63. 


ſaved) was loſt. The ſhip was neceſſarily brought into an © 4. 


Engliſh port. What could be ſaved, might not be worth the 
expence neceſſarily attending it ; which 1s proved by the plain- 
tiff's offer to abandon. The ſubſequent title to reſtitution, 
arifing from the recapture, at a great expence, the ſhip too 
* being diſabled from purſuing her voyage, cannot take away a 
right veſted in the inſured at the time of the capture. But 


abandon what may be ſaved. I cannot find a ſingle book, an- 
cient or modern, which does not ſay, that in caſe of a ſhip be- 
ing taken, the inſured may demand as for a total loſs, and 


L 4 | abandon, 


P, 151 


becauſe he cannot recover more than he has ſuffered, he muſt 


1 
li 
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CHAP abandon, What proves the propoſition moſt ſtrongly is, that 
IX. by the general law, he may abandon in the caſe merely of an 
hn — arreſt, or an embargo, by a prince not an enemy. Poſitive 
Vide ante, regulations in different countries have fixed a preciſe time be- 
c. 4. P. 78. fore the inſured ſhould be at liberty to abandon in that caſe. 
| The fixing a preciſe time proves the general principle. Every 
argument holds ſtronger in the caſe of the other policy wich 
regard to the goods, The cargo was in its nature perithable, 
deſtined from Newfoundland to Spain or Portugal: and the 
voyage was as ab{ylutely defeated, as if the ſhip had been wrecks 
ed, and a third or fourth of the goods faved. | | 
No capture by the enemy can be ſo total a loſs, as to leave 
no poſh bility of a recovery. It the owner himſelf ſhould retake 
at any time, he will be entitled; and by the late act of parlia- 
ment, if an Engl;/þ ſhip retake at any time, before condemna- 
tion or aſter, the owner is entitled to reſtitution upon ſtated 
ſalvage. This charce does not ſuſpend the demand, for a 
total loſs, upon the inſurer ; but juſtice is done, by putting 
him in the place of the inſured, in cafe of a recapture. In 
queſtions upon policies, the nature of the contract, as an in- 
demnity, and nothing elſe, 1s always liberally conſidered. 
There wight be circumſtances, under which a capture would 
be but a ſmall temporary hindrance to the voyage; perhaps none 
at all: as if a {ſlip were taken, and, in a day or two, eſcaped 
entire, and purſued her voyage. Thee are circumſtances, 
under wbich it would be deemed an average loſs; if a ſhip 
taken be immediately ranſomed, and purſue her voyage, there 
the money paid 1s an average lois. Ard in all caſes, the in- 
ſured may chuſe not to abandon, In the ſecond part of the 
ages ard Cuſtoms of the Sea,” (a French book tranſlated 
h vide ante into Engliſh) a treatiſe is inferted called Le Guidon, in which 
p. 43. after menuoning the right to abandon upon a capture, he adds, 
| « or any other ſuch diſturbance as defeats the voyage; or 
„P. 152 makes it not worth while, or worth the freight to purſue it.“ 
| * TI know that in late times the privilege of abandoning has been 
reſtrained, for fear of letting in frauds: and the merchant 
cannot elect to turn that, which, at the time it happened, was 
in its nature but a partial, into a total loſs, by abandoning. 
But there is no danger of fraud in the preſent caſe. The loſs 
was total at the time it happened: it continued total, as to the 
deſtruction of the voyage. A recovery of any thing could 
only be had, by paying more than half the value, including 
the coſts. What could be ſaved of the goods, might not be 
worth the freight for ſo much of the voyage as they had gone, 
when they were taken. 'The cargo, from its nature, muſt 
have been fold, where it was brought in. The loſs, as to the 
ſhip, could not be eſtimated; nor the ſalvage of half be fixed, 
| by a better meaſure than a ſale. In ſuch a caſe, there is no 


colour 


| | 
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| eolour to ſay, that the inſured might not r himſelf C H A 3 


from unprofitable trouble and further expence, and leave the IX 
inſurer, to ſave what he could. It might as reaſonably be 
argued, that if a ſhip ſunk were weighed up again at great 
expence, the crew having periſhed, the inſured could not 
abandon, nor the inſurer be liable, becauſe the body of the 
| | ſhip was faved, We are therefore of opinion, that the loſs was 
| total by the capture, and the right which the owner had, after 
y the voyage was defeated, to obtain reſtitution of the ſhip and 
ö cargo, paying great ſalvage to the recaptor, might be aban- 
doned to the inſurers, after ſhe was brought into Mzlford- 
F: Haven. rw. 5 ; 
The principles laid down in this caſe have been firitly 
. adhered to in all ſimilar caſes; and particularly in a very 
modern one, which it will be proper to mention in this place, 
before we come to the great cauſe of Hamilton againſt Mendes, 
in which ſome other priuciples relative to this ſubject were 
_ eſtabliſhed, 85 5 l 
It was an action on a policy of inſurance, on the ſhip the Milles v. 
Hope and her freight, from Mont/errat to London, The rlain- 2 
tiff went for a total loſs: the defendant inſiſted, that he was ee 25 
only entitled to recover for an average loſs, The jury found 
a verdict for a total loſs; and upon a motion for a new trial, 
the facts of the caſe appeared to E as ſollows: the ſhip when 
proceeding on her yoyage, was captured on the 23d of May, 


* 
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D by two American privateers, who took the captain and all the 
e crew, and part of the cargo, which conſiſted of ſugars, out of 
- her. The rigging was alſo taken away. She was afterwards 
c retaken, and carried into New York, = 5 the captain arrived 
d on the 23d of June, and taking poſſeſſion of her, found that 
b part of what had been left of the cargo was waſhed overboard, 
, that fifty-ſeven hagſheads of what remained were damaged, 
; and that the ſhip was leaky, and in ſuch a ſtate, that ſhe could 
. not be repaired without unloading her entirely. The owners 
n had no ſtorehouſes at New York, in which the ſugars could 
t have been Put, while the ſhip was repairing, nor any agent, 
s there to adviſe or direct the captain. No Killers were to be 
. had. Thel only method he had of paying the falvage, which 
's amounted to the value 9 forty hog heads of ſugar, was by ſale of 
e part of the cargo, or the ſhip. The captain did not know 
d of the inſurance, If he had repaired the ſhip, his expences 
g would have exceeded the freight more than 1c. There was 
c an embargo on all veſſels at New Yorktill the 27th of December; 
, and by the deſtination of his ſhip, ſhe was to have arrived at 
it London in July. Under theſe circumſtances, he conſulted with 
e his friends at New York, and refolved upon their opinion and 
d, his own, to ſell the ſhip and cargo, as the moſt prudent ſtep 
10 for the intereſt of his employers, The cargo was accordingly 


Vs 


C HAP. ſold and paid for. The ſhip was alſo contracted for, but the 


a total loſs from the un | 
Lord Mansfield told the jury, that if they were ſatisfied the 
captain had done what was beſt for the benefit of all con- 
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great pains in delivering the opinion of the court in the caſes 


Vide poſt. 
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perſon who had agreed to buy her, ran away, and the captain 
left her in a creek near New York, and returned to England, 
where he arived in the February following, and gave the plaintiff 
notice of what had been done, which was the firſt information 
he received of it, and the plaintiff immediately claimed as for 

e = and offered to abandon, 


cerned, they mult find as for a total loſs, which they ac- 
cordingly did. | _ . 925 


Upon the motion ſor a new trial, the unanimous opinion of 


the court was delivered by | 
* Lord H ned. The great object in every branch of the 


* law, but eſpecially in mercantile law, is certainty, and that 


the grounds of decifion ſhould be preciſely known, I took 
of Gofs v. Withers, and Hamilton v. Mendes, I read bath 


thoſe caſes over laſt night, and I think that from them, the 


whole law between inſurers and inſured, as to the conſequences 
of capture and recapture, may be collected. Wherever a 


queſtion of law ariſes at aii pris, I propoſe a caſe, or grant 


one, when aſked for by the counſel, and I avoid as much as 
poſſible blending fact and law together, having ſeen the incon- 


venience of it in Pole v. Fitzgerald, But on the trial of this 


cauſe it did not appear to me, that there was any queſtion of 
law, and no caſe was aſked for. It was 1mpcflible to aſk for 
one, till the facts were aſcertained ; and when they were, it 


would have been impoſlible to ſtate them in any way, which 


could have left a doubt on the law. It was not contended, that 
a captur= necefſarily amounts to a total loſs between inſurer and 


in ſured; nor, on the other hand, that on a capture and recap- 


ture, there may not be a total loſs, though there remain ſome 
matcrial tangible part of the ſhip and cargo. Neither was it 
contended, that the captain has an arbitrary power, by his 
act, to make the loſs, cither partial or total, as he pleaſes. A 


great deal has been faid about what the Admiralty could, or 


would have done, in ſuch a caſe, in order to pay the ſalvage. 
As to that, if no owner appeared, they would condemn the 
hole; but if they ſaw from the ſhip's papers, that there was 
one, they would not. If there were different claimants of the 
tip and Cargo, they would leave it to them to ſay, what part 
1:culd be fold and if they diflered in opinion, would order the 


ale of ſuch part as would be attended with the ſmalleſt loſs. 


Put all zhat is ſorcign to the preſent queſtion, which is ſingly 
this, whether the conſequences of the capture were ſuch as, 


notwithſtanding the recapture, occaſioned a total obſtruction of 


the voyage, or Only a pardal one, as in the cafe of Hamiltcn 
5 v. Men- 
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„ Sade; In that caſe, and in Goſs v. Withers, great ſtreſs C H A 


was laid on the ſituation of the ſhip and . at the time 
waen the inſured had notice, at the time 
abandon, and at the time when the action was brought. No caſes 
| ſay, that the bare exiſtence of the hulk of the ſhip oem the 
* Jo being total. The rule is laid down, © that if the voyage 
® be loſt, or not worth purſuing, if the ſalvage be high, if far- 
ther expence be neceſſary, if the inſurer will not at all 
« events undertake to pay that expence, Se. the inſured may 


IX. 


me Offer to 
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* abandon, notwithſtanding a recapture.” Here, at the time 


of the capture there were no hopes of a recovery; no friend's 
ſhip in fight; no means of reſiſtance ; all the crew were taken 


out, and 


art of*the cargo; and the rigging alſo taken away. 


— the ſhip was retaken, and carried into New York, 
Wien ſhe was brought there, it ftill continued a total lots, 


Neither the inſurers, nor the inſured, had any agent in the 


place. The court of Admiralty muſt have proceeded /ecundum 


æguum et bonum, and might have fold her for the benefit of thoſe 


concerned. When the inſured firſt had notice, and offered to 


abandon, (which was when the captain came to England) and 
when the action was brought, it was ftill a total loſs. The 


voyage was abandoned, the 2 ſold, and the ſhip left to be 


endant makes, or can make to 


ſold. The only anſwer the de t 
this is, that the loſs was total indeed ; but that the captain 
made it fo, by his improper conduct; for that on his taking 
poſſeſſion of the ſhip, ky 

ought to have purſued the voyage. But is this defence true in 
fact? The captain, when he came to New York, had no ex- 
preſs order; but he had an implied authority, from both ſides, 
to do what was fit and right to be done, as none of them had 


e loſs became partial, and that he 


agents in the place; and whatever it was right for him to have 


done, 1f it had been his own ſhip and cargo, the underwriter 
muſt anſwer for the conſequences of, becauſe this is within his 
contract of indemnity. Suppoſe there had been no inſurance, 
what ought the captain to have done? iſt. As to the cargo, 


according to the courſe of the voyage, the ſhip ſhould have 


arrived at London in July. On the capture, part had been 
taken out, ſome was waſhed overboard, 57 hogſheads were 
damaged, and the whole, from the leaking of the veſſel, was 
in a periſhable ſtate. There were no ftorchouſes ; nor could 
the ſhip proceed in the ſtate ſhe was in. The crew were gone, 
and an embargo was laid on till December. What, ſhall a car- 


go, Which was intended to arrive at London in Fuly, be kept in a 


periſhable ſtate at New 7orh, in a leaky veſſel, till December? 


24ly, As to the hip. it was certainly better to ſell her, than to 


8 \\..? | ; | . 0 
bring her to London. There was no crew belonging to ber; 


and ſhe had no cargo, Even if all the cargo had been left, * P. 156 


the expences of repairs would haye exceeded the freight. It 
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OF ABANDONMENT. 
ſhe had been brought home, the expence of bringing her might 


have been more than what ſhe would have fold for in London. 


It has been ſaid, that the damage would not have fallen on the 
underwriters; but the argument drawn from thence is a fal- 
lacy; for that circumſtance goes to determine it to be the 
intereſt of the inſured to abandon the voyage. The point is, 
what did the owner ſuffer by the capture; and it appears that 


he ſuffered ſo much, that it was not worth while to purſue the 


principles there laid down; and 2dly, 


We fi:-tton 
Inſurauce. 
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waſhed overboard: that 57 hogſheads of the ſugar 


voyage. The whole voyage was loſt, As the captain did not 
know of the inſurance, he hat no temptation to give the turn 
of the ſcale to one fide or the other, I left it to the jury to 
determine, Whether what the captain had done was for the 
benefit of the concerned. If they had found & at it was iu 
words, where would have been the queſtion cf law? 

The court therefore diſcharged the rule for a new trial. 

It was neceſſary to be very particular in ſtating this caſe from 
the work of ſuch an accurate reporter as Mr. Douglas, for two 
reaſons : 1ſt, Becauſe it is a determination, exactly conformable 
to that of Goſs v. Withers, recognizing and confirming the 

10 relieve the court 
from the obſervatio:s made, on account of the above deciſion, 
A caſe has appeared in print, under the name of Milles v. Hayley, 
upon the ſame policy, the ſame ſhip, and ſame voyage: but 


4 


the author of the work, in which it appears, could not poſſibly 


have been preſent at the trial; and the facts muſt have been 
miſtated to him: or if preſent, he has not taken down the 
evidence with ſufficient accuracy. For he has not ftated, that 
on the capture, part of the cargo, and alſo the rigging were 
taken away : that part of what had been left of the cargo was 
that re- 
mained, were damaged; that the ſhip was leaky, and in ſuch 
a ftate, that ſhe could not be repaired without unloading her 
entirely: that the ſalvage amounted to the value of 40 hog 
ſheads of ſugar : that the repairs would have exceeded the 
freight by more than 100). : and that the embargo was to con- 
tinue till the 27th of December: whereas the ſhip 77 J to 
have arrived at London in the July preceding: all which cir- 
cumftances are to be found in Mr. Douglas s report: all of 
them are material to the decifion of the cauſe, and upon all of 
them much ſtreſs is laid by Lord Mansfield, in delivering the 
judgment of the court. It was thought proper to note theſe 
differences; as nothing is ſa neceſſary in all caſes, more eſpe- 
cially in thoſe of inſurance, as the accurate and preciſe ſtate- 
ment of circumſtances. . 1 
But although the doctrine advanced in Go/s againſt W7thers, 
was ſo very general and comprehenſive ; yet it certainly is rot 
to be conſidered, as precluding the poſſibility of an exception 
to the generality of the principle there eſtabliſhed. +a 
| | I.E 
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ſuſtained no damage from the capture. That the whole cargo 
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Indeed, from the whole tenour of the Chief Juſtice's very CHAP, 
learned argument upon that occaſion, it is apparent, that he had IX. 
at that very time an exception in his view: and from ſome of the 
words he then uſed, it would almoſt induce one to ſuppoſe, that 

his lordſhip had foreſzen the very caſe, Which actually came to 


be decided within a few years afterwards. 


It was a ſpecial cafe reſerved at Guildhall, at the fittings Hamilton v. 


chere before Lord Mansfield, after Michaelmas term 1760, in Mendes. 


an action brought againſt the defendant, as one of the inſu- 1 


rers, upon a policy of inſurance from Virginia or Maryland 236. 
to London, of a ſhip called the Selby, and of goods and merchan- 
dize therein, until ſhe ſhall have moored at anchor 24 hours, 
in good ſafety. The caſe ſtated for the opinion of the Court 

was as follows: „ | | 


That the ſhip Selby, mentioned in the policy, being valued 


at 1200), ; and the plaintiff having intereſt therein, cauſed the 


policy in queſtion to be made; and the ſame was accordingiy 
made, in the name of John Mackintsyſh on behalf and for the 


uſe and benefit of the plaintiff, and was ſubſcribed by the de- 


ſendant, as ſtated, for 100. That the ſhip was in good ſafety 
at Virginia, where ſhe took on board 192 hogſheads of to- 
bacco, to be delivered at Zondcn. That on the 28th day of 


March, ſhe departed, and ſet ſail from /*rginia for Londor ; 


and on the 6th day of May following, as ſhe was ſailing and 
* proceeding in her ſaid voyage, was taken by a French priva- , p. 138 
. 9 ; 


teer called the Aurcra of Bayonne. That at the time of the 


capture, the Selby had nine men on board; and the captain of 
the ſaid privateer took out ſix, beſides the captain, leaving only 
the mate and one man on board. That the French put a prize- 
maſter, and ſeveral men on board the ſhip Sc, to carry her to 


France, That as the French were carrying her towards France, 


on the 23d day of the faid May, ſhe was retaken off Baycrne, 


by an Angiiſb man of war; and accordingly tent into Fiyz:outh, 


where ſhe arrived the 6th day of June tollowing. That the 


plaintiff, living at Hull, as ſoon as he was informed what bad 


befallen his ſhip the Selby, wrote a letter, on the 22d of June, 
to his agent Jahn Mackintofh, living in London, to acquaint the 
defendant, © that the plaintiff did from thence abandon to him 


his intereſt in the ſaid ſhip, as to the ſaid 100/, by the defen- 


* dant inſured.” That the ſaid J. MH. on the 26th of June, ac- 


quainted the defendant with the offer to abandon the ſhip ; to 


which the defendant anſwered, © that he did rot think himſelC 


bound to take to the ſhip; but was ready to pay the falvace, 


* and all other loſſes and charges that the plaintiff ſuſtained by 
the capture.“ That upon'the 19th day of Auguft, the ſhip 


Selby was brought into the port of London, by the order of the 


owners of the cargo, and the recaptors: that the ſhip Selby 
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CHAP. of the ſaid ſhip was delivered to the freighters, at the port of 


p. 159. 


IX 
— prejadice. 


„capture, the ſhip became wholly loſt to him. 


London, who paid the freight to Benjamin Vaughan, without 
The queſtion, therefore, ſubmitted to the opinion 
of the court is, whether the plaintiff, on the ſaid 26th day of 
Fune, had a right to abandon, and has a right to recover, as 
tor a total loſs. | . | | 
After two arguments at the bar upon this queſtion, and after 
the court had taken time to deliberate upon it, their unani- 
mous reſolut ion was delivered by the Chief Juſtice. | 
Lord Mansfield The plaintiff has averred in his declara» 
tion, as the baſis of his demand for a total loſs, that by the 
The general 
queſtion is, whether the plaintiff, who, at the time of his action 
brought, at the time of his offer to abandon, and at the time 
of his being firſt apprized of any accident having happened, 
had only, in truth, ſuſtained a partial loſs, ought to recover 
for a total one. In ſupport of the affirmative, the counſel for 
the plaintiff infiſtel on the four following points: 1ſt, That 
by this capture, the property was changed; and therefore, the 
loſs total for ever. 2dly, If the py) a were not changed, 
yet the capture was a total loſs, gdly, That when the ſhip 
was brought into P/ymouth, particularly on the 26th day of 
Fune, the recovery was not ſuch as, in truth, changed the to- 
tality of the loſs into an average. 4thly, Suppoſing it did, 
yet, the loſs having once been total, a right veſted in the inſured 
to recover the whole upon abandoning ; of which right he could 
never be diveſted by any ſubſequent event. | | 
As to the firſt point. If the change of property were at all 
material between the inſurer and inſured, it would not be 
applicable to this caſe ; becauſe by the marine law of England, 
there is no charge of property, in caſe of a capture, before 


o. 2+ condemnation; and now by the act of parliament, the yus poft- 
* /imini; continues for ever. I know many writers argue, be 


tween the inſurer and the inſured, from the diſtinftion, whe- 
ther the property was or was not changed by the capture, ſo 
as to transfer a complete right from the enemy to a recaptor, 
or neutral vendee, againſt the former owner. But arbitra- 
ry notions concerning the change of property by capture, as 
between the former owner and recaptor, or a vendee, ought 
never to be the rule of decifion, as between the inſurer and 
inſured upon a contract of indemnity, contrary to the real truth 
of the fact. And therefore I agree with the counſel for 
the plaintiff, upon this ſecond point, that by this capture, 
while it continued, the ſhip was totally loſt, though it be ad- 
mitted, that the property, in the caſe of a recapture, never was 
changed, but returned to the former owner. DN A 
The third point depends, as every queſtion of this kind muſt, 
upon the particular circumſtances, It does not neceſſarily follow 


WS: 


1 


OF ABANDONMENT. 


that b ecauſe there is a recapture, therefore the loſs ceaſes to be CH AP. 


total. If the voyage be ſo defeated, as not to be worth the fur- 


IX. 


ther purſuit; if the ſalvage be high, and the other expence 


great; or if the underwriter refuſe to bear theſe expences; 
the inſured may abandon. But in the preſent caſe, the voyage 
was ſo far from being loſt, that it had only met with a ſhort tem- 


* porary obſtruction; the ſhip and cargo were both entirely fate; P. 1 


the expence incurred did not amount to near half the value; and 
upon the 26th of June, when the {hip was at Plymouth, and the 
offer was made to abandon, the inſurer undertook to pay all 


charges and expences, to which the plaintiff might be put by 


the capture. The only argument to ſhew that the loſs had not 
then ceaſed to be total, was built upon a miſtaken ſuppoſition, 
that the recaptor had a right to demand a ſale, and to put a ſtop 


to any further proſecution of the voyage. But that is not ſo. 


The property returned to the plaintiff, pledged to the recaptors 
for one eighth of the value, as ſalvage for retaking and bring - 

ing the ſhip into an Eugliſb port. Upon paying this, the owner 
was entitled to reſtitution. The recaptor had no right to fell 
the ſhip. If they differed about the value, the Court of Admi- 


ralty would have ordered a commiſſion of appraiſement. In this 
caſe, it was the intereſt of the owner of the ſhip, the owners of 


the cargo, and the recaptors, that ſhe ſhould torthwith proceed 
upon her voyage from Plymouth to London. But had the re- 
captor oppoſed it, or affected: delay, the court of Admiralty 


would have made an order for bringing her immediately to 
London, her port of delivery, upon reaſonable terms. There- 


fore it is moſt clear, that upon the 26th day of June, the ſhip 


had ſuſtained no other loſs, by reaſon of the capture, than a ſhort. 
temporary obſtruction, and a charge which the defendant had 
offered to pay and ſatisfy. This brings the whole to the fourth 


and laſt point. | Eaten 
The plaintiff's demand is for an indemnity. This action then 
muſt be founded upon the nature of his damnification, as it re- 
ally is, at the time the action is brought. It is repugnant, upon 


a contract of indemnity, to recover as for a total lols, when the 
final event has decided, that the damnification, in truth, is an a- 


verage, or 1 no loſs at all. Whatever undoes the damni- 
fication, in whole or in part, muſt operate upon the indemnity, 


in the ſame degree. It is a contradiction in terms, to bring an 


action for indemnity, when, upon the whole event, no damage 
has been ſuſtained. This reaſoning is ſo much founded in ſenſe, 


and the nature of the thing, that the common law of Hngland 


_ adopts it, though inclined to ſtritneſs. The tenant is obliged to 
indemnify his lord from waſte; but if the tenant do, or ſuffer 


waſte to be done in houſes, yet if he repair before any action 


— 


brought, there lies no action of waſte againſt him He cannot p. 161 


however plead ©* nen fecit vaſtum; but the ſpecial matter. The 
VVV = OE Tpecial 
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CHAP, ſpecial matter ſhews, that the injury being repaired before the 
action brought, the plaintiff had no cauſe of action; and what- 
Ln —— ever takes away the cauſe, takes away the action. Suppoſe a 
Co. Lit. 53. ſurety ſued to judgment: and afterwards, before an action is 
a brought, the principal pays the debt and coſts, and procures ſa- 
tisfact ion to be acknowledged upon record: the ſurety can have 
no action for an indemnity, becauſe he is indemnified before any 
action is brought. If the demand or cauſe of action does not 
ſubſiſt, at the time the action is brought, the having exiſted at 
any former time can be of no avail. But in the preſent caſe, 
the notion of a veſted right in the plaintiff to ſue as for a total 
= loſs, before the recapture, is fictitious only, and not founded in 
=_ truth. For the inſured is not obliged to abandon, in any caſe ; | 
| he has an election. No right can veſt as for a total loſs, till he 
has made that election: he cannot ele, before advice is receiv- 
ed of the loſs; and if that advice ſhew the peril to be over, and 
the thing in ſafety, he cannot ele at all, becauſe he has no right 
to abandon when the thing is ſafe. Writers upon maritime law 
are apt to embarraſs general principles, with the poſitive regu- 
lations of their own country: but they all ſeem to agree, that if 
the thing be recovered before the money is paid, the inſured can 
only be entitled according to the final event, His lordſhip 
here cited the paſſage from Roccus, which we have already ſeen 
at the beginning of this chapter, and then proceeded thus, 
Vide ante, In the caſe of Spencer v. Franco, though upon a wager policy, 
c. 4. P+ 75+ the loſs was held not to be total, after the return of the ſhip 
| Prince Frederick in ſafety ; though ſhe had been ſeized and 
long kept by tte king of Spain, in a time of actual war. In the 
VidPoſtt7o caſe of Fele v. Fitzgerald, though upon a wager policy, the 
majority of che judges, and the houſe of lords held there was no 
total loſs, the ſhip having, been reſtored before the expiration 
of the four months, the time for which ſhe was inſured. | 
The preſent attempt is the firſt that ever was made, to wage 
the inſurer as for a total loſs, upon an intereſt policy, after the 
thing was recovered: and it is ſaid, the judgment in the caſe 
of Goſs v. Withers gave riſe to it. It is admitted, that that cafe 
* P. 162 * was no way ſimilar. Before that action was brought, the whole 
ſhip and on! 2 were literally loſt; at the time of the offer to 
abandon, a fourth of the cargo had been thrown overboard; 
the voyage was entirely loſt ; the remainder of the cargo was 
fiſh periſhing, and of no value at Milford Haven, where the 
ſhip was brought in; the ſhip ſo ſhattered, as to want great and 
expenſive repair? 3 the falvage was one half, and the inſurer did 
not engage to be at any expence ; it did not appear that it was 
worth while to try to ſave any thing: and the recaptor, though 
entitled to one half, as well as the owner of the ſhip and cargo, 
left the whole to periſh, rather than beat any further trouble 
or expence, But it is ſaid, though the caſe was entirely diffe- 
| | | rent, 
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longer upon principles or authorities, the conſequences of the 
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vent ſome part of the reaſoning warranted the prop>fition now CH AP. 


inferred by the plaintiff from it. The great principle relied 


upon was, that as between the inſurer and inſured, the conEL-L 


tract being an indemnity, the truth of the fact ought to be 


regarded; and therefore there might be a total loſs by a cap- 


d ture, which could not operate as a change of property; and 


a recapture ſhould not relate by fiction (like the Roman 74s 


4 poftliminii) as if the capture had never happened, unleſs the 


K loſs was in truth recovered. This reaſoning proved e conver/o, 


that if the thing in truth were ſafe, no artificial reaſoning ſhall 
be allowed to ſet up a total loſs. The words quoted at the bar 
were certainly uſed, * that there is no book, ancient or mo- 
dern, which does not ſay, that in caſe of the ſhip being taken, 
the inſured may demand for a total loſs, and abandon.” But 
the propoſition was applied to the ſubject matter, and is cer- 
tainly true, provided the capture, or the total loſs occaſioned. 
thereby, continue to the time of abandoning, and bringing the 

action. The caſe then before the court did not wake it neceſ- 


{ary to ſpecify all the reſtrictions. But I will read to you ver- 


batim, from my notes of the judgment then delivered, what was 
ſaid to prevent any inference being drawn, beyond the caſe then 
determined. | | | | I 


His lordſhip, having read a great part of his former argument vide ante, 


in that caſe, went on in this way. | : | 
From this mode of reaſoning, it did by no means follow, 
that if the ſhip and cargo had, by the recapture, been brought 
ſafe to the port of delivery, without having ſuſtained any damage 
* at all, that the inſured might abandon. But without dwelling 


3 queſtion are deciſive. It is impoſſible that any man 


hould deſire to abandon in a caſe circumſtanced like the pre- 
ſent, but for one of two reaſons, namely, either becauſe he has 
over-valued, or becauſe the market has fallen below the original 


price. The only reaſons, that can make it the intereſt of the 


party to deſire, are concluſive againſt allowins it. It is unjuſt to 
turn the fall of the market upon the inſurer, who has no concern 


in it, and could never gain by the riſe, And an over valuation 


is contrary to the general policy of the marine law; contrary 


to the ſpirit of the act of 19 Geo. 2 a temptation to fraud, and 


a great abuſe : therefore no man ſhould be allowed to avail hime 
ſelf of having over valued. If the valuation be true, the plain- 


tiff is indemnified, by being paid the charge he was put to hy 


the capture. If he has overvalued, he will be a gainer, if he be 
permitted to abandon : and he can only defire it, becauſe he 
has over-valued, This was avowed upon the firſt argument: 
and that very reaſon is conclutive againſt its being allowed. 
The inſurer, by the marine law, ought never to pay leſs, unon 


a contract of indemnity, than the value of the lols : and the in- 


M ſured 


hy 
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CH A P. ſured ought never to gain more. Therefore, if there were oc- 
IX. cafion to reſort to that argument, the conſequence of the de- 
— termination would alone be ſufficient upon the preſent oc- 
caſion. But upon principles, this action could not be main- 


tained as for a total Joſs, if the queſtion were to be judged by 
the ſtricteſt rules of common law: much leſs can it be ſupportei 


for a total loſs, as the queſtion ought to be decided, by the large 


principles of the marine law, according to the ſubſtandal intent 
of the contract, and the real truth of the caſe. If the queſtion 
is to depend _=_ the ſact, every man can judge of the nature 


of the loſs, before the money is paid. But if it is to depend upon 


ſpeculative refinements, from the law of nations, or the Roman 
Jus pgſiliminii, concerning the change or reveſting of property, 

no wonder that merchants are in the dark, when doctors have dif- 
fered upon the ſubject, from the beginning, and are not yet 
agreed. To obviate too large an inference being draun 
from this determination, I defire it may be underſtood, that the 


Point here determined is, that the plaintiff, upon a policy, 

* can only recover an indemnity, according to the nature of his 

| * caſe at the time of the action brought, or (at moſt) at the time 

* of his offer to abandon,”” We give no opinion how it would 
P 164 be, in caſe the ſhip or goods were reſtored in ſafety, between 


the offer to abandon, and the action brought; or between the 
commencement of the action, and the verdict. And particu- 


larly I defire, that no inference may be drawn, that in caſe 


„ the ſhip or goods ſhould be reſtored after the money paid 


« as for a total loſs, the inſurer could compel the inſured to 


* refund the money, and to take the ſhip or goods ;” that caſe 
is totally different from the preſent, and depends, throughout, 


upon different reaſons and principles. Here the event had 
fixed the loſs to be an average only, before the action brought; 
before the offer to abandon ; and before the plaintiff had notice 
of any accident; conſequently before he could make an elec- 
tion, We are therefore of opinion, that he cannot recover for 
a total, but for a partial loſs only; the quantity of which has 


been eſtimated by the jury at ten pounds per cent. 


But although the court did not chuſe unneceſſarily to decide, 


whether after payment as for a total loſs, the underwriter could 
oblige the inſured to refund, if it ſhould afterwards prove to be 


but partial: yet in the year 1766 this very queſtion came 


before them. It aroſe in the caſe of Da C:fla v. Firth, which 


Da Coſta v. was cited at large in a preceding chapter; and the court held, 


Firth 4 that as there was a ſolemn abandonment, and the money was 


Burr. 1966, paid, and as there was alſo an agreement that the inmurers 


Vide ante | ſhould be content with ſuch ſalvage as the ſum inſured hore to 


4 5 oy: the whole intereſt, the inſured ſhould not be obliged to refund, 


but the inſurer ſhould ſtand in his place for the ſalvage, 
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oo ABANDONMENT. V 
It has been already faid, and from the preceding caſes it CHAP 


ſeems to be a neceſſary inference, that in order to entitle the IX. 


owner to abandon, there muſt, at ſome period or other of tan 


voyage, have been a total loſs; for he cannot be allowed 


to turn a partial into a total loſs. There was, however, a 


very modern caſe, in which this was the fingle point to be 
determined. | | | | 


It was an action on a policy of inſurance upon the ſhip Cazalet and 
Friendibip, from Wyburgh to Lynn, ſubſcribed by the defendant others v. 


arvde. 


for ol. at two guineas per cent. The defendant pleaded a I TermRep 


tender, aud paid 48/, into court. The cauſe was tried at p. 187. 
* Guildhall, before Mr. Juſtice Buller, when a caſe was reſerved | 

for the opinion of the court, ſtating, that the damages ſuſtained P. 165 
by the ſhip in the voyage inſured, did not exceed 481. per cent. | 
which ſum the defendant had paid into court, upon pms. 


in the action. That when the ſhip arrived at the port o 


Lynn, ſhe was not worth repairing. The queſtion for the 
opinion of the court was, whether the plaintiffs had a right to 
abandon, e = „ | 

This caſe came on to be argued when Lord Mangel was 


Mr. Juſtice Willes.— The queſtion is, whether, under theſe 
circumſtances, the plaintiffs had a right to abandon ; or, in other 
words, whether taey can turn a partial into a total loſs. The 
finding of the jury in this caſe determines the queſtion, becauſe 
it is expreſsly found that the damage did not exceed 48/. per 
cent. The caſe then ſtates, that the ſhip was not worth re- 


Pairing, but no mention is made of what was her real worth; 


lo that the remaining materials of the ſhip, if fold, may make 
up the difference between 487. and 100/. per cent. There has 
been no loſs either of the ſhip or of the voyage ; but, being ag 
old ſhip, ſhe ſuffered ſo much, that ſhe was not worth repair- 
ing. I cannot now determine that there was a total lofs, 
when the jury have already ſaid, that there was only a loſs of 
481. per cent, As to the caſe cited of Bond v. Hunter, this 
queſtion never occurred in it. The action was brought upon 
the homeward bound policy; and it was ſufficient to tay, that 
that pelicy never „ for the ſhip had received her deaths 
wound in her outward bound voyage. In the caſe of Milles Vide ſupra 
v. Fletcher, a total end was put to the voyage. In the other P. 162. 
caſes the queſtions aroſe upon lofſes which had happened du- 
ring the ſeveral voyages; here the voyage has been performed, 
and the ſhip is arrived; and after the jury have found that the 
damage ſuſtained did not amount to more than 48. per cent. 
the court are precluded from ſaying it is a total loſs, | | 
Mr. Juſtice Aſhhurſt.— The facts found in this caſe preclude 
any queſtion, whether this can be conſt rued to be a total loſs. If the 
'nſurers ſhould be held liable here, it would be making them 

+ ST, — 2 | "7 inſure 


HAP. * inſure the goodneſs of the ſhip; and if the owners can recover 
IX. as for a total loſs in this caſe, they might equally have re- 
covered on account of the bad condition of the veſſel, | though 
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* P. 106 the had not received much damage at ſeas It is not ſtated that 
the {hip received her death's wound in the courſe of her voyage. 

When ſhe came into port it was found ſhe was not worth 
repairing ; but uon conſtas if ſhe had not received any damage 

during the voyage, ſhe would have been worth repairing, And 

though the veſſel was not in a ſound ſtate, yet ſhe had arrived 

in ſafety twenty four hours; and the jury having exactly de- 


fined what degree of damage ſhe had ſuſtained, we cannot ſar 


that the plaintiiF ought to recover any more. 

Mr. 1 Buller. — Nothing can be better eftabliſhed than 
that the owner of a ſhig can only abandon in caſe ofa total loſs, 
The caſes which have been cited went upon that ground. In 
the caſe of Jenkins v. Mackenzie, though the ſhip was brought 
into port, yet the capture, as between the affurer and aſſured, 
was a total loſs, But there is no inſtance where the owner can 
abandon, unleſs at ſome period or other of the woyage, there has 
been à tital loſs. No ſuch event has happened here; for the 
jury have exprefsly found, that the loſs amounted only to 48h 
fer cent. Even allowing total lofs to be a technical expreſſion, 
yet the manner, in which the plaintiff's counſel has ſtated it, is 
rather too broad. It has been ſaid, that the inſurance muſt be 
taken to be on the ſhip as well as on the voyage; but the true 
way of conſidering it is this: 27 is an inſurance on the ſhip for 
the voyage. If either the ſhip, or the voyage be loſt, that is 2 
total lofs; but here neither is loſt. The caſe of Hamilton v. 

Vide ſupra. Mendes is deciſive. Judgment for defendant, 5 
Furneauxv. In another caſe, an action was brought on a policy of inſu- 
Bradley. rance on the Prince »f Wales, in port or at fea, for ſix months, 
Eaſt. 20 from the 18th Fuly. 1777. The ſhip in queſtion was in go- 


Geo. 3. vernment ſervice, bound from Cork to Quebec. She arrived 
I there, but the ſeaſon being too far advanced before ſhe was 


ready to return, ſhe was removed into the baſon; but on the 

19th November, ſhe was driven from thence by a field of ice, 

and damaged by running on the rocks. The condition of the 

ſhip could not be examined till April following, after the ex- 

piration of the policy. She was then, however, found to be 

| Pur ed and much injured, but not thought irreparably ſo. In 

®P, 167 * the progreſs of the repair, difficulties aroſe for want of ma- 

| terials; and the captain, after conſulting the merchants and 

Ps in the country, ſold her. An account was made up, 

charging the inſurers with the whole amount, and crediung 
them with the ſums for which the ſhip ſold, as ſalvage. | 

Lord Mansfield, at the trial, faid ; the great point in the 

cauſe is, whether this is a total loſs by this accident. It is 2 

| | . | 1 new 
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OF ABANDONMENT, 
new queſtion : upon which I ſhall reſerve a caſe for the opinion CHAP, 
of the court. After argument by counſel on both fides, his IX. 
Lordſhip faid, the juſtice of the caſe ſeemed to be, that tb. 
lots in November ſhould be taken as an average, not a ſletal one; | 
and that the whole court were of opinion, that the ſhip ſhould _ 
be conſidered as damaged on the 19th of November, but not 
italy tie. 8 . Ns | 7 
 Thete cafes, and the judgments upon them, have been cited 
at length, becauſe the prir ciples of avandonment are ſo clearly 
and accurately defined, and are ſo :pily illuſt rated by referring 
them to the particular circumſtances griſing in thoſe cauſes, 
5 that. it would be abſurd to inſiſt indre upon the ſubject; as che 
reader muſt from them be able to collect every thing relative 
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5 to abandonment. Nor let it be objected, that thoſe were almoſt 
. all caſes of abandonment after a capture; for many of the rules 
1 there laid down were general jn their nature, comprehending 
t caſes of wreck, and detertior, 1utatis murandis, as well as thoſe 
, of capture. This wil: be beſt explained, by putting two 
; poſſible caſes. Is | : | 
s Suppoſe a neutral ſhip is arreſted, and detained by a foreign, 8 
8 prince by an embargo, the owner immediately, upon hearing W 
0 of this accident, would have a right to abandon; becauſe no 
, man is bound to wait the event of an embargo. But if the 
$ | ſame ſhip, that brings the account of the embargo, ſhould alfo 
e inform him, that the embargo was taken off, that the ſhip had 
e only been detained two or three days, that very trifling or no 
r damage had ariſen, then it is impoffible to fay that the merchant 
4 may abandon; becauſe, as we have ſeen, it is a principle of 
Q good ſenſe, that a man cannot make his election, whether he _ 
will abandon or not, till he receive advice of the loſs ; and if * Bur. 121 
1 by the ſame conveyance, it appear that the peril is over, and 
8, the thing inſured is in ſafety, he has loſt his election entirely ; | 
J- * becauſe he has, and can have no right to abandon when his , P. 168 
d property is ſafe. | e 
as The fame principle governs in the caſe of wreck; for let us 
1 ſuppoſe a trunk of bullion, as in the caſe of Da Coſla v. Firth, _ 
e, to be the property inſured; and that, the ſhip being wrecked, 4 _ 
10 | this trunk of courſe goes to the bottom; the owner would *7*” 
L- inſtantly be entitled to abandon to the underwriter, and to call, 
De upon him to contribute, as in caſe of a total loſs. But if it 
In ſhould ſo happen, that before the action was brought, or before 
a- the offer was made to abandon, the bullion ſhould be recovered, 
1d and reſtered to the owner, at the place of deſtination, upon 
P» paying a moderate ſalvage; in that caſe, it would fall within 
g the ls of Hamilton v. Mendes; and the aſſured would only 
be entitled to recover an indemnity, according to the nature of 
he his caſe, at the time when the action was brought; conſe- 
- quently he would not be allowed to abandon, NES 
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CHAP. Put it has been ſettled alſo by a ſolemn deciſion of the Court 
IX. of King's Bench, in what caſes a loſs ſhall be deemed to be total, 
K— . after an accident by perils of the ſea. A policy was effected 
Manning, in Landon upon the ſhip Grace, her © cargo and freight, at and 
v. Newn- * from Jortola to London, warranted to depart on or before the 
; 1k in. « firſt of Augr/), 178 1. The ſhip valued at 2470/7. the freight at 
22. 200: 3* « 22500. and the cargo at 124ool. At a premium of 25 
« guincas fer cent. to return 10 per cent, if ſhe depart the 
« Il} Indies with convoy for England and arrives.” At the 
head of the ſubſcriptions is the following declaration, 213. 
On ip, freight and goods, warranted free of particular average, 
This ſhip with her cargo was a Dutch prize taken by a priva- 
teer of Tortola, and was there condemned; during the whole 
of her ſtay at Tortola, (four or five months) ſhe was never 
unloaded. On the firſt of Augu/i the whole fleet of merchant- 
men got under way, under the convoy of the Cyc/ops, &c. but 
not being able to get clear of the iſlands that day, they caft 
anchor during the night, and the next day pot clear of the 
Hands. About 10 o'clock on the 2d of Auguſt, ſeveral ſqualls 
of wind aroſe, which occaſioned the ſhip to firain and make 
water ſo faſt, that the crew were obliged to work both pumps; 
and, on the third, the captain made a ſignal of diftreſs : in 
| conſequence of which, ſhe was obliged to return to Tortcla, 
P. 169 * under protection of one of his majeſty's ſhips, The captain 
made his proteſt, and a ſurvey was had, by which the ſhip was 
declared unable to proceed to ſea with her cargo, and that ſhe 
could not be repaired in any of the Engi7fb iſlands in the I g- 
Indies: and that many of the ſugars in the bilge and lower 
tier were Waſhed out, and ſeveral of the caſks broke and in bad 
order. The ſhip and the whole of the cargo were fold ac- 
cordingly at Zcrtcla. The aſſured claim a total loſs of ſhip, 
cargo and freight, which the jury thought right, and found ac- 
cordingly. A motion was made for a New Trial, which upon 
ſull conſideration was refuſed, 5 | ; Ke 
Lord Mansfield, after ſtating the evidence, and that his pre- 
jucdices at the trial were in favour of the underwriters, pro 
ceeded thus: but notwithſtanding this inclination of my opt- 
nion, upon full conſideration we think the jury have done 
mw If by a peril inſured the voyage is loſt, it js a total 
| loſs; otherwiſe not. In this caſe the ſhip has an irreparable 
Hurt within the policy ; this drives her back to Torisls, and 
there is no ſhip to be had there, which could take the whole 
cargo on board. here were only two ſhips at Terrila, and 
both could not take in the cargo. Jo ſhew how completely 
the voyage vas loſt, and that vo ſhip could be got, the aſſured 
have rot been able to fena that part of the goods, which they 
urchaſed, forward to London, 5 is admitted there was a total 
10% on che freight becauſe the ſhip could not perſorm che voy- 
i N 8 „ age. | 


7 


= 
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ſhe was ſo ſailing towards the 


which the voyage and cruize were totally prevented and loſt 


or ABANDONMENT. 


age. The ſame argument applies to the ſhip and cargo. It is CH AP. 


a contract of indemnity; and the inſurance 1s that the ſhip 
ſhall come to London. Upon turning it in every view, we are 
of opinion that the voyage was totally loſt, and that is the 
ground of our determination. The rule was An 
From what was ſaid in a former chapter, and 

uſual to ſet up a total loſs between third perſons, for the pur- 
poſe of their wager, though in fact the _ was ſafe, and re- 
ſtored to the owner. Put in ſome of theſe caſes, the loſs was 
held not to be total; and as in moſt of them general verdicts 
were given, and no report of the judge's direction is to be 


ſound, it is now impoſſible to deternune upon what grounds 


* the decifions turned, As has been truly ſaid, however, theſe 
queſtions never can ariſe again, becauſe they originated irom 
wager policies, which are now prohibited by law. Eut as the 


caſe of Pile v. Fitzgerald was one of thoſe, in which the ma- 


jority of the judges, and the Houſe cf Lords held, that though 
the thip might be deemed loſt, for a time; yet as Ihe was after- 
wards recovered, the event of a total lois had not finally hap- 
pened, according to the conſtruct ion of the wager; and as it 
* frequently occurred in the courſe of our enquiries, it may 
be proper to give a ſhort account of it in this place. 

It was an action on a policy of inſurance on the ſhip GO. 
Fellow privateer, at and from Jamaica, to any ports and places 
where and whatſoever, at ſea or ſhore, a cruiſing from place to 
place, for and during the term and ſpace of four calendar 
months; the ſhip was valued at 10007. wirhout further account, 
and free from average. The defendant in 1744, had ſubſcribed 
a mutiny of the men. „ | 5 5 

The cauſe came on to be tried at Guildhall before the Lord 
Chief Juſtice Lee, when a ſpecial verdict was found, ſtating, 


commiſſioned ; was ſafe at Jamaica on the 14th of June 1744, 


IN. 


| | from the Ch. 4. p-69- 
caſes juſt recited, it will appear, that in wager policies, it was | 
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Fitzgerald 
. Pole. : 
5. Frown's 
Par!. Caſes 
131. 


100. and the plaintiff declared for a total loſs of che voyage by 


That the deſendant had ſubſcribed the policy, ſtated in the de- 
claration: that the Go:4felluow was an Engliſb privateer, duly 


and failed from thence the ſame day: that on the 10th of July, 


1744, ſhe took a French prize of the value of 42001. ſterling : 


that afterwards the ſaid ſhip was failing on her cruiſe, for a port 
or place called the River of uy to ſetch water; and while 


toware River of Dogs, and within the 
four months mentioned in the policy, the crew mutinied againſt 
the captain and his officers; and by force carried the ſaid ſhip 


againſt the will of the captain and officers; who could not reſiſt, 


to Jamaica: and before het arrival there, cauſcleſsly, againſt the 


cutlaſſes, carried off the ſame, and deſerted the privateer, by 


. conſent of the ſaid captain, ſeized the boat, fire-arms and 


for 


OF ABANDONMENT. 
CH AP. for the remainder of the four months: that the ſhip arrived at 
IX. Jamaica, and was there in good ſafety at and after the end of 
k———— the four months; but was prevented by the mutiny and deſer- 
171 #tion, from further purſuing her cruiſe : that the perſon inſured 
had intereſt in the ſhip to the amount of the ſum et . 
This caſe was argued in the King's Bench, and judgment 
was given for the plaintiff. Upon a writ of error, the Court 
e Chamber unanimouſly reverſed that judgment. 
'The Houle of Lords afterwards confirmed the judgment of re- 
verſal, being of opinion, with the majority of the Judges, that 
the inſurer being by the terms of the policy, free from all 
average, the plaintiff could not be entitled to recover, but in 
caſe of a total loſs; and the ſhip being found, by the ſpecial ver- 
dict, to be in good ſafety, at her proper port, at and after the 
end of the four months, for which the inſurance was made, there 
could be no loſs. The counſel for the plaintiff cited many 
Vide ante caſes, in which the plaintiffs had judgment for a total loſs, al- 
c. p. 73. though the ſhips remained in being; moſt of which have already 
2. Burr. been referred to in the chapter upon capture. But thoſe caſes 
72% E were abſolutely denied by the other ſide; or, if admitted at all, 
| it was inſiſted, that they made for the defendant. This cir- 
See the In- cumſtance, among many others, ſtated in the introduction of 
troduction this work, ſerves to evince the great ſuperiority which the mo- 
ſub fine. gern practice of our courts, in matters of inſurance, has over 
the ancient, ie | 

In many of the maritime countries on the continent of Eu- 
rope, the time, within which the abandonment muſt be made, is 
ord, of fixed by politive regulation, Thus in France, it is ordained, 
Lew: 4. that all ceſſions or abandonments, as well as demands in virtue 
tit. Inſur- of the policy, ſhall be made as follows: In fix weeks, for loſſes 
ance art. 48. happening on the coaſts of the country, where the inſurance 
was made: in three months, in other provinces of our king- _ 

dom: in four months, on the coaſt of Holland, Flanders and 
England: in a year, in Spain, Italy, Portugal, Barbary, Me” 

covy, Nerway : and in two years, for the coaſts of America, the 
Bra/jils, Guinea, and other diſtant countries. When theſe 

terms are elapſed, the demands of the affured ſhall not after- 

wards be admitted, In caſes of detention, the ſame ordinance 

provides, that the abandonment ſhall not be made before fix 

Art. 49. months, if it happen in Europe or Barbary. If in a more 
diſtant country, in a year; both to commence from the day of 
. >, 172 *the notifying this detention to the inſurers. A ſimilar regula- 
| tion to that laſt mentioned is to be found in the ordinances of 
2 Mag. 416. Bilbo. | 5 . . 
| In the law of England till lately wie had no limitation of time, 
with reſhect to abandonment, at leaft that I was able to find: 
and I believe that none ſuch exiſted. But from what has been 


faid in the preceding part of this chapter, it would appear, at 


OF ABANDONMENT. | 
che inſured has a right to call upon the underwriter for a total C HAP. 
loſs, and of courſe to abandon, as ſoon as he hears of ſuch a .- X 
lamity having happened, his claim to an indemnity not being at 
all ſuſpended by the chance of a future recovery of part of the 
property loſt : becauſe, by the abandonment, that chance de- 
volves upon the underwriter z by which means the intention of 
| = contracting parties is fully anſwered, and complete juſtice is 
done. | | I. 
In a very modern deciſion it has been held by the court of King's Mitchell v. 
Bench, that as ſoon as the inſured receive accounts of ſuch a Edie. 
loſs as entitles them to abandon, they muſt, in the firſt inſtance, 1 Term 
make their election whether they will abandon or not: and if Rep. 608. 
they abandon, they muſt give the underwriters notice in a reaſon» x 
able time, otherwiſe they waive their right to abandon, and can 
never afterwards recover for a total loſs. This determination 
was certainly equitable and juſt ; for otherwiſe it was impoſſible 
to ſay, at what time the reſponſibility of the underwriter was to 
end, they would be liable to be called upon to contribute at any 
indefinite period, and a great deal of uncertainty would be in- 
troduced into this ſyſtem of law. . | 
Hut if the inſured, hearing that his ſhip is much diſabled and Pa Coſta v. 
has put into port to repair, expreſs his deſire to the underwriters Newnham. 
to abandon, and be diſſuaded from it by them, and they order 2 Term 
the repairs to be made; they are liable to the owner for all Rep. 407. 
the ſubſequent damage occafioned by that refuſal, though it 
ſhould amount to the whole ſum inſured. Becauſe the reaſon 
Why notice of abandonment is deemed neceſſary, it to prevent 
ſurprize or fraud upon the underwriter 2 but in the caſe put, 
they have, by their own act, ſuperſeded the neceſſity of notice. 

We have thus taken a view, in this and the eight preceding „ p. 1 
chapters, of the nature of that inſtrument by which the con- 735 
tract of inſurance is effected; and of the different modes, by 
which it may be conſtrued: we have treated of the various 
loſſes, to which the underwriter ſubjects himſelf by that con- 
tract; we have ſhewn, when the loſſes are to be conſidered as 
partial, when as total; and in what caſes, and under what cir- 
cumilances, the inſured ſhall be allowed to abandon to the un- 
derwriter. The courſe of our enquiry now naturally leads us to 
obſerve in what inſtance the inſurer is diſcharged from any re- 
ſponſibility; either on account of the contract being void, from 
1ts commencement, by reaſon of ſome radical deſect; or beeauſe 
the inſured has failed to perform ſome ef thoſe conditions, ne- 
ce ſſary to be fulfilled on his part, before he can call upon the 

inſurer for an indemnity, | ; | 


CHAP. 
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CHAP. CHAPTER ATN 4 T E N TH. 
On © Of Fraud in Policies. 
P. 174 | | 


contract, it will be proper in the ſirſt place to confider, how 
lar it will be affected by any degree of fraud. In every con- 
tract between man and man, openneſs and ſincerity are indiſ- 
penſably neceſſary to give it its due operation; becauſe, fraud 
and cunning once introduced, ſuſpicion ſoon follows, and all 
confidence and gocd faith are at an end. No contract can be 


being admitted of contracts in general, it holds with double 
ſorce in thoſe of inſurance; becauſe the underwriter computes 
h:s rifk er.tir-ly from the account given by the perſon inſured, 
and therefore it is abſolutely neceſſary to the juſtice and validity 
of the contract, that this account be cxact and complete. Ac- 


2 Black. corclingly the Arnett Judges of our courts of law, feeling that 


. beg pureſt good faith, and the ſtricteſt integrity, have conſtantly 
e hell that it is vacated and annulled by any the leaſt ſhadow of 
{. 23. Paf- fraud or undue concealment. „ | 

favorfde After what has been ſaid, it will hardly be neceſſary to men- 
Jure nite! tion, that both parties, the inſurer and inſured, are equally 
Inte - Pound to diſcloſe circumſtances, that are within their knowledge; 
ſnoek queſt. and therefore if the inſurer, at the time he underwrites, can be 
jur. priv. l. proved to have known that the ſhip was ſafe arrived, the con- 


4. c. 26. Orad. tract will be equally void, as if the inſured had concealed from 


& LOW: II. him ſome accident, which had befallen the ſhip. 


88. . 1 | 
« 7 In peruſing the numerous caſes and decifions, which, I am 
J Black. 5 5 


17 9. occurred to me, that they were liable to a threefold diviſion: 
. 175 * 1ſt, The allegation of any circumſtances, as facts, to the 
underwriter, which the orion inſured knows to be falie: 
2dly, The ſuppreſſion of any circumſtances, which the inſu- 
red knows to exiſt ; and which, if krown to the underwriter, 
might prevent him from undertaking the riſk at all, or if he did, 
might entitle him to demand a larger premium : and, laſtly, 
2 miſrepreſentation. The laſt of "hee, a miſrepreſentation 


Tecras to tall under the firſt head, the ol/cga7in falfi; and ſo in, 

{me meaſure it does; becauſe wherever a perſon knowingly and 

Doug!. 247. Wiliully miſrepreſents any thing, he aſſerts a falſchood, But it 
; V.as 


[1 N treating of thoſe cauſes, which make policies void from 
the beginning, or in other words, which abſolutely annul the 


good, unleſs it be equal; that is, neither ſile muſt have an ad- 
vantage by any means, of which the other is not aware. This 


Con. 3400. the very eſſence of inſurance conſiſts in a rigid attention to the 


294. 3 Burr. ſorty to ſay, are to be ſound in our books under this head, it 
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OF FRAUD IN POLICIES. 
was thought neceſſary to make a diviſion for itſelf ; becauſe if CHA P. 
a material fact be miſrepreſented, though by miſtake, the con= X. 
tract is void, as much as if there had been adtual fraud : for nya | 
the underwriter has computed his riſk upon information, which 
was falſe. Of each of theſe in order.” 8 25 
Nothing can be ſo clear a proof of fraud, as the aſſertion of 
the truth of ſome circumſtance, which the perſon afſſerting it 
muſt know to be falſe. In our reporters, we do not meet with ſo 
many caſes under this diviſion of the ſubject, as under the two 
following: and indeed, from the nature of the thing, it is im 
poſſible we ſhould; becauſe in ſuch a caſe, the only queſtion is, 
did the inſured aſſert this to be the truth. If he did, the en- 
quiry is at an end; becauſe we are now preſuming it to be the 
aſſertion of a circumſtance within his own knou ledge. This 
being a mere queſtion of ſact, is not a ſubject ſor a reporter. 
But in the other caſes, there is greater room ſor inveſtigation; 
we may properly enquire, for inſtance, whether the inſured 
Vas bound to diſcloſe this fact; whether the miſrepreſentation 
was in a material part: and many other ſimilar queſtions of 
which we ſhall ſee the neceſſity hereafter. | | 
The few following caſes will evidently ſhew, that our ide a 
was right, when we ſuppoſed, that under the head of the a/le- 
 gatio falfi, the only enquiry would be, whether the perſon 
inſured, knowing the contrary, aſſerted à particular thing to 


be true. 


In a caſe before Lord Chief Juſtice Hclt, in the reign of sl inner 
William and Mary, that learned judge held, that if the goods 327. | 
*were inſured as the goods of an Hamburgher, who was an ally, P. 17 6 
and the goods were, in fact, the goods of a Frenchman, who 

Was an enemy; it was a fraud, and that the infurance was 
In another caſe, a letter being received, flating, that a ſhip Roberts v. 
failed from Jamaica for London, on the 24th of Ac vember, Sur er = 
after which an inſurance was made, and the agent told the in- Guildhall 
ſurer, that the ſhip ſailed the latter end of December; this was after Trin. 

alſo held by Lord Chief Juſtice Lee to be a fraud, and the de- Term 1742. 

fendant had a verdict. ro ER | EE: 
Upon a ſpecial caſe reſerved ſor the opinion of the court, the 

following circumſtances appeared. | RR ers 

It was an action on the caſe, brought ſor the recovery of a Woolmer v. 
total Ioſs, on a policy of inſurance made on goods and merchan- Muilnan- 

dizes on board the thip Bora Fortune, at and from Norrh 3 Turf. ltr? 

Bergen to any ports or places whatſoever, until her ſafe ar- e 

rival in London, It was underwritten thus:“ Warranted 
neutral ſhip and property.” The deſendant underwrote the 

policy for 150/. Ihe defendant pleaded the general iſſue, and 
paid into court the premium received by him for the ſaid inſu- 
| | . 5 rance 


CHAP, 
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rance. This cauſe came on to be tried at Guildhall before 


Lord Mansfield; when it was admitted, that the plaintiff had 
intereſt on board the ſhip to a large value, to the amount of 
the ſum infured. The ſhip with the goods and merchandizes 
fo loaden, and being or board her, after her departure from 
North Bergen, and before her arrival in London, proceeding on 
her voyage, was, by the force of winds and ſtormy weather, 


wrecked, caſt away and ſwik in the ſeas; and the ſaid goods 


and merchandizes were thereby wholly loſt. It was expieſsly 


| Rated, © that the ſhip or veſſel, called the Bona Fortuna, and 


P. 177 


* the property on board, at and before the time ſhe was 


< loſt, were not neutral property, as warranted by the ſaid 


Lord Mansfield, and the ol of the court, were of opinion, 


that it was too clear a cale to bear an argument. This was 


19 contract; for there was a falſchood, in reſpect of the condi- 


tion of the thing inſured : becauſe the plaintiff inſured neutral 


property, and this was not neutral property. 8 
* From the preceding caſe, we may collect this principle, 


that a falſe aſſertion in a policy will vitiate the contract; 


even though the loſs happen in a mode not affected by 


that falſity, 


Another obſervation is ſuggeſted by the peruſal of the caſe of 


W.lmer and Muilman, It aroſe upon a warranty; and the 


learned judges declared, that the warranty being falſe, there 


was u contract. Now, as we ſhall ſee, when we come to the 
chapter on warranties, the general rule with reſpect to them is 
this, that the noncompliance with them does not vacate the 


contract from the beginning; but it amounts to much the 


ſame thing, namely, that the inſured, not having complied 


wich thoſe conditions, which he had taken upon himſelf to per- 
form, cannot recover againft the underwriter. 

But the following anſwer is ſubmitted, which, if allowed 
will reconcile any ſeeming difference, that ariſes in the caſes 
upon the ſubject. Wherever a man warrants a thing to be 


true, which, at the time he does ſo, he mult unavoidably 


know to be falſe; it comes under the a/legatio fal, and the 
contract is void, as in the caſe juft reported. But if he war 
rant or undertake that a certain thing hall be done, for in- 
ſtance, that the ſhip ſhall fail with convoy, or on a particular 


day; theſe being circumſtances, materially varrying the riſk, 


the underwriter ſhall not be reſponſible for a loſs, if they are 
not complicd with: but the contract is not void from the be- 
ginning, nor does the inſured incur any moral guilt; becauſe 


they do not depend entirely for their performance upon the will 


ot the perſon inſured, nor could they be within his knowledge, 
at the time he entred into the contract, | 


A ſhort 


OF FRAUD IN POLICIES. 


A ſhort time after the caſe of JYoolmer againſt Muilman had 
been decided, another very fimilar caſe came on at Guildhall 
before Lord Mansfeld. N . 

It was an action on a policy of inſurance on goods laden on 
board ſuch a ſhip, warranted a Portugueze. The inſurance was 
made during the French war, when the premium would have 
been much higher on an Z#ngli/h ſhip. The plaintiff gave par 
tial evidence of her being a Portuguexe; and that ſhe was 
* obliged, on account of perils of the ſea, to put into a 
French port, by which the cargo was ſpoiled. 'This was ad- 
mitted by the defendant, who contended that, during her ſtay 
at the French port, ſhe was libelled, and condemned as not 
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being Portugueze : and that although the goods were loſt by a | 


different peril, yet in fact the ſhip was not Portugueze, (being 


inſured as ſuch) and that this viuated the policy ab znizi;—and . 


this was agreed to be law. In order to prove that ſhe was not 


Fortugueze, the defendant produced the ſentence of condem- 


nat ion, and the confirmation thereof in the courts of France; 
and an anſwer of the preſent plaintiff in the court of Chancery 


here, by which it was admitted, that the ſhip was condemned 


as not being, or under pretence of not being, Portugueze. 

Lord Mansfield.—As the ſentence is always general (without 

expreſſing the reaſon of the condemnation) atteſted moos of the 
| libel ought in ſtriftneſ; to have been produced, to 

what ground the ſhip was libelled againſt, But as the plaintiff 


ew upon 


has by his anſwer in Chancerry admitted that ſhe was con- 


demned, as not being Portuguese; when added to the expreſ- 
ſion uſed in the ſentence of confirmation, that the ſhip was con- 
demned in the court 8 there is ſufficient evidence for us 
to proceed upon. 
verdict, 55 5 | | 

The ſecond ſpecies of fraud, which affects inſurances, is the 
concealment of circumſtances, known only to one of the par- 
ties entering into the contract. Upon this head, the principles 
of law are perfectly clear, free from doubt or poſlibility of error. 
Concealment of circumftances vitiates all contracts, upon the 
principles of natural law. Inſurance is a contract of ſpecula- 
tion. The facts, upon which the ri? is to be computed, lie, 


e defendant, the underwriter, had a 


I Black. 
Rep 405. 


for the moſt part, within the knowledge of the injured only. 


The underwriter muſt therefore rely upon him for all neceſſary 
information ; and muſt truſt to him, that he will conceal no- 
thing, ſo as to make him form a wrong eſtimate. If a miſtake 


1 Black. 
Rep. 594. 


happen, without any fraudulent intention, ſtill the contract is 


annulled, becauſe the riſk is not the ſame, which the under- 
writer intended. Good faith forbids either party, by conceal- 


ing what he privately knows, to draw the other into a bargain, 


trom his ignorance of that fact, and his belief ot die contrary, 


Theſe 


1 
+. a, 


OF FRAUD IN POLICIES. 


CHAP. *#® Theſe principles have been uniformly ſupported by a variety | 


X. of deciſions. 


One having a doubtful account. of his ſhip, that was at ſea, 


„P. 179 namely, that a ſhip, deſcribed like his, was taken, inſured her, 


DadCoſta v without giving any notice to the inſurers of what he had heard 


Scandret in. either as to the hazard, or the circumſtances, which might in- 
Chancery. duce him to believe that his ſhip was in great danger, if not 
2 WI. actually loſt. The inſurers bring a bill for an injunction, and 

T to be relieved againſt the inſurance as fraudulent. | | 


Lord Chancellor Macclesfel4.—The inſured has not dealt 


fairly with the inſurers in this caſe; he ought to have diſcloſed 


to them what intelligence he had of the ſhip's being in danger, 
and which might induce him, at leaft, to fear that it was loſt, 
though he had no certain account of it. For if this circum- 
ſtance had been diſcovered, it is impoſſible to think, that the 


inſurers would have inſured the ſhip at fo ſmall a premium as 


they have done ; but either would not have infured at all, or 


would have infifted on a larger premium, ſo that the conceal- 
ment of this intelligence is a fraud. Whereupon the policy was 


decreed to be delivered up with cofts, but the premium to be 


paid back, and allowed out of the coſts. 


Seaman v. : i 
Fonnereau. the defendant under wrote a policy from Carolina to Halland. 


2 Stra. 1183. It came out in evidence, that the agent for the plaintiff had on 
the 23d of Auguſt, (two days before the policy was effected) 
received a letter from Cowes, dated the 21ſt of Auguſt, where- 

in it is ſaid: © On the 12th of this month, I was in company 
with the ſhip Davy, (the ſhip in queſtion) at twelve at night 
* loſt fight of her all at once; the captain ſpoke to me the day 
before that he was leaky, and the next day we had a hard 
* pale.” The ſhip, however, continued her voyage till the 
19th of Auguſt, when ſhe was taken by the Spanrards; and 
there was no pretence of any knowledge of the actual loſs at 
the time of the inſurance, but it was made in conſequence of 
a letter received that day from the plaintiff abroad, dated the 
27th June before. | | 
* P. 180 Lord Chief Juſtice Lee declared, that as theſe are contracts 
| upon chance, each party ought to know all the circumſtances. 
And he though it not material, that the loſs was not ſuch an 
one as the letter imported; for thoſe things are to be conſidered 
in the ſituation of them at the time of the contract, and not to 
be judged of by ſubſequent events. He therefore thought it a 
{trong caſe for the defendant. The jury found accordingly. _ 

Hodeſon v. In an action on a policy of inſurance, the caſe was, that the 

Richardſon. ſhip was inſured ar and from Genoa, liable to average; her load- 

x Black. ing conſiſting of pot-aſh, verdigreaſe, cotton, and other 

Rep. 462. perithable > Haan? ve5il This loading was put on boatd 47 
Leghorn the icth of Augußf, and the veſſel had lain at ns 

| Bo: above 


1 


In another caſe it appeared, that on the 25th of Auguſt, 1 740, 
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above five months, being originally bound for Dublin; but C HA P. 
loſing her convoy, ſhe put into Genzsa the 13th of Aug ut, and * 
lay there till the Sch of January, when ſhe ſailed. And the. 
inſurance was made the 20th of January; at which time | 
theſe circumſtances were known to the aſſured, but not com- 
municated to the underwriter. A few days after ſhe put to ſea, 
ſhe was ſhattered by a ſtorm, and the cargo conſiderably dama- 
ged. The jury found a verdict for the plaintiff; and a new 
trial was moved for on this ground, that the policy was bad ab 
initio, for want of a due diſcloſure of the circumſtances. 

Lord Mansfeld The queſtion is, whether here was a ſuffiei- 
ent diſcloſure; that is, whether the fact concealed was mate- 
rial to the riſk run. This is a matter of fact; and if material, 
the conſequence is matter of law, that the policy is bad. Now 
who can ſay, that no riſk was run, during the five months ſtay 
at Genoa, or no damage happened in that period ? 'The pulicy 
is founded on miſrepreſentation: the ſhip is inſured “ at and 
from Genoa to Dublin; the adventure to begin from the load- 
« ing, to equip for this voyage.” 'This plainly implies, that Ge- 
nog was the port of loading: and at the trial, all the witneſſes 
faid, that by uſage, it was material to acquaint the under- 
writer, whether the inſurance was to be at the commencement 
or in the middle of a voyages. | | 
Mr. Juſtice Milmot.— The fact diſcloſed by this policy is 
not true, that Genoa is the loading port; for ſo it muſt be un- 
derſtood. In ſuch cafes I will not ſpeculate upon the materi— 
* ality, or immateriality of the fact. Not but that I think, the 2 
length of the ſtay at Genoa is very material, in caſe of ſuch * P. 181 
periſhable commodities. _ | 5 = 
Mr. Juſtice 7ates,—The concealment of material circum? 
ſtances vitiates all contracts, upon the principles of natural 
law. A man, if kept ignorant of any material ingredient, 
may ſafely ſay, it is not his contract. And I think this fact 
material, for the reaſons before given. A new trial was ac 
cordingly granted. | 5 | | 
The doctrine, ſo accurately laid down in the preceding ca- 
ſes, has ſince been the principle, on which ſeveral verdicts have 
been gien, in cauſes of this nature; a jew of which it will be 
proper to mention. 7 5 5 
An action was brought on a policy of aſſurance on goods, Ratcliffe 
on board the Matty and Betty, at and from the coaſt of Af5ica and anẽo- 
to her laſt diſcharging port in the Briti/b Weſt Indies. The ther v. 
objection made to paying the loſs was, that there had been Shoolbred. 
a material concealment, or miſrepreſentation of the true ſtate 3 1 
or ſituation of the ſhip and voyage at the time of underwriting ter rin. 
the policy, The ſhip had been ſent out to trade on the coaſt 1720. 
of Africa, with directions to proceed from thence to the Briti/h 
W:/t Indics, and to ſtop at Barbadves, if ſhe could get a /zle 
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CHA P. if not, to proceed to Montego-Bay. On the 2d of Ofober ſhe 


* 


ſailed from St. Thomas's on the coaſt of Africa, with a cargo 
of ſlaves, and was taken on the 6th of December following by 
an American privateer. A letter was received by a houſe at 
Liverpol on the 21ſt of February, mentioning, that the ſhip 
was well, and had ſailed, from St. Thomas's on the 2d of 
Octeber. This information was communicated next day to the 
plaintiffs, who in conſequence of it, wrote the ſame evening 
to two different brokers, to get a new inſurance on the ſhip, 
there having been one before, and another on the cargo, 
which laſt was the ſubject of the preſent action. In the in- 
ſtructions to the brokers, the plaintiffs ſay nothing of the ſhip 
from the time of her firſt ſailing ; but to one of the brokers, 


they wrote thus; we ſhould be glad, if you would get us 


*© Gol. more on the ſhip. as ſhe is rather long, and we think 
it not prudent to run ſo large a riſk at "4 critical a time, 
*< We expect to hear ſoon of her.” It had afterwards oc- 
curred, that the policy . be effected, if intimation was 
not given of the letter, which had been received. The bro- 
ker, therefore, by direction of the plaintiff, added to the in- 
ſtructions: © the above ſhip was on the coaſt the 2d of Oc- 


tober;“ but faid nothing of her having ſailed from St. Thom 2s, 


Fillis v. 
Brutton. 
Sittings at 
Guildh. afz 
ter Hil. 
1783. 


The policy was dated the 21ſt of March. 

Lord Mansfell— The inſured is bound to repreſent to the 
underwriter all the material circumſtances of the ſhip and voy- 
age. If he do not, though by accident only, or neglect, the 
underwriters are not liable: @ fertiori, if he ſuppreſs or miſ- 
repreſent from fraud. The queſtion is, whether this be one 
of thoſe caſes, which is affected by miſrepreſentation or con- 
cealment. If the plaintiffs concealed any material part of the 
information they received, it is a fraud; and the inſurers are 
not liable: The jury found for the detendant agreeably to his 
lordſhip's direction. | 

In another caſe, the policy was on the brig Richard at and 
from Plymouth to Briſtol. Several letters paſſed between the 
plaintiff and the broker, who effected the policy, as to the 
premium at which the inſurance could be made : at laſt, it was 
underwritten at 4 guineas per cent. The broker's inſtructions 
ſtated the /hip ready to [ail on the 24th off December. The bro- 
ker repreſented to the underwriter, that the ſhip was 1n port, 
when in fact ſhe had ſailed the 23d of December. 

Lord Mansfield ſaid, that this was a material concealment 
and miſrepreſentation, The jury, however, hefitated ; his 
lordſhip then laid down the following as general principles. 
In all inſurances, it is eſſential to the contract, that the aſſured 
ſhould repreſent the true ſtate of the ſhip to the beſt of his 
knowledge. On that information, the underwriters engage. 


If he ſtate that as a fact, Which he does not know to be 2 
5 | ut 


Indi a Company. 
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but only believes it; it is the ſame as a warranty. He is CHAP, 


bound to tell the underwriters truth. In the preſent in- 


ſurance, the only material point is this: had the ſhip failed, or 


was ſhe in port? Upon this, the jury found for the deſendant. 


But although the rule is laid down thus generally, that one 


of the contracting parties is bound to conceal nothing from the 


X 
Car 


* 
= 
2.4 IX 


* other; yet it is by no means fo general, as not to admit of an * P, 183 


exception. Aliud eff celare, aliud tacere, There are many 


matters, as to which the inſured may be innocently ſilent. 1ft, x Black. 
As to what the inſurer knows, however he came by that knows Rep. 593- 


ledge. 2d. As to what he ought to know. 3d. As to what 


leſſens the riſk. An underwriter is bound to know political 


perils, as to the ſtate of war or peace. If he inſure a pri- 


vateer, he needs not be told her deſtination. And, as men 
reaſon differently from the ſame facts, he needs not be told 
another's concluſions from known facts. 

Theſe ideas were fully entered into, explained, and illuſ- 
trated in the argument of Lord Man geld, in delivering the 
opinion of the court in Carter, v. Boehm . 5 


This was an inſurance cauſe upon a policy, intereſt or no Carter v. 


intereſt, without benefit of 19 lhe inſurance was made 


by the plaintiff, for the benefit o 


Boehm. 


x 3 Burr. 
his brother, governor George 1995. and 


Carter, The jury found a verdict for the plaintiff; upon 1 Black. 
which a new trial was moved for, on the ground, that circum- Rep. 593- 
ſtances had not been ſufficiently diſcloſeil. Lord Maneſſelu re- Vide ante 


ported the evidence given at the trial; by which it appeared, 
that it was a policy of inſurance for one year, namely. from 


the 16th of Oftober 1759, to the 16th Ocreber 1760, for the 


benefit of the governor of Hirt Marlborough, George Carter, 
againſt the loſs of Fort Marlborough, in the iſland of Sumatra, 


in the Ea /ndies, by its being taken by a foreign enemy. 


The event happened: the fort was taken, by Count H' 
within the year. Ihe firſt witneſs was Cauthorne, the broker, 
_ who produced the memorandum given by the governor's bro- 


ther (the plainuff) to him; and the uſe made cf theſe inſtrue- 
tons was to ſhew, that the inſurance was made for the benefit 
ot governor Carter, and to infure him again ſt the taking of the 


fort by a foreign enemy. Both parties had been long in 


Chancery; and the depoſitions, there made on both ſides, 


were read as evidence upon this trial. It was objected on 
behalf of the defendant, ro be a fraud, by conreaiment of 


circumſtances, which ought to have been diſeloſtd; and par- 
ticularly the weakneis of the fort, and the provability of its 


being attacked by the French: which concealmsrt was offered 


to be proved by two letters The firit was a letter from the 


* oovernor to his brother Roger Carter, his truſtee, and the plain- P. 
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tiff in this cauſe: the ſecond was irom the governor to the #aft 
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The evidence in reply to this objection, conſiſted of three 
depoſitions in chancery; ſetting forth, that the governor had 
20, Ol. in effects , and had only inſured 10,000), ; and that he 
was guilty of no fault in defending the fort. The firſt of 
theſe depoſitions, was captain Tryon's, which proved, that this 
was not a fort proper, or deſigned to reſiſt European enemies; 
but only calculated for defence againſt the natives of the iſland 
of Sumatra: that the governor's office is not military, but only 
mercantile: and that Fort Marlborough is only a ſubordinate 
factory to Port St. George. There was no evidence to the 
contrary; and a ſpecial jury found a verdict for the plaintiff, 

After argument at the bar, upon the motion for a new trial 
and time taken by the court to deliberate, their unanimous opi- 
nion was delivered by : | | 

Lord Mangel. — This is a motion for a new trial. In ſup- 
port cf it, the counſel for the defendant contend, that ſome cir- 
cumſtances in the knowledge of governor Carter, not having 


been mentioned at the time the policy was underwritten, amount 


to a concealment, v-hich ought, in law, to avoid the policy. 
The counſe! ſor the plaintiff inſiſt, that the not mentioning 
theſe part ulars does not amount to a concealment, which ought, 
in law, to avoid the policy ; either as a fraud, or as varying the 


contract. iſt, It may be proper to ſay ſomething, in ge- 


ncral, of concealments which avoid a policy. 2dly, To ſtate 
particularly the caſe row under conſideration. zdly, To exa- 
mine, whether the verdict, which finds this policy good, although 

the particulars objected were not mentioned, is well founded. 
Firſt, inſurance is a contract upon ſpeculation. The ſpecial 
facts, upon which the riſk is to be computed, lie moſt com- 
monly in the knowledge of the inſured only. The under- 
writer truſts to his ſtatement, and proceeds upon confidence, 
that he does not keep back any circumſtances within his know- 
ledge, to miſlead the underwriter into a belief that the circum- 
ſtance does not exiſt, and to induce him to eftimate the riſk, 
as if it did not exiſt, The keeping back ſuch circumſtance is 
a fraud ; and thcrefore the policy is void. Although the ſup- 
* preſſion r appen through miſtake, without any fraudulent 
intention; yet ſh the underwriter is deceived, and the po- 
licy is void: becauſe the riſk run is really different from the 
riſk underſtood, and intended to be run at the time of the 
agreement. The policy would equally be void againſt the 
underwriter, if he concealed any thing; as, if he inſured a ſhip 
on her voyage, which he privately knew to be arrived : - and 
an action would lie to recover the premium. The governing 
principle is applicable to all contracts and dealings. Good 
faith ſorbids either party, by concealing what he privately knows, 
to draw the other into a bargain, from his ignorance of that 
fact, and his believing the contrary, But either party may be 
| = inno 
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innocently filent as to grounds open to both, to exerciſe their 
judgments upon. Aliud eft celave ; aliul tacere : neque nim! 
e c:lare quicguid reticeas ; ſed cum quod tu ſcias, id ignorare, 


emolumenti tui ca uſd, velis eos quorum interſit id ſcire. Tins de- 


fi nition of concealment, reſtrained to the efficient motives, and 
preciſe ſubject of any contract, will generally hold to make it 
void, in favour of the party miſled by his ignorance of the 
thing conceale:l, There are many matters, as to Which the 
inſured may be innocently filent; he need not mention what 


COUAP. 
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the underwriter knows, ſcientia 1trinque par pares contranent.s. 


facit, An underwriter cannot infift that the policy is void, be. 
cauſe the inſured did not tell him what he actually knew, what 
way ſoever he came to the knowledge. The inſured needs not 
mention what the underwriter ought to know; what he takes 
upon himſelf the knowledge of; or what he waves being in- 
formed of. The underwriter needs not be told what leſſens 


the riſk agreed, and underſtood to be run by the expreſs terms 
of the policy. He needs not be told general topics of ſpecula- 


tion: as for inſtance, the underwriter is bound to know every 
cauſe, which may occaſion natural perils ; as the difficulty of the 
voyage; the kind of ſeaſons ; the probability of lightning, hur- 
ricanes, and earthquakes. He is bound to know every cauſe, 
which may occaſion political perils ; from the rupture of ſtates ; 
from war, and the various operations of war. He is bound to 
know the probability of ſafety, from the continuance and return 
of peace; from the imbecility of the enemy, through the 
weakneſs of their councils, or their want of ſtrength. If an 
underwriter inſure private ſhips of war, by fea, and ou ſhore, 
from ports to ports, and from places to places, any where, he 


needs not be told the ſecret enterpriſes, upon which they are 


deſtined ;* becauſe he knows ſome expedition muſt be in view: 
and from the nature of his contract, he waves the information, 
without being told, If he inſure for three years, he needs not 
be told any circumſtance to ſhew it may be over in two: or, 


p. 186 


if he inſure a voyage with liberty of deviation, he needs not 


be told what tends to ſhew there will be no deviation Men 


argue differently, from natural phenomena, and political ap- 


| 2233 : the) have different capacities, different degrees of 
nowledge, and different intelligence. But the means of infor- 


mation and judging, are open to both: each profeſſes to act from 


his own ſkill and ſagacity ; and therefore. neither needs to com- 


municate to the other. 'The reaſon of the rule, which obliges the 
arties to diſcloſe, is to prevent fraud, and encourage good Fiith ; 
it is adapted to ſuch facts as vary the nature of the contract, 


which one privately knows, and the other is ignorant of, and has 


no reaſon to ſuſpect. The queſtion, therefore, muſt always be, 


* Whether there was, under all the circumſtances, at the time. 


the policy was underwritten, a fair ſtatement, or a conceal» 
| ES Ii © 9 | ment: 
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ment: fraudulent, if deſigned; or, though not defigned, va- 
rying materially the object of the policy, and changing the 
riſk underſtood to be run.” | 
2dly, This brings me in the ſ=cond place, to ſtate the caſe now 
under confideration. The policy is 2gainft the loſs of Fort Marl. 
bor:ugh, from being deſtroyed by, taken by, or ſurrendered unto, 
any HKvrepean enemy, between the 16th of Octeber 1759, and 
the 16th of October, 17560. The underwriter knew at the time, 
that the policy was to indemnity, to that amount, George Carter 
the gomerner e, Fert Horlboronnh, in caſe the event infured a- 
gainſt ſhould happen. The governor's inſtructions for the inſu- 
rance bearing date at Vert Ma horongh, the 22d of September, 
1759, were ſaid before the underwricer. Two actions upon this 
policy were tried before me in the year 1762. The del dener 
then knew of a letter written to the Eaſt India Company, which 
the Company offered to put into my hands; but would not de- 
lirer it to the parties, becauſe it contained ſome matters, which 
they did not think proper to be made public. An objection 
that occurred to me at the trial, whether a policy againſt the 
* loſs of Fort Marlborcugli, for the benefit of the governor, was 
out upon the principle, which does not allow a fatlor to inſure 

is wages. But conſidering that his place, though called a fort 
was really but a factory or ſettlement for trade; and that he, 
though called a governor, was really but a merchant : confider- 
ing too, that the law allows a captain of a ſhip to inſure goods, 
which he has on board, or his ſhare in the ſhip, if he be a part 
owner; and the captain of a privateer, if he be a part owner, 
to inſure his ſhare : conſidering alſo, that the objection could 
not, upon any ground of juſtice, be made by the underwriter, 
who knew him to be governor, at the time he took the premium, 
and as with regard to principles of public convenience, the caſe 
ſo ſeldom happens (I never ſaw one before), any _ from 
the e is little to be apprehended: I did not think myſelf 
warranted, upon that point, to nonſuit the plaintiff : eſpecially 
as the . did not come from the bar. Though this 
point was mentioned at the laſt trial, it was not inſiſted upon; 
nor has it been ſeriouſly argued, upon this motion, as ſufficient 
alone to vacate the policy: and it it had, we are all of opinion, 
that we are not warranted to ſay, that it is void, upon this ac - 


count. Upon the plaintiff's obtaining the two former verdicts, 


the underwriters went into a court of Equity ; where they have 
had an opportunity to ſift every thing to the bottom, to get 
every diſcovery from the governor and Nis brother, and to exa- 
mine any witneſſes that were upon the ſpot. At laſt, after the 
fulleſt inveſtigation of every kind, the preſent action came on 
to be tried at the ſittings after laſt term. The plaintiff proved, 
without contradiction, that the place, called Bencrelen or Fort 


Mariborough, is a factory or fettlement, but no military fort 
1 1 | of 
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or fortreſs ? that it was not eftabliſhed fer a place of arms or OF HP 
defence againſt the attacks of an Eurobecn enemy ; but merely X. 
for the purpoſe of trade, and of dete ce »galnſt the natives: 
that the fort was or ly intended and ui, to keep off the country | 
blacks : that the only ſecurity againſt Zwurcfear  ips of war 
conſiſted in the difficulty of the eatiance aud navigation of the 
river, for want of proper ns: that the general fate and 
condition of the ſaid {oit, and ot the ſtrength thereof, were in 
general well known, by moſt perſors converſant or acquaint- 
ed with Indian affairs, or the Cate of the Company's fattories 
or ſettlements ; and could not Leep ſecret or concealed from 
| perſons, who ſhould endeavour, by proper enquiry, to inform | 
* themſelves 2 that there were no apprek-r. ions or intelligence of * P. 188 
any attack by the French, unu! they attacked [vatral in Febru- 
ary 1760: that on the Sch of February 1760, there was no 
ſuſpicion of any deſign by the French: that the governor at that 
time bought of the witneſs goods to the value of 4000/. and had 
goods to the value of above 20, ol. and then dealt for 50,0007. 
and upwards: that on the Iſt of Ay7ril 1760, the fort was at- 
tacked by a French man of war of 64 guns, and a frigate of 20 
guns, under the Comte D' Hſtaiguc, brought in by Dutch pilots. 
was unavoidably taken, and afterwards delivered to the Dutch, 
the priſoners being ſent to Batavia. On che part of the de- 
tendant, after all the opportunities of enquiry, no evidence was 
offered, that the French ever had any deſign upon Fort /Marlbs- 
reugli, before the end of March 1760: or that there was the 
leaſt intelligence or alarm, that they might make the attempt 
till the taking of Nattal, in the year 1700. They did not of- 
fer to diſprove the evidence, that the governor had acted, as 
in full ſecurity, long after the month of September 1159; and 
had turned his money into goods, ſo late as the 8th of Febru- 
ary 1700. There was no attempt to ſhew that he had not loſt. 
by the capture very conſiderably beyond the value of his inſu- 
rance. But the defendant relied upon a letter, written to the 
Eaſi India Company, bearing date the 16th of Scptember 1759, 
which was ſent to England by the Pitt, captain Milſon, who 
arrived in May 17/60, together with the inſtructions for injure» 
ing: and alſo a letter bearing date the 22d of Seßtember 1759, 

Tent to the plaintiff by the ſame conveyance, and at the fame 
time, (which letters his lordfkip repeated.) They relicd too 
upon the croſs examination of the broker who negotiated the 
policy, that in his opinion, theſe letters ought to have been 
produced, or the contents diſcloſed ; and, that if they had, the 
policy would not have been underwritten. The defendant's 
counſel contended-at the trial, as they have done upon this mo- 
tion, that the policy was void: 1ſt, Becauſe the ſtate and 
condition of the ſort, mentioned in the governor's letter to the 
Eaſt India Company, was not 2 2dly, Becauſe he did 
| | Es r TOs not 


— 
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C HAP, not diſcloſe, that the French, not being in a condition to relieve 
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their friends upon the coaſt, were more likely to make an at- 


Ke tack upon this ſettlement, rather than remain idle: 3dly, That 
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he had not diſcloſed his having received a letter of the 4th of 
* February, 1759 3 from which it ſeemed that the French had 
a deſign to take this ſettlement, by ſurprize, the year before. 
They alfo contended, that the opinion of the broker was almoſt 
decifive : the whole wus laid before the jury, who found for the 
plaintiff, 1 N 
Thirdly, It remains to conſider theſe objections; and to 
examine whether this verdict is well founded. To this pur- 


poſe, it is neceſſary to conſider the nature of the contract, at 


the time it was made. The. policy was ſigned in May, 1760. 
The contingency was, whether Fort Marlborough was or 
would be taken, by a Euregtan enemy, between Oc- 

tober 1759, and October 1560. The computation of the riſk 
depended upon the chance, whether any Zuropean power 
would attack the place by ſea, If they did, it was incapable. 
of reſiſtance. The underwriter at London, in May 1760, could 
judge much better of the probability of the contingency, than 
governor Carter could at F:rt Marlborough in September 1759. 
He knew the ſucceſs of the operations of the war in Europe: he 
knew what naval force the Engliſh and French had ſent to the 
Zaſi Indies. He knew, from a compariſon of that force, whe- 


ther the ſea was open to any ſuch attempt by the French, He 


knew, or might know every thing which was known at Fort 
Marlborough in September 1759, of the general ſtate of affairs 
in the Zaſi Indies, or the particular condition of Fort Mar- 
berough, by the ſhip, which brought the orders for the inſu- 
rance. He knew that ſhip muſt have brought many letters to 
the Zaſt India Company: and, „ from the gover- 
nor. He knew what probability there was of the Dutch, com- 
mitting, or having committed hoſtilities. Under theſe circum- 
ſtances, and with this knowledge he inſures againſt the general 


_ contingency of the place being attacked by any European power. 


If there had been any deſign on foot, or enterprize begun, in 
September 1759, to the knowledge of the governor, it would 
have varied the riſk underſtood by the underwriter ; on account 
of his not being told of a paricular deſign or attack then ſub- 
fiſting ;, and he eſtimated the riſk upon the foot of an uncer- 
tain operation, which might or might not be attempted, 


But the 1646x1107 had no notice of any deſign ſubſiſting in Sep- 


tember 1554. There was no ſuch deſign in fact: the attempt 
vas made u ο,αẽʒ, premeditation, from the ſudden opportunity 


7 of a favourable occaſiop, by the connivance and affiltance of 


the Dutch, which tempted Comte I Eftaigne to break his 
parole, Theſe being the circumſtances, under which the con- 
tract was entered into, we ſhall be better able to judge of che 
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objections upon the foot of concealments. 
ment is, that he did not diſcloſe the condition of the place. 


The firſt conceal- C H AP 


þ 2 


The underwriter knew the inſurance was for the governor, Wan=,ms 


He knew the governor muſt be acquainted with the tate of the 
place. He knew the governor could not diſcloſe ir, confiſtently 
with his duty. He knew the governor, by infuring, appre- 
hended, at leaft, the poſſibility of an attack. With this 


knowledge, without aſking a queſtion, he under wrote. By ſo. 


doing, he took the knowledge of the ſtate of the place upon 
himſelf, It was a matter, as to which he might be intormed 


various ways: it was not a matter, Within the private know=- | 


ledge of the governor only. But not to rely upon that, the _ 


utmoſt, which can be contended is, that the underwriter truſted 
to the fort being in the condition, in which it ought to be : 1n 
like manner, as it is taken for granted, that a ſhip inſured is ſea 
worthy, What is that condition? All the witneſſes agree, that 
it was only to reſiſt the natives, and not an European torces 
The policy inſures againſt a total loſs, taking for granted, that 
if the place was attacked, it would be loſt. The contingency, 


therefore, which the underwriter has inſured againlt is, whe- 


ther the place would be attacked by an Zurepean force; and 
not whether it would be able to reſiſt ſuch an attack, if the 
ſhips could get up the river. It was particularly left to the 
jury to conſider, whether this was the contingency in the con- 
templation of the parties: they have found that it was, And we 
are all of opinion, that, in this reſpect, their concluſion is 
agreeable to the evidence. 'The ftate and condition of the 
place were material in this view only, in caſe of a land attack 
by the natives, 8 | e 
The ſecond concealment is, his not having diſcloſed, that, 
from the French not being able to relieve their friends upon 
the coaſt, they might make them a viſit. This is no part of 
the fact of the cafe : it is mere ſpeculation of the governor, 
from the general ſtate of the war. The conjecture was dic- 
tated to him from his fears. It is a bold attempt for the con- 
quereil to attack the conqueror, in his own dominions. The 


* practicability of it, in this caſe, depended upon the Zngh/h þ 


Naval forces in thoſe ſeas, of which the underwriter could 
better judge at London in May 1760, than the governor could 
at Fort Marlborough in September, 19759. The third conceal- 


ment is, that he did not diſcloſe the letter from Mr. Winck 


of the 4th of February, 1759, mentioning the deſign of the 
French the year before, What that letter was; how he men- 
_ tioned the deſign; or upon what authority he mentioned it; 
or by whom the deſign was ſuppoſed to be imagined, does 
not appear. The defendant has had every opportunity of diſ- 
covery; and nothing has come out upon it, as to this letter, 
Which he thinks makes for = purpoſe. The plaintiff offered 
e . to 
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to read the account Winch wrote to the Eat India Company, 
which was objected to; and therefore, it was not read. The 
nature of that intelligence therefore, is very doubtful. But 
taking it in the ſtrongeſt light. it is a report of a deſign to 
furprize the year before ; but then dropt. This is a topic of 
mere general ſpeculation, which made no part of the fact of 
the cate, upon which the infurance was to be made. It was 
ſaid, if a man inſured a ſhip, knowing that two privateers were 
lying in her way, without mentioning that circumſtance, it 
would be a fraud. I agree it. But if he knew that two pri- 
vateers had been there the year before, it would be no fraud, 
not to mention that circumſtance : becauſe it does not follow 
that they will cruiſe this year, at the ſame time, in the ſame 
place; or that they are in a condition to do it. if the circum- 
ſtance of this deen laid a/ide had been mentioned, it would 
have tended rather to leſſen the riſk, than encreaſe it. for the 
deſign of a ſurprize, which has tranſpired, and been laid aſide, 
is leſs likely to be taken up again; eſpecially by a vanquiſhed 
enemy. The jury conſidered the nature of the governor's. 
ſilence as to theſe particulars ; they thought it innocent, and 
that the omiſſion to mention them, did not vary the contract. 
And we are all of opinion, that, in this reſpect, they judged 
extremely right. 'There is a filence, not objected to at the 
trial, nor upon this motion; which might, with as much rea- 
fon, have been objected to, as the two laſt omiſhons ; rather 
more. It appears by the governor's letter to the plaintiff, that 
he was principally apprehenſive of a Dutch war. He certainly 
had, what he thought, good grounds for this apprehenſion, 
Comte © Eftaign: being piloted by the Dutch, delivering the 
®* fort to the Duzch, and ſending the priſoners to Batavia, is a 
confirmation of thoſe grounds. Probably, the loſs of the place 
was owing to the Dutch. The French could not have got up 
the river without Dutch pilots : and it is plain, the whole was 
concerted with them. And yet, at the time of underwriting 
the policy, there was no intimation about the Dutch. The 
reaſou why the counſel have not objected to his not diſcloſing 
the grounds of this apprehenſion is, becauſe it muſt have ariſen 
from political ſpecrlation, and general intelligence: therefore, 
they agree, it is not neceflary to communicate ſuch things to 
an underwriter. SIE 7 | 
Laſtly, Great ſtreſs was laid upon the opinion of the Broker. 
But we all think, the jury ought not to pay the leaſt regard to 
it: it is mere opinion; which is not evidence: it is opinion 
after an event: it is opinion without the leaſt foundation from 
any previous precedent or uſage : it an opinion, which, if 
righily formed, could only be drawn from the ſame premiſſes, 
from which the court and jury were to determine Ne cauſe: 
and therefore, it is improper and irrelevant in che mouth _ a 
: WItBE1Ss 
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witneſs. There is no imputation upon the governor, as to any CHAP. 


intention of fraud. By the fame conveyance, which brought 


X. 


his orders to inſure, he wrote to the comp every thing. 


which he knew or ſuſpected: he defired nothing to be kept a 
ſecret, which he wrote either to them or his brother. His fub- 
ſequent conduct, down to the 8th of February 1760, ſhewed 
that he thought the danger very improbable. The reaſon of 
the rule againſt concealments is, to prevent fraud and encourage 
good faith. If the defendant's objections were to prevail, in 
che preſent inſtance, the rule would be turned into an inftru - 


ment of fraud. The underwriter here, knowing the governor 


to be acquainted with the ſtate of the place; knowing that he 
apprehended danger, and muſt have ſome ground for his appre- 
| henfion ; being told nothing of either, ſigned this policy, with- 
out aſking a queſtion. If the objection, © that he was not 
told“ is ſufficient to vacate it, he took the premiumFknow - 
ing the policy to be void, in order to gain if the alternative 
turned out one way; and to make no ſatisfaftion, iſ it turned 
out the other: he drew the governor into a falſe confidence, 
that if the worſt ſhould happen, he had provided againſt total 
ruin; knowing, at the Ns: time, that the indemnity, to 
* which the governor truſted, was void. There was not a word 
| ſaid to him of the affairs of India, or the ſtate of the war there, 
or the condition of Fort Marlborough. If he thought that, 
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omiſſion an objection, at the time, he ought not to have ſigned 


the policy with a ſecret reſerve in his own mind to make it 
void: if he diſpenſed with the information, and did not think 
this filence an objection then; he cannot take it up now, after 
the event. What has been often ſaid of the ſtatute of frauds 


may, with more propriety, be applied to every rule of law, 


drawn from principles of natural equity, to prevent fraud: 


* that it ſhould never be ſo turned, conſtrued, or uſed, as to 
„protect, or be a means of fraud.“ After the fulleſt delibe- 
ration, we are all clear that the verdict is well founded; and 


that there ought not to be a new trial: conſequently, that the 


rule obtained ſor that purpoſe ought to be diſcharged. 


To have given this very elaborate and learned argument in 


the ſtate in which it was delivered, certainly requires no apo- 
logy ; becauſe from it may be collected all the general princi- 
ples, upon which the doctrine of concealments, in matters of 
inſurance, is ſounded, as well as all the exceptions, which can 
be made to the generality of thoſe principles. To have abridged 


ſuch an argument, would have very much leſſened the pleaſure 


of the reader, and wouid have been an injury to the venerable 


judge, who in that form delivered the opinion of the court. 


The rules, then advanced and illuſtrated, have fince been con- 


firmed by the opinion of the judges upon ſimilar queſtions. 


The 


OF RN AUD IN-POLICIES. 
CH AP. The plaintiffs, Planche and Faquery, merchants in London, 


X. inſured goods“ on board the Swediſh ſhip called the Mary 


Magdalena, loſt or not loft, at and from London and Ramy. 

Planche gate to Nantz, with liberty to call at Offend being a general 
and Ano- 0 {hi . h f £ | 52 vol 

ther v. Fle- {fp in the port of London for Nantz.” There was a declara- 

tcher Doug tion in the policy, that the inſurance was made on account of 

238. certain perſons carrying on trade under the name and firm 

* of Yallze and Dupleſſis, Monſieur Laſſau le Feune, Guillaume 

„ Albert, et Poitier dc la Gueule.“ The defendant underwrote 

tie policy for 3ool. - at three Guineas per cent. The ſhip's 


clearances from the cuſtom houſe in London and her other pa- 


pers, were all made out for Ogenud only, but the ſhip and goods 
were intended to go directly from Lon don to Nantz, without 


* P. 194 going to Offend. Bills of lading in the French language, dated 


the 16th of July 1978, were ſigned by the captain in London, 
but purporting to be mare at Cſtend, and that the goods were 
ſhipped there to be delivered at Nantz, The policy was ſub- 
ſeribed by the defendant on the 7th of July, and the lading 


was taken in between the 24th of July and the 17th of Augu/t. 


The proclamation for making r-priſals on French ſhips, bore 
date the 29th, and appeared in the Gazettee on the 31ſt of Fuly. 
Two underwriters had ſigned the policy after the proclama- 
tion, at the fame premium of three guineas ; one on the ziſt 
of July, and the other on the 7th of Augu/t. The {hip ſailed 
on the 24th of Aug ut, and was taken by a king's cutter, on her 
way to Mantz. Aﬀter her departure from Grave/end, the cap- 
tain threw overboard all the papers which he had received from 
the Cuftom-houſe at Lond; They had been obliterated by 


the Cuſtom-houſe officers at Graves/end, and were no longer of 
any uſe. The ſhip was releaſed by the Admirality, but the 


goods were condemned, The plaintiffs had no connection 
or ſhare in the ſhip. Such were the material facts in this caſe 


as they were flated this day by Lord Mansfield in his report, 


| upon a rule to ſhew cauſe why there ſhould not be a new trial. 
Sittings af- he cauſe had been tried at the laſt fittings at Gui/dha7i, and 


er rig. a verdit found for the plaintiff, The grounds for the appli- 
2774. cation for a new trial were two. 1ſt, That there was a fraud _ 


on the underwriters, the ſhip having been cleared out for 


Oftend, and yet never having been deſigned for that place. 


24ly, That as hoſtilities were declared after the policy was 
i,oned, and before the ſhip failed, the defendant ought to have 
had notice, that he might have ezerciſed his diſcreuon, whe- 


tber he would chuſe for a peace premium to run the riſk of capture, 


Beſide the facts above mentioned, his lordihip ſtated, that the 
plaintiff had produced evidence to ſhew, that all ſhips, going 
with goods of Britiſh manufacture to France, clear out for 
(lend, without meaning to go thither; and that this is uni- 
v<riatly underſtood by perſons concerned in that branch of com- 


merce 
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merce. The reaſons ſuggeſted for clearing out for Oflend, and 


afterwards making bills of lading as from that place, were, that 
the light houſe duties are ſaved, which are payable when the 
voyage is known to be directly down the channel; and that the 
French duties are leſs upon goods from Oftznd, than from 
England. 2 | | . 
* Lord Mansfeld. — This verdict is impeached upon two 
grounds. 1ſt. It is ſaid there was a fraud on the underwriters, 


CHAP. 
3 


2 P. 195 


in clearing out the ſhip for Offend, when ſhe was never intended 


to go thither. But I think there was no fraud on them: per- 
haps, not on any body. What had been practiſed in this caſe was 
proved to be the conſtant courſe of the trade; and notoriouſly fo 
to every body. The reaſon for clearing for Oftend, and ſigning 
bills of lading as from thence, did not fully appear. But it was 
gueſſed at. The Fermiers Generaux have the management of 
the taxes in France, As we have laid a large duty on French 
goods, the French may have done the ſame on ours; and it may 
be the intereſt of the farmers to connive at the importation of 
Englihh commodities, and take Offend duties, rather than ſtop 


the trade, by exacting a tax, which amounts to a prohibition, 


But, at any rate, this was no fraud in this country. One nation 


does not take notice of the revenue laws of another. With re- 


gard to the evaſion of the light-houſe duties, the ſhip was not 


liable to confiſcation on that account. 2d. The ſecond objec- 
tion is, that the policy was made before, and the ſhip failed after, 
the proclamation for repriſals. But every man in England and 
France, on the 17th of July, expected the immediate com- 


mencement of a war. I will not ſay it was actually commenced ; 


but the embaſſadors of both countries were recalled; the Pallas and 


Licorne were taken; the fleets were at ſea; and, as it appeared 


afterwards, were waiting for each other to fight, It does not 
appear that the goods were French property; an Engliſhman 
might be ſending his goods to France in a neutral ſhip. But it 


is indifferent whether they were Zugliſb or French. The riſk 


inſured extends to all captures, and as two other underwriters 
ſigned at the ſame premium, after the proclamation, it appears 
that the war riſk was in view when the defendant ſigned. Shall 
he avail himſelf of an event, which encreaſes the riſk, but which 
he had in contemplation when he underwrote the policy? I am 
ol opinion, that 1520 ſhould not be a new trial. The three 
other judges concurred and the rule was diſcharged. 


. . ; s : 
A ſimilar deciſion was made in the following caſe. It was Mayne v. 
an action on a policy of inſurance on a Portugueze ſhip, at and Walter. B. 


ſrom Madeira to her port of diſcharge in Jamaica, with liberty 
to touch at the Leeward Ila nas. The defendant underwrote 
150l. upon it: the ſhip was captured by a French privateer, 
aud condemned in the court of Admiralty in France, on the ground 

a8 | 5 e 
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CHAP: having an Englihh ſuprrcargo on board. The action was 
X. brought to recover this loſs from the underwriter, who refuſed 
S— — to pay, aiding, that the plaintiff ſhould have diſcloſed to him, 
that the ſupercargo was Engliſh, At the trial, a verdict was 
given for the. plainuff, upon a caſe reſerved for the opinion of 
the court, and containing in ſubſtance the facts juſt ſtated. 
For the defendant it was iafifted, upon the argument, that 
the agent for the inſured ought to have diſeloſed this fact; and 
that it was the more material in this caſe, becauſe during the 
reſent war, an ordinance paſted in France, ſimilar to one made 
in the laſt war in 1756, which declares, that no Dutch ſhip ſhall 
be allowed to take on board a ſupercargo, belonging to any 
nation at enmity with the court of France : and that if any 
ſhip, having ſuch ſupercargo, be taken, it ſhall be condemned 


2s Inatul prize. | 
Lord biausfel7.-Tt is an oppreffive and arbitrary rule, and 
contrary to the Jaw of nations. If both parties were ignorant 
of it, the underwriter muſt run all riſks: and if the defendant | 
knew of ſuch an edi, it was his duty to enquire, if ſuch 5 
a ſupereargo were on board. It muſt be a fraudulent conceal- 
ment of circumſtances, that will vitiate a policy. But it is re- 
markable, that neither party has ſaid a word, reſpecting the 
treaties betwetn France and Portugal, Judgment was accord- 
ingly given for the plaintiff, | | 
zd. We come now to the third great diviſion of this chap- 
ter, namely, to caſes in Which policies are void by miſrepre- 
ſentation. Beſore we proceed to ſtate the caſes under this 
head, it will be proper to diſtinguiſh between a warranty and | 
a repreſentation, A warranty or condition is that, which " 
makes a part of the written policy, ard muſt he literally and 
ſtrictly performed; and being a part of the agreement, no- 
thing tantamvunt will do, or antwer the purpoſe. A repre- 
ſentation is a ftate of the caſe, not a part of the written inſtru- 
ment, but collateral to it, and entirely independent of it; and 
| it is ſufficient, that a repreſentation be ſubltantially performed. 
Vi4- poſt c. 'the conſequence of a breach of a warranty we ſhall take no- 
1 * ® tice of hereafter, If there be a miſrepreſentation, it will avoid 
| 4+ 197 the policy, as a fraud, but not as a part of the agreement. Even 
Written inſtructions, if they are not inſerted in the policy, are 
only to be conſidered as repreſentations; and in order to make 
them valid and binding as a warranty, it is abſolutely neceſ- 
ary to make them a part of the inſtrument, by which the 
contract of indemnity is effected. If a repreſentation be falſe 
in any material point, it will avoid the policy; and if the 
point be not material. the repreſentation can hardly ever be 
raudulent. The principle upon which the policy is void in 
ſuch a caſe, we ſtated in the opening; that the underwriter has 
con puted the riſk upon circumſtances, which were ws, Ion 
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variety of judicial deciſions, 


Upon a rule to ſhew cauſe why a new trial ſhould not be 
This Pawſon v. 


granted in this caſe, Lord Mansfe1d reported as follows. 
was an action upon a policy of inſurance, At the trial i: 


appeared 1n evidence. that the firſt underwriter had the following bs. | 


inſtructions ſhewn to him: © Three thouſand five hundred 
% pounds upon the ſhip Julius Cæſar, for Halifax, to touch at 
« Plymouth, and any port in America; ſhe mounts twelve guns 
« and twenty men. Theſe inſtructions were not aſked for, 
nor communicated to the deſendant; but the ſhip was only re- 
preſented generally to him as a fnip of force: and a thouſand 
pounds bac been done, before the defendant underwrote any 
thing upon her. The inſtructions were dated the 28th of 
June, 1776, and the ſhip ſailed on the 23d of July, 1776; 


and was taken by an American privateer. That at the time of 


her being taken, ſhe had on board 6 four pounders, 4 three 


founders, 3 one pounders, 6 half” prunders, which are called 


ſwivels, and 27 men and boys in all, for her crew; but of 


them, 16 only were men, (not 20, as the inſtructions men- 
tioned) and the reit, boys. But the witneſs ſaid, he conſidered. 
her as being ſtronger with this force, than if ſhe had 12 car- 
riage guns and 20 men: he alfo laid (which is a material 
circumſtance) that nere were neither men nor guns on board, at 
the time of the inſurance. That he himſelf inſured at the lame 
premium, without regard or enquiry into the force of the ſhip. 
Other underwriters alſo inſured at the ſame premium, without 


any other repreſentation than that ſhe was 2 hi of force, That 


to every four pounder, there ſhould he five men and a boy. P. 108 


That in merchant ſhips, boys always go under the denomina- 


tion of men, This was met by evideice on the part of the 


defendant, faying, that guns mean c4#17iage guns, not ſwivels ; 
and men mean able men, excluſive of boys, Lhere were three 
cauſes of the ſame nature depending upon the fame evidence. 
The defence in. each was, that theſe inſtructions were to be 
conſidered as a warranty, the fame as if they had been inſerted 


in the policy; though they were not proved to have been 


ſhewn to any but the ſirſt underwriter, In all the three caſes, 
the queſtion for the court to determine, is, whether the in- 
ſtructions, which were ſhewn to the firſt underwriter, are to 
be corfidered as a warranty inſerted in the policy; or as a 
repreſentation, which would avoid the policy, if fraudulent. 


Tf the court ſhould of opinion, that the inſtructions amounted 


to a warranty, then a new trial is to be had in each without 
coſts ; otherwiſe, the verdicts, which were all for the plaintiffs. 
are to fiand. At the trial I was of opinion, that it would be 
of very dangerous conſequence, to arid a converſation, that 
paſſed at that time, as part of the written agreement. It is a 

N . e collateral 


which did not exiſt. Theſe doctrines are fully eſtabliſhed by a C A 7. 


OF FRAUD IN POLICIES. 


CH AP. collateral repreſentation; and if the parties had conſidered it ag 
| a warranty, they would have had it inſerted in the policy. But 
— —ſcecondly, if theſe inſtructions were to be confidered in the 
| light of a fraudulent miſrepreſentation ; they muſt be boch 
material and fraudulent : and in that light, I held, that a miſ- 
repreſentation made to the firſt underwriter ought to be con- 
fidered as a miſrepreſentation made to every one of chem, and 
ſo would infect the whole policy. Otherwiſe, it would be 2 
contrivance to deceive many: for where a good man ſtand; 
firſt, the reſt underwrite withoat aſking a queſtion : and if he 
be impoſed upon, the rcſt of the underwriters are taken in 
by the ſame fraud. The caſe was left to the jury under that 
direction. | | 522 | 
After argument at the bar, Lord Mansfeld aſked, Whe— 
ther there was any caſe that made a difference between a 
written and a parol repreſentation? No anſwer being given, 
his lordſhip proceeded : there is no diſtinction better known 
to thoſe, who are at all converſant in the law of inſurance, 
than that which exifts between a warranty or condition, 
* which makes part of a written policy, and a repreſentation of 
the ſtate of the caſe. Where it 1s a part of the written policy, 
it muſt be performed. As if there be a warranty of convoy, 
there it muſt be a conv9y; nothing elſe will anſwer the idea in- 
tended by the warranty: it muſt be ſtrictly performed, as 
being a part of the agreement; for in the caſe of convoy it 
might be ſaid, the party would not have inſured without con- 
voy. But as, by the law of merchants, all dealings muſt be 
fair and honeſt, fraud infects and vitiates every mercantile con- 
tract. Therefore, if there be fraud in a repreſentation, it will 
avoid the policy, on account of the fraud, but not on account 
of the non-compliance with any part of the agreement. It in 
a life policy, a man Warrant another to be in good health, 
when he knows, at the ſame time, he is ill of a fever, hat 
will not avoid the policy on the ground of miſrepreſentation ; 
(tho? it will be void for non-compliance with the warranty); 
becauſe by the warranty, the inſured takes the riſk upon him- 
ſelf. But if there be no warranty, and he ſay, © the man is 
in good health,” when in fact he knows him to be ill, it is 
falſe. So it is, if he do not know, whether he be well or ill; 
for it is equally falſe to undertake to ſay that, which he knows 
nothing at all of, as to ſay, Hat is true, which he knows is not 
true. But if he only ſay, © he believes the man to be in good 
© health,” knowing nothing about it, nor having any reaſon 
to believe the contrary; there, though the perſon is not in 
good health, it will not avoid the policy, becauſe the under- 
writer en takes the riſk upon himſelf. So that there cannot 
be a clearer diftinftion, than that which exiſts between a 
warranty, which makes partof the written policy, and a ee 
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teral repreſentation, | which, if falſe in a point of materiality CH AP. 


makes the policy voil : but if not material, it can hardly ever 


X. 


be fraudulent. So far from the uſage being to conſider iE 


ſtructions as a part of the policy, that parol inſtructions were 
never entered in a book, nor written inſttuctions kept, till a 
ſew years ago, upon occaſion of ſeveral actions brought by the 


inſured upon policies, where the brokers had repreſented man 


things they ought not to have repreſented, in conſequence of 
which the plaintiffs were caſt. I adviſed the inſured to bring 
an action againſt the brokers, which they did, and recovered in 
ſeveral inſtances : and I have repeatedly at Gil4hall, cautioned 
* and recommended it to the brokers, to enter all repreſentations 
made by them in a book. That advice has been followed in 
London; but it appeared lately, at the trial of a cauſe, that at Bri- 


71, to this hour, they make no entry in their books, or keep any 


inſtructions. The queſtion then is, whether in this policy, the 
perſon inſuring has warranted that the ſhip ſhould poſitively and 
literally have 12 carriage guns, and 20 men. That is, whe- 


ther the inſtructions given in evidence are a part of the policy. 
Now I will take it by degrees. The two firſt underwriters 


before the court are Wat/en and Snell. Says Watſon, © it is 
„ part of my agreement, that the ſhip ſhall fail with 12 guns, 


and 20 men; and it is ſo ſtipulated, that nothing under that 


* number will do: ten guns with ſwivels will not do.” Ihe 


anſwer to this is, read your agreement; read your policy. 


There 12 no ſuch thing to be found there. It is replied, yes, 
Hut in fact there is, for the inſtructions, upon which the policy 
patain that expreſs ſtipulation. The anſwer again 


was made, c 
is, there never were any inſtructions ſhewn to Warſzn; nor 
for by him, What colour then has he to ſay 


were any aſk 
that thoſe inſtructions are any part of his agreement? It is 
ſaid, he inſured upon the credit of the firſt underwriter. A 


repreſentation to the firſt underwriter has rothing to do with 


that, which is the agreement, or terms of the policy. No man 
who underwrites a policy, ſubſeribes by the act of under- 
writing, to terms of which he knows nothing: but he reads 
the agreement, and is governed be that. Matters of intelli- 


gence, ſuch as that a ſhip is or is not miſfing, are things in 


which a man 1s guided by the name of a firſt underwriter, who 


is a good man, and to which another will therefore give faitk 


and credit: but not to a collateral agreement, of which he can 
know nothing. The abſurdity is too glaring, it cannot be. 
» : . : . 2 2 * f © ;* 

By extenſion of an equitable relicf in cafes of fraud, if a man 


is a knave with reſpect to a ſirſt underwriter, and makes a 


lalle repreſentation to him in a point that is material; as where 
having notice of a ſhip being loſt, he ſays ſhe was ſafe; that thall 


_ affect the policy with regard to all the ſubſequent underwriters, 
Who are preſumed to follow the ſirſt. How then do J/at/6n 


and 
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CHA P. and Snell underwrite the ſhip in queſtion? Without knowing 

X. whether ſhe had any force at all. 7hat proves the riſk was 

2 agaequal to a ſhip of no force at all; and the premium was a vaſt 

* P. 201 * one; eight guineas. So much therefore for thoſe two caſes. 

The third caſe is that of Ewer, who ſaw the inſtructions, 

with the repreſentation, which they contained. Did the num- 

ber of guns induce him to underwrite the policy? If it did, 

he would have ſaid, put them into the policy ; warrant that the 

ſhip ſhall depart with 12 guns, and 20 men, Whereas he does 

no ſuch thing, but takes the ſame premium, which Warſon and 

Snell did, who had no notice of her having any force. What 

does that prove? That he is paid and receives a premium, as 

if it were a ſhip of no force at all. The repreſentation a- 

mounts to no more than this, I tell you what the force will be, 

becauſe it is ſo much the better for you. There is no fraud 

in it, becauſe it a repreſentation only of what, in the then 

ſtate of the ſhip, they thought would be the truth. And 

in real truth, the ſhip failed with a larger force for ſhe had 

nine carriage guns and fix ſwivels, The underwriters there- 

fore had the advantage by the difference, There was no fii- 

pulation about what the weight of metal would be. All the 

witneſſes ſay, that ſhe had more force than if ſhe had 12 car · 

riage . in point of ſtrength, of convenience, and for the 

purpoſe of reſiſtance. The ſupercargo in particular ſays, © he 

inſured the ſame ſhip and the ſame voyage, for the ſame 

premium, without ſaying a ſyllable about the force." Why 

then it was a matter proper for the jury to ſay, whether the 

repreſentation was falſe, or whether it was in fact an inſurance 

as of a ſhip without force. They have determined, and I 

think very rightly, that it was an inſurance without force. 

Aer makes an objection, that the repreſentation ought to be 

conſidered as inſerted in the policy ; but the anſwer to that is, 

he has determined whether it ſhould be inſerted in the policy 

or not, by not inſetting it himiclf. There is a great diffe- 

rence, Whether it ſhall be conſidered as a fraud. But it would 

be very dangerous to permit ail collateral repreſentations to be 

put into the policy. I am extremely gla1 to hear that a great 

many of the underwriters have paid. Mr Thornton has paid, 

who was the firſt perſon that ſaw the inſtructions. Shall the reſt 

refuſe then? As to Wati/cn and Snell, they have no pretence 

to refuſe; for there is not a colour for the objection made by 

them. As to Euer, we are all ſatisfied with the determination 

* of the jury againſt him. Therefore the rule for a new trial 
muſt be diſcharged. | | | | 8 

N. B. On the Monday following, Mr. Dagenfort ſaid, he 

was deſired by the underwriters to aſk, whether it was the 

opinion of the court, that to make written inſt ructions valid 

and binding as a warranty, they mult be inſerted in the 9 151 

or 
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Lord Mansfield anfwered, that moſt undoubtedly that was the C HAP. 


opinion of the court: If a man warrant that a ihip- ſhall depart - 


X. 


wich 12 guns, and it depart with 10 only, it is contrary to the 


condition of the policy. 


From the n pronounced in the FER | juſt ſtate, we 
e 


learn the difference between a warranty, and a repreſentation : 


we learn alſo, that a performance in ſubſtance will ſatisfy a 


condition expreſſed in a e but that nothing ex- 
cept a ſtrict and literal comp 


preſentation, as far as it affects the contract of inſurance. 


The poſitions advanced in the above caſe were ſo ſatisfactory, 


that they have been 2 as the ground of direction to ju- 
Ties, upon all queſtions of repreſentation ; and have been fol- 
lowed by the court, whenever points of that nature have come 


before them for julgment. 


iance will fulfil the terms of the 
former: and we alſo are inſtructed in the whole doctrine of re- 


This was an action on a policy of inſurance on the ſhip Car: pize v. 


© where, and whatſoever, in the Za/t Indice, China, Perſia, or 


natic Zaſl Indiaman, at and from Port L' Orient, to the ifles Fletcher. 


of France and Bourbon, and to all or any ports or places Sittings af- 
ter Eaſter 

« elſewhere, beyond the Cape of Good Hupe, from place to ee he 
„place; and during the ſhip's ſtay and trade, backwards and hall. Doug- 


% forwards, at all ports and places, and until her fafe arrival Rep. 271. 


back at her laſt port of diſcharge in France.” But at the 
ſame time that this policy was ſubſcribed, there was a ſlip of 
paper wafered to it, and ſhewn to the underwriters, on , which 


was written the following repreſentation: © The ſhip has had 
* a complete repair, and is now a fine and good veffel, three 


„ decks. Intends to ſail in September or October next (17796), 


Is to go to Madeira, the iſles of France, Pondicherry, China, 
the iſles of France, and L' Orient.” | e 


The ſhip did not fail till the Gth of December 17576, and did 
not reach Pondicherry till the 23d of Fuly 1777. She conti- 
nued there till the 23d of Auguſ following, when, inftead of 
proceeding to China, the failed for Bengal. where having paſſed 


the winter and undergone conſiderable repairs, ſhe failed froia 
| thence early in the year 1798, (being the ſecond ſhip that lete 


the Ganges) returned to Pondicherry ; and after taking in a 
homeward-bound cargo at that place, proceeded in her voyage 
back to L Orient, but was taken in Ofcber in that year, by the 
Mentor privateer. The uſual time, in which the direct voyage 
between Pondicherry and Bengal is pertormed, is fix or feven 


P. 203 


days; but the Carnatie was about fix weeks in going to Bengal, 


and two months on the way back from thence to Pondicherry. 


Both going and returning, ſhe either touched at, or lay off 


Madras, Iaſulipatam, Viſiga patam and Yanou, and took in 
goods at all thoſe places, „ 9 c e 
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2 HAP. It was contended in this cauſe at the trial, that the repreſen- 


tation accompanying the 2 reſtrained the voyage to the li- 
mits therein ſpecified. They produced ſome letters from the 
owners to their correſpondents, one of which was to the fol- 
lowing effect: We doubt not, but on account of the ſtorm, 


„ the ſhip will be forced to go to Bengal to be laid down, which 
% cannot be done at Pondicherry; in which caſe, our captain 


« will have entered a proteſt, which we will forward in time 
« to you.” In a ſubſequent letter, they ſay nothing of the 


ſtorm or leak ; but mention a different cauſe for the __ going 


to Bengal. Theſe letters, it was ſaid, raiſed a preſumption, 
that the neceſſity of going to Bengal was merely a pretence 


deviſed after the capture, and when the inſured began to ap- 


prehend that the words of the policy would not cover a voyage 


o that place, | = | | 
Lord Mansfield told the jury, that the firſt queſtion was, 
whether the policy was void, on account of miſrepreſentation. 
Now there is an eſſential difference between a warranty, and a 
The warranty is a part of the contract: a 


repreſentation. 
There can 


riſk deſcribed in the policy is part of the contract. 
The ground, 


be no warranty by any collateral repreſentation, 
on which a repreſentation affects a policy, is fraud. The re- 
preſentation muſt be fraudulent, that is, it muſt be falſe and 
material in reſpect to the riſk to be run. All riſks are governed 
by the nature of them; and the premium is governed by the 
riſk, Where a repreſentation accompanies an inftrument, it 
ſays, I will have this underſtood as my preſent intention; 
„ but I will have it in my power to vary it.” The great 
queſtion in this cauſe is, whether the repreſentation was falſe, 
and that in a material inſtance. Fraud is found out by the 
materiality of the point it is charged in. It is to be conſidered 


then, whether they had really a view of going to China. A 


witneſs has proved that the difference of inſurance 1s one per cent. 
on going to Bengal, and not to China. If you think that this 
was a miſrepreſentation to avoid paying the one per cent. you 
will find for the defendant. But if you are ſatisfied that the 


real intention, at the time of the repreſentation, was to go to 
China, the plaintiff will be entitled to your verdict: for the 


inſured may change his intention, go to Bengal. and yet be 
protected by the policy, which clearly admits of that voyage, 


and muſt be underſtood by both parties in a greater _— 


than the repreſentation, being expreſſed in different and much 


more comprehenſive terms. If, upon the whole evidence, you 
ſhall be of opinion, that no fraud was intended, and that the 


variance between the intended voyage, as deſcribed in the lip 


of paper, and the actual voyage as performed, did not tend to 
increaſe the riſk to the underwriters, this /lip of paper being only 


à repreſentation, you muſt find for the plaintiff, The Jury 


foun 


£0. S Gas „ 
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 #error, and computes his riſk upon circumliances not founded in * P. 205 
fact; by which means, the riſk actually run is different from 


_ this ground it is, that the contract is as much at an end, as if 
there had been a wilful and falſe allegation, or an undue con- 
cealment of circumſtances. The doctrine here meant to be ad- 


| the zoth of January, the broker repreſented the fituation of 


_ * whicharrived at Neu York.” In fact the ſhip was loſt on 
the gth ef December, by running againſt a cheveau de friſe, 


of the * calling upon the defendant to ſhew cauſe why 


was only ſaid, what was meant to be done; and what was done, 


o FRAUD IN POLTCTES.. 
found a verdict accordingly; And although in ſeveral cauſes CH AP. 


upon the ſame ſhip, new trials were moved for, and granted; X 


yet in this, which was the only cauſe, in which there was a 
repreſentation, the verdict was acquieſced in, and no motion VideDoug 


reſpecting it ever was made. 1 9 | Rep. 271 
In the outſet of this chapter, we took notice of a very ma- 

terial rule reſpecting miſrepreſentation; and which it now be- 

comes neceſſary to repeat, If a repreſentation be made to . 

the undeririter of any circumflance, which was falſe, this, 

ifit be in a material point, ſhall vacate the policy, and annul 

the contra , although it happen by miſtake, and without any 

fraudulent intention, or improper motive on the part of the in- _ 

ſured. We alſo ſtated the principle, on which, in ſuch a caſe, 5 Burr. 1909 


the contract is held to be void: becauſe the inſurer is led into 


that intended to be run, at the time the contract is made On 


vanced will be better underſtood, and more ſully illuſtrated, by 

attention to the following caſe, _ | 4 5 

It was an adion on a policy of inſurance on the ſhip, © the Macdowall 
Mary and Hannah, from New York to Philadelphia.“ At the v. Fraſer 
time when the inſurance was made, which was in London, on Doug. 247 


the ſhip to the underwriters as follows: The Mary and Han- 
% nah, a tight veſſel, failed with ſeveral armed ſhips, and was 
« ſeen ſafe in the Delaware on the 111th of December, by a ſhip 


ory acroſs the river. The cauſe came on to be tried before 
rd Mansfield at Guildhall. The defence was founded on the 
miſrepreſentation as to the time when the ſhip was ſeen : and 
the repreſentation and the day of the loſs being proved, the 
Jury found for the defendant. A rule was obtained on the part 


there ſhould not be a new trial. Aſter argument at the bar, 

Lord Mansfeld ſaid : The diſtinction between a warranty 

and a repreſentation is perfectly well ſettled. A repreſentation 

muſt be fair and true. It ſhould be true as to all that the inſured 

knows; and, if he en ans facts to the underwriter, without 
knowing the truth, he takes the riſk upon himſelf. But the diffe- 

rence between the fact as it turns out, and as repreſented, muſt 

be material. The caſe of the Jalius Cz/ar was very different 

from this. The ſhip there was only fitting out, when the inſu- Vide ante 


rance was made. No guns nor men were put on board. Tt the Caſe of 
| Pawſon v. 
Watſon p. 
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oh different, was as advantageous, or more ſo, than what 
had been repreſented. There was no evidence of actual fraud 


In the prefent cafe, and no queſtion of that ſort ſeemed to be 


* P. 
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Shirley v. 
Wilkinſon. 
B. R. Mich. 
22 Geo. 3 


material. 


which 


was not the time equally ſo? 


mace. But there was a poſitive averment, that the ſhip was 
ſeen in the Delzware on the 11th of December. 


tra under that deccytion. 
trial 2 n the was teen in the Delaware, or in what con- 


dition: but ſuppoſe the fact had been explained in the manner 


now ſuggeſted, why did the inſured take upon him to compute 
the day of the month, on which ſhe had been ſeen ? 
he not mention exactly what his information was, and leave 
the underwriter to make the compntation ? In inſurances on 


The under- 
200 * writer was deceived as to that fact, and entered into the con- 
There was no evidence at the 


Why did 


ſhips at a great diſtance, their being ſafe up to a certain day 


is always conſidered as a very important circumſtance. I am 
of opinion, that the repreſentation concerning the day was 


Mr. Juſtice Wiles —This is certainly only a repreſenta. 


tion; but, in an inſurance on ſo ſhort a voyage, it might have 
made a material difference whether the ſhip was known to be 
ſafe two days ſooner or later. It ought to have been ſhewn, on 
the part of the plaintiff, that it was not material, but there 
vas no evidence that the ſhip was met on the 9th, or any other 
day. The materiality was proper for the conſideration of the 
uryg >: 
; Mr. Juſtice Aſphurſti.— The diſt inction, which the court has 
made in the caſes on the Julius C2/ar, and ſome others, be- 
tween a repreſentation, and a warranty, is extremely juſt. 


There is 70 imputation of fraud in this caſe ; but the inſured 


ſhould have been more cautious. In the former caſes, the re- 
preſentation was of what was intended; here it was of a fad 
ſtated as having happened, within the knowledge of the inſured, 
He ſhould have made the repreſentation in the ſame words, in 
the intelligence is ſaid to have been communicated 

Mr. Juſtice Builkr,-We cannot ſay the difference of the 
day was not material. The ſafety of the ſhip is the moſt ma- 
terial tat of any, in caſes of inſurance. The plaintiff admits 
that the place where ſhe was met in ſafety, was material. Why 
There was no 7»tentional deceit, 
and it is perhaps unfortunate that the inſured made the miſtake; 
but T think the verdict right. %%% ᷑ ũ -K 

„The rule for a new trial was accordingly diſcharged. 

A ſimilar decifion was made by the tame learned judges at a 
period ſubſequent to that of the cafe of Macdowall and Fraſer. 


Upon a motion for a new trial, Lord Mansfeld, and the reſt 


Doug. Rep. of the court, were clearly of opinion, that if the broker, at the 


ad edit. 293. time when the policy is effected, in repreſenting to the under- 
„ 8 | Writer 
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writer the ſtate of the ſhip, and the laft intelligence concerning CHAP. 


| Her, does not diſcloſe the whole, and what he coxceals ſhall ap- 


X, 


pear material to the jury, they ought to find for the underwri⸗ A 


ter, the contract in ſuch caſe being void; although the conceal- 
ment ſhould have been innocent, the facts not mentioned hav- 
ing appeared 7mmaterial to the broker, and having not been 


communicated merely on that account 


But as has been ſaid before, and as will appear from the caſes 


already cited, in order to vitiate the contract, the thing con- 
cecaled muſt be material, it mult be me fact, and not merely a 


ſuppoſition or ſpeculation of the inſured; and the underwriter 


muſt take advantage of any miirepreſentation the firſt oppor- 
tunity, otherwiſe he will not be allowed to claim any benefit 


from it at a future period. If therefore the inſured merely re- 


tary that he expeds a thing to be done, the contract will not 


e void, although the event ſhould turn out very different from 


ds ee, 88 | 35 

Thus upon a motion for a re trial, one of the grounds Barber v. 
ſtated to induce the court to grant it was, that ſince the trial, #)<tcher- 
a material repreſentation, which had been made to $u/bred, the 


firſt underwriter upon the policy, and which turned out to be 
falſe, had been diſcovered. Shu,bred niade an affidlavit, by 


which it appeared, that when he gned the policy in March 
1778, the broker was getting ſeveral others, on other ſhips, 


ſubſcribed at the ſame time, all belonging to the lame owner, 
and ſaid, ſpeaking of them all“ which veſſels are ex#c&c/ to 
leave the coaſt of Africa in November or December, 1777.“ 


In truth, the veſſel in queſtion had ſailed in May, 1777, and 


Shulbred ſwore, that, if he had known that circumſtance, he 


would not have ſigned. There had been actions brought 


againſt all the underwriters on the policy, except Shulbred. 
* Lord /{ansfeld.TIt has certainly been determined in a va- 


riety of caſes, that a repreſentation to the firſt underwriter ex- 


tends to the others. But under what circumſtances has the 


_ defendant gone to trial in this caſe ? he certainly knew what 
had been repreſented to himſelf, He was acquainted with Shul- 


bred, and had an opportunity of aſking before the trial what had 
been repreſented to him. If therefore this evidence is new, 
it is owing to his own negligence. But the repreſentation 


is not material; it was only an expe&ation, and the underwri- 


ters did not enquire into the ground of the expectation. This 


was lying by till after a trial, in order to make an objection if 


the verdict ſhould be for the plaintiff, The rule was dif- 
FT: A OE a OBE a ou KS „„ 
There is another rule upon this ſubject, which it is material 
particularly to mention; although it may be collected from al- 
molt all the cafes that have already been quoted: and it is ap- 
plicable to each of the three * into which this . 
3 3 „ | 145 


Doug. 292. 
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has been divided. Wherever there has been an allegation of a 
falſhood, a concealment of circumſtances, or a miſrepreſen- 
tation, it is immaterial, whether ſuch allegation or conceal- 
ment be the act of the perſon himſelf who is intereſted, or of his 
agent; for in either caſe, the contract is founded in deception, 
and the policy is conſequently void; The reaſon of this rule 
is nothing niore than that, which the law of England has for 
general convenience adopted, in treating of the relation between 
maſter and ſervant; declarin?, that the maſter muſt always be 


_ reſponſible tor the act of his ſervant, if done by his expreſs 
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or ile command. It would indeed be of very miſchievous 


conſequence, if a man might ſhelter himſelf from reſponſibi- 
Iity of any kind, by throwing the blame upon his agent: it 
would be to allow him to contradict a maxim of law, which 
ſays, that no man ſhall be ſuffered to make any advantage of 
his own wrong : and would overturn that wife principle of 
equity, that when one of two innocent perſons (for the maſ- 
ter may v.uhout danger to the argument be ſuppoſed innocent) 
muſt ſuffer by the fraud or negligence of a third, he, who 
gave credit to that third perſon, ſhall bear the conſequences 
ariſing from the confidence ſo repoſed. If this be true, and it 
cannot be deni-d, of contracts in general, it muſt alſo be ad- 
mitted in thoſe of inſurance, where from the very nature of 
* the caſe, the buſineſs is ſeldom tranſacted by the parties them- 
ſelves; but is moſt commonly effected by the interpoſition of 
agents or brokers. The courts of juſtice have accordingly 
held, that ah fraud in the agent of the inſured vitiates and 
annuls the contract, as much as direct fraud in the inſured 


himſalf: and this, although the act cannot be traced at all to 


Stewart and 
Others v. 
Dur lop and 
Others. 
H. of Lords 
det. Apr. 8 
1785. 


the owner of the property; or even though he ſhould be per- 
ſectly innocent. Eo | = 

In a caſe before the Houſe of Lords, ſo late as the year 
1785, this doctrine was confirmed. It came before the Houſe 
on an app-al from the Court of Seſſions in Scotland, whieh had 
determined in favour of the reſpondents, the underwriters. 
Che caſe was ſhortly this: a man having arrived at Greeroch, 


knowing of the loſs of the ſhip inſured, and meeting a friend 


and intimate acquaintance of the inſured, and a partner with 
him in ſome other adventures, communicated the intelligence 
of the loſs of the ſhip to him, who deſired it might be concealed. 

The ſame day, as appeared by the evidence, the perſon, who 
had received this information, held a converſation with the 
plairtiff*s clerk, who made this depoſition, © that neither at 
© that time, nor at any other time of the ſaid day, had he any 
© converſation whatever with the ſaid Mr. Boog, or meſſage 
from him, either in writing or otherwiſe, relative to the 


« Peggy (the ſhip inſured) nor did he get any hint from him, 


or any other perſon, relative to the making inſurance upon 


6 h er, 
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« her, further than the ſaid Mr. Boog*s a/ting the * if he CHAP. 
er 


*. hnew whether there was any inſurance made upon „and if X. 
there was any account of her.“ After this converſation, th 
plaintiff deſired the clerk to write to get an inſurance effected, 
which he did, without ſtating a word, (at leaſt it did not ap- 
_ that he ſtated any) of this converſation to his maſter. 
Upon the whole of the evidence in this cauſe, although it did 
not appear by any depoſition that the plaintiff knew of the loſs _ 
of the ſhip, at the time he made the inſurance, the Lords of 
Seſſion decreed, that the inſurance made by the plaintiff 
* would not have been made, if the brigantine Henrietta had 
6 not arrived in the road of Greenocꝶ the day preceding, and 
« brought intelligence that the ſhip Peggy was taken; and 
© therefore that the policy was void.” The Houſe of Lords 
confirmed this decree. VV 1 | 
In the deciſions of the Houſe of Lords, the reaſons of the * P. 216 
judgment never appear; and even when the learned judges 
give their opinions upon any cauſe then depending in that 
houſe, authentic reports of them are not eaſily obtained: the 
| conſequence of this is, that one is frequently left to con- 
jecture, upon what grounds the decree was pronounced. 
f we may be allowed to con jecture upon the caſe of 
Stewart v. Dunlop; it ſhould ſeem, that as no direct or po- 
fitive at of knowledge was brought home to the plaintiff 
himſelf, the converſation which the clerk had with Mr. Boog, 
Was held to be a ſufficient proof, that the loſs was known to 
him, at the time he wrote the letter, at the defire of the 
plaintiff, ordering the inſurance. If known to the clerk, the 
act of the agent in ſuch a caſe becomes the act of the prin- 
cipal; becauſe the law, upon general reaſons of policy, will 
_ preſume, that the Ker inf ek muſt know whatever has come to 
the knowledge of the agent. | | | ; 
But in the end of the ſame year, a caſe was decided in the 
King's Bench, expreſsly upon the point of fraud in the agent; 
for it appeared that the inſured was not guilty of any improper 
conduct in the tranſactien. In that caſe, the circumſtances 
were numerous; and the judges gave their opinions ſeriatim 
upon the queſtion, = Es BEE 7 3 
It was an action on a policy of inſurance for 1 10l. under- Fitzberbert 
u ritten by the defendant on the 21ſt of September, 178 2, at ſix v., Mather. 
guineas per cent. on a cargo of oats on board the ſhip Fo/eph, ee 
loſt or not loſt, at and from Hartland to Portſmouth, beginning ä 
the adventure from the loading thereof on board the ſaid ſhip 
at Hartland, The defendant pleaded the general iſſue, and 
1-day; premium into court. This cauſe came on to be tried 
before Mr. Juſtice Buller at Guildhall, when a verdit was 
found for the plaintiff, ſubject to the opinion of the court upon 
the following caſe: _ en Sr | 
| | | O4 5 Th at 
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That on the 27th of Fuly, 1782, William Bundoch, of Pool, 
agent for the plaintiff, contracied with Richard Thomas, of 


Hart!and, a corn factor, for the purchaſe of 500 quarters of 
oats, to be configned to William Fuller at Portſmouth, on 
plaintiff's account; and deſired. Thumas to ſend him (Bundoch 
* a bill of lading and invoice, and alſo a like bill of lading and 
invoice to the plaintiff at Mr. Ziſher's at the Tower, London. 
That in purſuarce thereof, Jhemas Thipped the oats on board 
the ſhip inſurcd, which Jailed from Hartland on the 16th of 
Seftemiber, 1782, ard was loſt rhe ſame day off the pier of 
Hartland. That on the 16th of September, 1782, Thomas 
v rote the two following letters to William Bundoch, and ta 


Hher. 15 „5 | 
To Mr. WILLIAM BUNDOCK. | 
7 Hartland, Sept. 16th, 1782. 


Sir, 3 
This morning J loaded the 7% with 175 quarters of oats 


to the addreſs of William Fuller, Portſmouth, and tlie ſloop 5 
ſailed immediately; but I am afraid che wind is coming to the 


weſtward, and will force her back. I have ſent a bill of 


loading, and a letter by the maſter to Mr. Fu/ler z and alſo a 


bill of loading and advice to Mr. Fiſher, that he may inſure, 


if he likes, as the equinox is near, &&. R. THOMAS, 
To CUTHBERT FISHER, Eſq; : 
Hlartland, Sept, 16th, 1782. 
Gir, Wh | 
By an order from Mr. William Bundoch of Pocl, I ſhipped 


| this day on board the TJo/eph, which immediately ſet ſail for . 
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Lort/meuth, a cargo of oats as under; and hy the ſame order, 
as well as the crder of Themas Filzherbert, Eſq. I took the 
liberty of drawing on you at three days ſight, in favour of 
Mefirs. Scort ard H illes, or order, 1o6/. to be placed to the 
account of Themes Firzherbert, Eſq. I wiſh the while ſafe to 
kand, and expect another veſſel to be loaded this week, weather 


permitting : this evening appears ſtormy. R. THOMAS. 


Then follows the bill of lading. The cafe forther ſlates, 
that 1 or /even o'clock of the evening of the 16th of Sep- 
tember, 'I homas heard a report that the ſhip was on ſhore; and 
at fix Oclock in the morning of the 11th, he knew the ſhip was 
10/1. That the mode of ſending letters from Hartland to Lon- 
don, is as follows: the letters are collected by a private hand 
about one or two o'clock of the day, on which the poſt ſets 
out from Biddeford, from which place it goes about nine o'clock. 
in the evening. That the 16th of September was not a poſt _ 
day; and the above letters did not leave Hartland 7ill cue o'clock 
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in the afternoon of the 17th, which was the poſt day from C H A P. 


| Biddeford to London: and the letters which went from Bidde= 


X. 


ferd by the poſt of that evening, were received in London on the — 


following letter to Pijher. 


Dear Fiber, 5 | | 7 „„ 
My correſpondent, Mr, Bundoch, having informed me, that 
he has ſent two floops to Hartland in Devon/hire, to load oats 


on my account and riſk, I beg the favour of you to inſure my 
amount of the cargoes to Portſmouth, as ſoon as the bills are 


ſent you. | T. FITZHERBERT. 


Tbat the laſt mentioned letter, together with the former 


from Thomas, dated September 16th, were received by Fiſher 


in Londen, on the 20th of September; and he thereupon directed 


the inſurance in queſtion to be effected: that on the 21ſt, de- 


20th of Seprember. That on the 19th, the plaintiff wrote che 


$tubb-Lodge, Portſmouth, Sept. 19th, 1782. 


fendant ſubſcribed the policy. Upon this caſe, after argument 


at the bar, | 
Lord Mansfield ſaid : this policy is effected by miſrepreſen - 


tation, and that miſrepreſentation ariſes from the proper agent of 


che plaintiff, who gives the intelligence. Now whether this 


happened by fraud or negligence, it makes no difference; for 


in either caſe, the policy is void. As to the miſrepreſentation, 
the underwriter was warranted on the information of the 


agent, to take for granted, that the ſhip was ſafe at 12 or 1 
o'clock of the 17th of September; for the agent gives an ac- 


count of the ſhip being loaded, and ſays, I with the whole 
* ſafe to hand,” Then there was ſtrong ground to believe on 
bis letter, that ſhe was ſafe when the poſt came away; and the 
poſt mark ſhews the day when the letters were ſent. How 


does this miſrepreſentation come? Why from Thomas, who 


_ writes to Fiſher, and gives him notice of the ney failing, on 
- Purpoſe that he may inſure; for ſo he ſays expreſsly in his letter 
to Bundeck. He was honeſt at the time he wrote the letter; 


* but on the 16th, at night, he hears that the ſhip is gone aſhore, 


and the next morning he knew that ſhe was abſolutely loſt. 
'The poſt did not go out till the afternoon of that day; and he 


had full opportunity to ſend an account of the lols. If: 


Thomas were not guilty of fraud, at leaſt he was guilty of 
groſs negligence : but either way, if Thomas were perfectly 


innocent, this policy, being effected by miſrepreſentation, is 


void. | 3 | : 
Mr. Tuftice H'ics.-Thomas is moſt clearly to be conſidered 
as the agent of the plaintiff. He ſhews by his letter to Fiſher, 
that he acts as well by the orders of F:tzherberr as of Bundock. 
If then Thomas be the agent of the plaintiff, he is molt _ 
CCC | N tainly 
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C HA P. tainly liable for his miſrepreſentations : and in this caſe the | 


miſrepreſentation 1s groſs. | | 
Mr. Juſtice Aſphurſ.— On principles of policy, it is neceſ- 
fary that a man ſhould be anſwerable for the acts of his agent. 


It is often difficult to prove the privity of knowledge; and 
therefore the law will preſume, that fats known to the one, 


are alſo within the knowledge of the other. Nor is there any 


hardſhip on the plaintiff; for if this fact had been known, the 


policy could not have been effected. 


Mr. Juſtice Buller.—In order ts ſhew, that Thomas was not 
the agent of the plaintiff, the counſel has aſſumed a fact, which 


is contrary to the caſe; for it is ſaid, that the inſurance was 
not made in conſequence of Thomas's letter. But what is the 
fact ? The plaintiff 's letter to F;her deſires him to inſure, as 
ſoon as the bills of lading are ſent. By whom were they to be 
ſent? By Thomas; then he refers to Thomas for all the infor- 
mation, and as the foundation of the inſurance, The plainiiff, 


J dare fay, is innocent; and fo is the defendant. But if the 


plaintiff build his information on that of his agent, and his 


agent be guilty of a miſrepreſentation, the principal muſt ſuf- 
fer. It is the common queſtion every day at Gui/dhall, when 


one of two innocent perſons mult ſuffer by the fraud or 
negligence of a third, which of the two gave credit. In this 


caſe, the plaintiff truſted; not the defendant: Thomas had very 


material information, which he did not communicate; the 


* conſequence of which is, that the policy is void, and the pea 


muſt be delivered to the deſendant. ED 
From theſe caſes, the principle, which we ſought to eſtab- 


liſh, is evident, vis. that whether the fraud or miſrepreſen- 
tation be the act of the inſured, or of his agent, the policy 


is void, and the contract between the parties is vacated and 
annulled, 1 : | | 
To have troubled the reader with all the caſes that have come 


to trial upon the ground of fraud, would have ſwelled this 


chapter to the ſize of a volume; and at the ſame time would be 


Wholly unneceſſary, as every caſe of fraud muſt depend upon 


its own circumſtances. It was thought ſufficient to lay down 


the general principles, which the courts have adopted upon the 


ſubject, and which are applicable to each diviſion of it as ſtated 


in the beginning of this chapter; and to cite two or three caſes 


under each head, in order to confirm and illuſtrate the poſitions 
and principles adyanced, | | 


J*ngtand will never preſume that any one is guilty of it; nor 


{-t alice a contract on that ground, unleſs it be fully and ſatis- 


Jattorily proved. The conſequence of this favourable en 


tion is, that the burden of proof lies upon the perſon, who 
___ wiſhes 


But as fraud is a charge of a very ſerious nature, materially 
affecting a man's credit, character and reputation, the law of 
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| wiſhes to avail himſelf of the fraudulent conduct imputed. C HAP. 


Thus if the inſured is ſuppoſed to be guilty of fraud, the proof 


X. 


of it falls upon the underwriter; becauſe he is the perſon, vV do 


is to derive a benefit from ſubſtantiating the charge. This is not 


only the law of England, but che law of common ſenſe, founded Roccus Not. 
on principles of equity and juſtice. Although it has been ſaid, 57+ 78. 


that fraud will not. be preſumed, unleſs it be fully and ſatisfac- 


 torily proved, it is not intended to convey an idea, that chere 


muſt be a po/rtive and direct proce of fraud, in order to annul 
the contract. The nature o 
rally carried on in a ſecret and clandeſtine manner, does not 


the thing itſelf, which is gene- 


admit of ſuch evidence; and therefore, if no proof but that of 
actual fraud were allowed in ſuch caſes, much miſchief 


and villainy would enſue, and paſs with impunity, Cir- 


cumſtantial evidence is all that can be expected; and indeed, 
Kall that is neceſſary to ſubſtantiate ſuch a charge. The pre- 
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| judice entertained againſt receiving circumſtantial evidence, 
is carried to a pitch wholly inexcuſable. In the caſe before us, 


we Have already ſhewn, it muſt be received; becauſe the na- 


ture of the enquiry for the moſt part admits of no other, and 
couſequently it is the beſt poſſible evidence that can be given. 


But taking it in a more generalſenſe, a concurrence of circumſtan- 


ces (which we muſt always ſuppoſe to be properly authenticated, 


_ otherwiſe they weigh nothing) forms a ſtronger ground of be- 
lief, than poſitive and direct teftimony generally affords : 
eſpecially when unconfirmed by circumſtances. The reaſon of 
this is obvious: a poſitive allegation may be founded in miſtake, 


or what is too common, in the perjury of the witneſs ; but cir- 


cumſtances cannot lie; and a long chain of well connected fa- 
bricated circumſtances, requires an ingenuity and ſkill rarely to 
be met with; and ſuch a conſiſtency in thoſe who come to ſup- 
port thoſe circumſtances, by their oaths, as the annals of our 


courts of juſtice can ſeldom produce. Befides, circumſtantial _ 


evidence is much more eaſily diſcuſſed, and much more eaſily 


contradicted by teſtimony, if falſe; than the poſitive and direct 


allegation of a fact, which, being confined to the knowledge of 


an indiyidual, cannot poſſibly be the ſubject of contradiction 
founded merely on preſumption and probability. 5 

Another queſtion upon this ſubject remains to be diſcuſſed; 
and that is, whether the underwriter is bound to return the 
premium, or is liable to an action for it, in a caſe where fraud 


has been proved againſt the inſured; and conſequently where 


the contract is void, and no riſk has been run. The ordinan- ordof Lew. 
ces of France declare, that if fraud be proved againſt the inſur- 14. tit. Inl. 
ed, he ſhall be obliged to reſtore to the inſurer that, which he art. 41. 


has received from him, and alſo to pay him double the premium: 
and if fraud be proved againſt the inſurer, he ſhall in like man- 
ner be liable to reſtore the premium, and to pay double the ſum 


inſured 
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CH AP inſured to the owner of the property. A learned commentator 
X. upon theſe ordinances obſerves, that if this article ſuppoſe a full 
, coaviction of the crime, the puniſhment is too ſmall : and that 
2 Valin, 96. here the puniſhment of the aſſurer and aſſured is nearly equal, 
<1] although the crime of the aſſured is much greater, when the 
dillerence between the premium, and the value ot the property 
is conſidered Indeed, the idea of enrichin® one man by the 
+ P. 216 * puriſhment of another is itſelf a ſtrange one; and ſomewhat 
inconſiſtent with the preſent notions of criminal juſtice The 
ground upon which it has been introduced into the edicts of 
trance upon infurances, mult have been this, that as the inſurer 
in one cale, and the inſured in the other, runs a conſiderable riſk 
by trawfulent allegations or concealments, they ſhall ſeverally 
be entutled to the fums ſtated in the ordinance, as a recompence 
for the riſk they ſo incurred. | 5 
The law of England has hitherto been filent upon this —_— 
there being no poſitive declaration of the legiflature reſpecting 
it: and our courts of juſtice have not as yet adopted any gene- 
5 ral rule, with reſpect to the return ot premium in caſes of fraud. 
In two or three inſtances in the Court of Chancery, where the 
underwriters have been relieved from the payment of the ſums 
inſured, on account of fraud; the decree has directed the pre- 
mum to be returned. | | 5 
A Thus in a caſe in the year 1690, the defendant and others 
bead he inf fice, and bought a policy for in- 
e al come to the infurance office, an ught a policy 
*Fhornbo- fſuring the liſe of one Hzrwell, (upon whoſe lite they had no 
rough. concern or intereſt depending) for a year; and the policy ran 
1 whether intereſted or not intereſted, at a premium of 54. per 
8 * cent. They took this way of drawing in ſubſcribers: they 
and 2 Verl. agreed with one Maruscd, a known merchant upon the Ex- 
200. change, and a leading man in ſuch caſes, to ſubſcribe firſt; 
but in caſe H7:rwell died within the year, Marwood was to 
loſe nothing, but on the contrary was to ſhare what ſhould be 
gained from the other ſubſcribers. Upon the credit of Har- 
w094's ſubſcribing, ſeveral others (who had enquired of Mar- 
20 2 about Horwell, who was his neighbour) Tubſcribed like- 
wife. Heorwell lived about four months, and then died; and 
this bill was brought to be rclieved againſt the policy: and 
this matter being all confeſſed by the. anſwer, the court decreed 
the policy to be delivered up, and the premium to be repaid. 
Da Coſta v. So allo in the ce of Da Cala. Scandrer, which has al 
Scandrett. ready been cited in a former part of this chapter, Lord Mac- 
2 F. Wil. clesflcid, although he held the policy to be void, on the- ground 
de prenü b d to the inſured 
Tie p. 179. ud, d premium to be returned to the inſured. 
It is true, that during the argument in the caſe next to be 
quoted, the counſel cited a caſe of Rucker v. Hellingbuty, in 
*P, 217 which the Maſter of the Rolls had been of a different opinion 
from that delivered in the two preceding caſes. But Lord 


Mansfield 
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| Mansfield ſaid, that there muſt be ſome miſtake in reciting the CH A P. 


| eaſe before the Maſter of the Rolls; for the practice of the X. 
Court of Chancery, was certainly agreeable to the two forme! 
caſes. | | | | | 

The caſe, in which this obſervation was made, was an ac- Wilſon v. 
tion on a policy of inſurance on a ſhip, with a count of a ge- 3 
neral indebitatus aſſumpſit for money had and received to the 36. 

laintiff's uſe: and damages were laid at 98/. The trial was 
Lo under a decree of the court of Chancery, where the now 
defendant, the inſurer, being there complainant, had »ffered to 
pay back the premium, which was 16l, No money was, in the 
preſent caſe, paid into court; though the uſual courſe in theſe 
caſes is for the defendant, the inſurer, to bring the premium 
into court. The jury found a verdict for the plaintiff, for the 
ter. pounds premium, on the count for money had and received 

to his uſe; although they were of opinion againſt the policy, 

upon the foot of fraud; and found againſt it, as being fraudu- 
lent» In fact, the firft underwriter was only a decoy-duck, 
to induce other perſons to underwrite the policy: and it had 
been previouſly agreed between the inſured and him, that he 


| ſhould not be bound by ſigning the policy; which this court 
_ conſidered as a fraud, and therefore that the jury had given a 


right verdict in finding the policy fraudulent. With the con- 
currence of Lord Mansfield (be fore whom this cauſe was tried) 
and of the counſel on both ſides, it was agreed to bring this 
queſtion before the court, whether, upon a policy of inſurance * 
being found fraudulent, the premium ſhould be returned to the 
plainti (the inſured) or retained by the defendant (the inſurer.) 
'Fhe caſes abovementioned were quoted by the counſel for the 
plaintiff ; but they being all in Chancery, Lord Mengs#21d ſaid, 
he wanted to know whether there was any common Jaw deter- 
mination to the ſame effect. As it did not appear that there 
was, his lordſhip ſaid, It was plain what muſt be done in this 
caſe ; for he looked upon he offer made by the complainant's 
bill in equity, to be the ſame thing as if the money had adually 
been brought into court in the preſent caſe. | | | 

But although the common law has been fo filent upon the | 
ſubject, as not to lay down any general rule; and although in , p. 8 
* all the caſes ſtated, the premium was reſiored; yet if the fraud 3 
is notorious, palpable, and groſs in its nature, the court may 
order, and has ordered the underwriter to retain the premium. 

Thus where an action was brought by the inſured to recover Tyler v. 
1501. being the amount of the defendant's ſubſcription ; the In, 
ground of reſuſal was, that the inſurance was fraudulent ; and G17 
that the plaintiff knew of the loſs of the ſhip, at the time of aſter 7111. 
checting the policy, The counſel for the plaintiff were under L. 178g. 
the neceſſity of admitting that their client had made ſome fran- 


dulent inſurances upon this very thip, ſublcequent to the one 


now 


OF FRAUD IN POLICIES. 


CHA P. now in diſpute ; but contended that news of the loſs of the ſhip 
X. had not arrived, till after this particular one was effected. The 
——— evidence, however, was ſo ſtrong as eaſily to convince the 
Jury, that the plaintiff had received information of the loſs 
before the order for making the inſurance was given to the 

broker; and they found a verdict for the defendant. LE 
Lord Mansfield ſaid, The fraud was ſo groſs, that the pre- 

mium ſhould not be recovered from the underwriter, £ 
It is proper, however, to obſerve, that it has been laid down 
as clear law, that if the underwriter has been guilty of fraud, 
an action lies againſt him, at the ſuit of the inſured, to recover 


the premium. Thus it was ſaid by Lord Mansfield, in the 


3 Bur. 1909. caſe of Carter v. Boehm, which has already been quoted at 
large in this chapter: © The policy would be void againſt the 
«* underwriter, if he concealed any thing; as, if he inſured a 
% fhip on her voyage, which he privately knew to be arrived; 


BY « and an action wyuld lie to recover the premium,” ; 
Oy: 5 By ſeveral of the foreign ordinances, the puniſhment of 
com 1 am fraud, in matters of inſurance, is exceedingly ſevere, By thoſe. 


2 Mag. 146. of Amſterdam it is declared,“ that as contracts of inſurance 
cc os . | . 

are contracts of good faith, wherein no fraud or deceit 

* ought to take place, in caſe it be found, that the inſured or 


« celt or craft, they ſhall not only forfeit by their deceit and 


„ craft, but thall alſo be liable to the loſs and damage occafioned \ 


thereby, and by corporally puniſhed for a terror and ex- 
ample to others; even with death, as pirates and manifeſt 
Fe thieves, if it he found that they have uſed notorious mal- 
* P. 219 * yerſation or craſt.” The ordinances of Middleburg con- 
tain a proviſion exactly in the ſame words. At Stochlicdm allo, 
Art. 30. it has been declared, that ſuch an offender, beſides reſtitution 
2 Mag. 76. to the party injured, ſhall, according to the circumſtances of 
2 Mag. 288. every particular affair, be puniſhed in his eſtate, honour, and 
ite. I 


Frauds in contracts of inſurance have not as yet had any 


«c 


ene Ne affixed to them by the laws of England, that I have 


cen able to learn : but there are one or two caſes which have 
been declared to be felonies by poſitive ſtatutes, where the act 
committed has been to the prejudice of the underwriters. 


1 Ann. ſt. 2. By a ſtatute in the reign of queen Anne, it was enacted, that 


„ Us . . of 4 * | 1 
6 9 „ + if any captain, maſter, mariner, or other officer, belonging to 


any ſhip, thall wilfully caſt away, burn, or otherwiſe deſtroy the 
{hip, unto which he belongeth, or procure the ſame to be done, 
to the prejudice of the owner or owners thereof, or of any 
merchant or merchants that ſhall load goods thereon, (or by a 
ſubſequent ſtatute, to the prejudice of any perſon or perſons that 
0. T. q Prey 11 P 
12. f. 3. ſhall underwrite any policy or policies of inſurance — 
| | a 


inſurers, captains, ſhippers, pilots, or others uſed fraud, de- 


frau 
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Mall ſolker death as a felon ; and the benefit of clergy 10 taken CH AP, 


away from this offence by 11 Geo. 1. ch. 29. RN 

Theſe are the only proviſions, which the legiſlature of this 
country has, as yet, thought proper to make for the prevention 
of crimes of this enormity : but as the records of our courts of 
juſtice evidently prove that frauds are too frequent in policies 
of inſurance, greater ſeverity than merely annulling the contract 
ſeems neceſſary, in order to put aſtop to ſuch offences. 


*CHAPTER Tr ELEVENTH. . . 22 


Of Sea-Worthineſs. + 


H AVING in the preceding chapter treated very fully of 
the influence which fraud has upon the contract of inſurance ; 
we 133 to ſhew, that other circumſtances, in which no 

whatever can be diſcovered, or even ſuſpected, will alſo 
vitiate and annul the policy. Of this nature is the doctrine of 
Sea-Worthineſs, Upon this point it has been determined, 
that every ſhip inſured muſt, at the time of the infurance, 


be able to perform the voyage, unleſs ſome external accident 


ſhould happen; and if ſhe have a latent defect wholly un- 
known to the parties, that will vacate the contract; and the 


inſurers are diſcharged, This doctrine is founded upon that 


eneral principle of inſurance law, that the inſurers ſhall nor 
- reſponſible for any loſs arifing from the inſufficient or de- 
ſective quality or condition of the thing inſured. ER, | 
There is in the contract of inſurance a tacit and implied 
agreement that every thing ſhall be in that ſtate and condition, 
in which it ought to be: and therefore it is not ſufficient for the 
inſured to ſay, that he did not know that the ſhip was not ſea-wor- 
thy; for he ought to know that ſhe was fo, at the time he made the 
inſurance. The ſhip is the /?>/}-27u71 of the contract between the 
parties; a ſhip not capable of performing the voyage is the fame, 
as if there were no ſhip at all; and although the deſect may not 
be known to the perſon inſured, yet the very foundation of the 
contract being gone, the law is clearly in favour of the under- 
writer: becauſe ſuch a defect is not the contequence of any ex- 
ternal misfortune, or any unavoidable accident, arifing from the 
perils of the ſea, or any other riſk, againſt which the under- 
writer engages to indemnity the perſon inſured, To ſupport a 
contrary doQrine would introduce a variety of frauds, as it 
would probably ſubject the underwriter to account for the loſs, 


* diminution, or wafte, which may happen from the neceſſary , 8 
and ordinary uſe of the thing inſured; or tie wear and tear of 85 


the 
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C HA P. the ſhip in the common courſe of the voyage : and all of theſe are 


XI. riſks, to which the inſurer has never been conſidered as expoſed. 
— From what has been ſaid it appears, that the ground of deciſion 
in this caſe is perfectly diſtin from any principle of fraud : that 

it depends merely upon this, that the inſured is preſumed to 

be better acquainted with the ſtate and condition of his ſhip 

than any other man; and that he has tacitly undertaken, that 


ſhe is in a condition to perform the deftined voyage. But al- 


though the infured ought to know whether his ſhip was ſea- 
worthy or not at the time ſhe ſet out upon her voyage; yet he 
5 Burr. may not be able to know the condition the may be in, after ſhe 
2804) is out a twelvemonth : and therefore, whenever it can be made 
appear that the decay, to which the loſs is atributable, did not 
commence till a period ſubſequent to the inſurance, as ſhe was 
ſea-worthy at the time, the under-writer, it 1s preſumed, would 
Eden v. be liable, Indeed, in a very late caſe upon another point, but 
Parkinſon, where the ſame principle was much relied upon, Lord Mans- 
Doug. 708. #214 ſaid; © By an implied warranty every ſhip inſured mult be 
„tight, ſtaunch, and ſtrong ; but it is ſufficient if ſhe be ſo, 
* at the time of her ailing. She may ceaſe to be ſo in twenty- 
* four hours after departure, and yet the underwriter will con- 
© tinue liable.” Every caſe of this kind, it is true, mult de- 
pend upon its own circumitances, but when they are once 
aſcertained, the rule of law is clear and deciſive. The only ma- 
terial caſe upon this ſubject in the law of England is that of 
the Mills frigate, which underwent a variety of diſeuſſion in 
ſeveral courts, and was finally determined in favour of the inſu- 
rers. I have uſed my utmoſt endeavours to procure a copy of 


t he opinions of the judges upon that caſe; but they have been 


inefleuil : therefore the reader mult be ſatisfied with a full 
ſtatement of the circumſtances, as they appeared upon the de- 
murrer to the evidence, and with the judgment given upon that 
demurrer, as it is recorded. | . 
Be ſare the proceedings in this caſe are ſtated, it will be ne- 
ceſſary to mention, that an action had been brought in the court 
of Common Pleas on the ſame policy againſt one of the under- 
writers; and Lord Camden, who tried that cauſe, directed the 
P. 22% · jury to find a verdict for the plaintiff : but upon a motion for a 
new trial, his Lord{hip declared, that he had changed his opini- 
on: and the whole court of Common Pleas laid down the pri” - 
ciples above ſtated, and directed a new trial, Upon the ſecon! 
trial, Lord Camden ſtated to the jury the opinion he had formed 
upon the ſubject, and a verdit was accordingly given for the 
defendant, which upon a ſubſequent application, the court of 
Common Pleas refuſed to fet afide, The plaintiffs then com- 
menced a new action in the court of exchequer againſt another 
of tne underwriters, and which is now the ſubject of our 
attention. | | | | 
This 
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the ſecond count the loſs is allege 


OF SEA-WORTHINESS. 


This was an action on a policy of inſurance, loft or not loft, 


» t and from the Leeward [lands to London, warranted to fail on 
or before the 26th of July, upon any kind of goods, wares, and 


merchandizes ; and alſo upon the body, tackle, Sc. of and in 
the gol ſbip er veſſel called the Mills Frigate, beginning che ad- 
venture on the goods from the loading thereof on board the ſaid 


CHAP... 

XI. 
3 5 
Mills and 


Another v. 


Roebuck. 
In the Exch. 


ſhip at St. Kitts, and upon the ſhip from her arrival at he 


| Leeward Iſlands. The defendant undertakes to indemnify a- 
| print the uſual riſks, for a premium of 24. 10s. fer cent. The 


ols was deſcribed in the firſt count of the declaration in theſe 


words: “ That the ſaid ſhip, after her departure from Nevis on 
her voyage, and during her ſaid voyage, eee and proceeding 
on the high ſeas by and through the force of winds and tem- 


„ pefluous weather, and by and through the mere perils ard 


_* daygers of the ſeas, ſprung divers leaks, and became very lea- 


* ky, crippled, bulged, disjointed, or and wholly loſt.”” In 
thus: © by and through 


the mere perils and dangers of the ſeas, and by the ſtarting 5 
* and looſening of one or more plank or planks of the ſaid ſhip, 


„ and by accidentally ſpringing one or more leak orleaks, the 
« ſaid ſhip became very leaky, crippled, Sc. and totally unable 
« to proceed on, or perform the ſaid voyage.” There were two 
other counts in the declaration upon a policy on freight, to reco- 
ver from the underwriter the amount of his inſurance upon that 
alſo ; and a fifth count for money had and received to the plain- 
tiff's uſe. The defendant pleaded the general iſſue; with a 
notice of ſet off, having paid the premiums into court. 

This cauſe came on to be tried before Lord Chief Baron 
Parker ; and the defendant demurred to the evidence produced 


* P, 223 


on the part of the plaintiff. The demurrer follows in theſe 


words: Thereupon the ſaid 7% and Thomas Mills (the plain- 


tiffs) ſhew in evidence to the jury to prove and maintain the 


iſſue within mentioned on their part, to wit, that the defendant 


underwrote the policy of inſurance, and that the plaintiffs were 
intereſted to the amount as in the declaration is mentioned *; 


That the ſhip in queſtion was a French built ſhip, and known 


to be ſo to the defendant at the time he underwrote the ſaid 
policy : That the timbers of French ſhips are uſually faſtened 
with iron bolts or ſpikes, which are liable to grow ruſty ; and 


when the ſame are gromn ruſty, the timber of ſuch ſhips. 
e 


frequently become looſe at once, and the ſhips are rendered inca- 
pable of bearing the ſea, without any perceptible ſympioms of 


decay: That the ſhip in queſtion was purchaſed by the plaintiffs 
in the year 1757: that ſince that time ſhe has been generally 
employed by the plaintiffs, who are Ze India merchants, in 
that trade; and large ſums have conſtantly been inſured on her 
and her cargoes : That in February, 1764, being bound to the 
Lecward fands, and back again to London, ſhe ſailed on her 
e ＋ | voy- 
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voyage: that before ſhe failed from Landon on that voyag 8 


plaintiffs ordered the captain to have every thing done to the ſhip, 
which he thould think proper to repair her: That in purſuance 
of ſuch orders, the ſhip was put into dock and repaired, where the 


{hip carpenter did all {uch repairs to her as he was ordered, the ex- 
pences of which amounted to about 1004. of which about 3o/. 


was for the ſheathing and other repairs of her hull, and 


the refidue in her upper works: that nothing more appeared 


to the ſhip carpenter, or the captain, to be wanting to make 
her fit and complete for the ſaid voyage; but her iron bolts 


and ſpikes were not then examined, which could not be 


done without taking off her ſheathing ; an act never done 


where (as the caſe is here} the ſhip had been ſheathed a little 


* P. 224. 


time before: that Gcorge Hayley, Eſq; the firſt underwriter on 


this policy, and many other perſons by whom policies of inſu- 
rance are generally underwritten, keep a regiſter, in which all 
ſhips uſuaily inſured by them, are entered with an account of 
the age, conſtruction and viſible goodneſs of the veſſels, and 


to whom they belong, and alſo employ a ſurveyor, whoſe buſ- 
* neſs it is to ſurvey ſuch ſhips : that the ſhip in queſtion, at the 
time of underwriting the policy, and long before, had been enter- 


ed in ſuch regiſter ; and previous to her laſt outward bound voy- 


age, had been ſurveyed by one Thomas Whitewood, who was 
then employed by the faid George Hayley, and other under- 


writers, as ſuch ſurveyor ; and as far as appeared to the ſaid 


Thomas Whitewood, was in good condition, and 2 fit 
to undertake a voyage to and from the Leeward 


ſpikes for the reaſons aforeſaid ; but did ſurvey as far as is ever 

ractiſed in ſuch caſes : that the ſaid George Hayley had often 
before underwrote policies on the ſaid ſhip and her cargoes; and 
the witneſs, who was the inſurance broker, ſaid he believed 


Mr. Hayl-y knew as much of the condition of the ſhip as the 


plaintiffs did, and particularly on the outward hound voyage to 
the Leeward lands, he underwrote 4001, on this ſhip : that in 


ſuch laſt outward bound voyage, the ſhip met with a great deal of 


bad weather ; was yery leaky, and could not get into Madeira, 
where ſhe was ordered to touch ; but was obliged to bear away for 
the iſland of Nevis: that ſhe arrived at the iſland of Nevis on the 
firſt of April, 1764, and ſrom thence went to the iſland of Saint 
Chriſtspher, where ſhe delivered her outward bound cargo, and 
had ſuch repairs done to her, as were then thought neceflary, and 
to all appearance put into a proper condition for her voyage home; 
but her bolts and ſpikes were not, nor could be examined there: 
that about the end of the faid month of April, the ſhip failed 
from Sr. Kitt's to Nevis, where the captain had been promiſed 
a loading for her home: that on her arrival at Nevis, the plan- 


ters, knowing ſhe had been leaky in her outward bound voy- 


e, 


Hands; but 


the ſurveyor did not, neither could he examine the bolts and 
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age, were not willing to put ſugars on board her ; and that CH AP. 
in order to latisfſy the planters there, that ſhe was in a proper 
condition to carry a cargo of ſugars to London, they propoſet 
to the captain, as a meaſure which would be fully ſatisfactory s 


to them, that he ſhould ſubmit the ſhip to be ſurveyed by all 


the captains then in the harbour, being ſix in number; and 
told him, thar if they ſhould report her to be fit for a voyage 
to London, they would then load her with ſugars 2 that the 


captain did ſubmit to ſuch ſurvey, though it would have been 
for the intereſt of the ſaid captains to report the ſhip unfit for 


the voyage ; as by that means they would have had an oppor- 
tunity of gaining more freight and ſooner 2: that on the 8th day 


of May, 1764, the ſaid captains after having ſurveyed her “ P. 225 


careſully, but without examining her bolts and ſpikes, which 


could not be done, there ſigned the following report © Nevie, 


„% May 8th, 1764. At the requeſt of Captain Gecrge Finch, 
* of the ſhip Mills Frigate, we the ſubſcribers did repair on 
* board ihe ſaid ſhip, and after due examination, it did appear 
to us, that the occaſion of the ſhip's making more water than 
„ uſual on her voyage from London to this place, was occa- 
* fioned by ſome neglect in caulking the ſaid ſhip, which may 
% very eaſily be made tight, the ſaid ſhip otherwiſe appearing 
eto us to be ſtrong and ſound; and when caulked, we are of 

N will be fully ſufficient to carry a cargo of fugars to 
* London, foihn Shepherd, Sc.“ That afterwards the ſhip was 
caulked according to the ſaid report, and that thereupon the 

lanters ſent their ſugars on board, and the ſhip was ſoon 
Joaded with about three hundred and ſeventy hogſheads of 
ſugar : that during the time of her loading, and until and at 


the time of her ſailing, which was about two months, the 


ſhip continued tight, appeared to be in good condition, and 
made no more water than the beſt ſhips uſually do, and are 


expected to do: that the ſhip ſailed from Mevis on the 25th 


day of July, 1764, about eight o'clock in the evening, and 
the next day about four o'clock in the afternoon, without any 
bad weather or extraordinary ſwell of the ſea, ſhe ſprang a 
leak, and the captain was obliged to bear away for Sr. Chriſto- 
plier, where he arrived on the 28th of Fuly: that on bis 


arrival there, he got the ſhip unloaded to fee what was the 


matter with her, when it appeared.that ſhe hall ſtarted a plank : 
that he thereupon applied to the judge of the Court of Vice 
Admiralty for a warrant to ſurvey the ſhip; and a warrant was 
granted to four captains, and two ſhip carpenters, or aliy three 
of them; four of whom did, according to ſuch warrant, ſur- 
vey the ſaid ſhip, and did report, that ſhe was unfit to pro- 
ceed on her voyage without being thoroughly repaired; and 
that the expence of fo repairing her there, would amount 


10 more than the value of the ſhip and freight; and ſhe was 


P 2 chere: 
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CHA P. therefore condemned by the ſaid court as unfit for the ſaid 
XI. voyage: that ſome of the iron bolts and ſpikes, with which the 
— — tiers of the ſhip in queſtion, like other French built ſhips, 
— 1 6 were faſtened, were broken in the plank that was fo ſtarted, 
220 * which the captain and the ſaid ſurveyors felt, by paſſing up 
| their hands between the plank and the ſhip; and which ap- 
peared upon farther opening the ends of the plank ; and that 
the ſaid plank was ſtarted from one end to the other: that it 
was owing to the ſaid bolts and ſpikes being grown ruſty and 
decayed, as then appeared to the captain and ſurveyors, that 
ſuch plank ſtarted : that he believed the ſurveyors, who con- 
demned her, thought the ſame; wherefore, and ſuppoſing the 
other bolts and ſpikes in the ſhip were alſo grown ruſty and 
decayed though that could not be known for certain, without 
Tipping off herplanks, and making a more ſtrict examination, 
the ſurveyors made their ſaid report of condemnation : that the 
ſaid plank was not taken off, nor could it be, without ſinking 
the ſhip, but continues at Sz. Chriftopher*s as a hulk : that on 
the aforeſaid account, it was then concluded, and is now be- 
lieved by the captain, that the ſaid ſhip was not fit for the inſured 
voyage home, at the time ſhe ſo failed from Newis for London, 
though to all outward appearance, ſhe was a very good ſhip ; and 
as he then believed, proper for the voyage; and ſuch a ſhip as he, 
from her cutward appearance, ſhould have had no objettion to ſail 
in again; but had he known the decayed condition of her ſaid 
bolts and ſpikes before he ſet ſail on his homeward bound voy- 
age, he would not have ventured his life in her : that there 1s 
no dock, nor ſcarce any materials for repairing ſhips at Sz, 
Chriftopher's, nor could ſhe fail to any other place to be re- 
paired; and that if this misfortune had happened in North 
America, or England, where there are proper docks and mate- 
rials, ſhe might have been repaired for three or four hundred 


pony: that while the faid ſhip was firſt at St. Chriftopher's, 


71 

efore ſhe had taken in her cargo, namely, on the 23d of April, 

1764, the captain wrote the following letter to the plaintiffs. 

„ St. Chriſtopher's, April, 23d, 1564 

« Gentlemen, 0 „„ 4 

« I take the firſt opportunity of acquainting you, that I ar- q 

« rived at Nevis after a moſt diſmal paſſage on the firſt inftant. f. 

« On the fixth of March, . at day break, I made the iſlands 3 
„ Deferts, diſtant about four leagues, run down for Madeira, 

„ with a freſli gale at E. S. E. till four in the afternoon, when þ 

„ being within a mile off the ſhore, and judging about five or 8 

* fix miles off Fenchall Road, a very hard and dark ſqua:s Wy 


P. 227 Je ws ſuddenly with ſuch violence, that Twas obliged to clear 
© off ie land uniicr the courſes, It was Seger e x hazy the I 
* whole evening alter, that one could hardly ſee the ſhip's length; 4 


1 * R 


oo SE AWO RTHINES S. = 
« {9 that it would have been the greateſt imprudence to have run CH AP. 


* the riſk of overſhooting our port, or running aſhore. The XI. 
« oale increaſed, and in the night, came round to the N. Er 
and the ſhip firained ſo much by the preſſure of ſail we were | 
« obliged to carry on her in that great ſea, that it was with the 
« utmoſt difficulty we could keep ker free. On the eighth, at 
„nine in the morning, reckoning myſelf nineteen leagues to 
« leeward of Madeira, our ſhip ſo looſened, that we could not 
„carry ſail upon a wind; and ſeeing no probability of the 
„wind ſhifting or abating enough to give us a chance of beat 
„ing up, bore away for Nevis, judging it beiter for the preſer- 
„vation of the whole than to run any hazard in endeavour- 
„ ing for the Canaries in our weak, leaky and diſtreſſed condi- 
„tion. I have conſulted with Mr. Cottle, the counſellor here, 
who adviſes me to fell the flour and lime at public vendue, 
and to carry the iron hoops, &c. back to England. As the 
« {bip.s complaint has been chiefly in her upper works, Jam obli- 
* ged to have her new nailed from the wail upwards; and hope 
you will find that what repairs are neceſſary to be made here, 
= 12 conducted with all the frugality circumſtances will admit 
cc 0 28 1 I | | | 
That the plaintiff's received this letter in London on the 13th 
day of June, 1764, and a day or two afterwards, gave it to 
Matthew Towgood, an inſurance broker, to get 10007. inſured 
on the freight home ſor the uſe of the owners, and 250!. on 
their fourth part of the ſaid ſhip: that the ſaid Towpocd firſt 
ſhewed the policy in queſtion, and the letter to the ſaid George 
Hayley, on, the 19th of June, 1764, who, aſter reading over the 
letter, aſked him what intereſt he had to inſure; to which the 
broker anſwercd, ſhip, freight and cargo; and that he might 
| write which he pleaſed : that thereupon the ſaid George Hayley 
| ſaid he would underwrite the ſhip, ſaying ſhe would come hame 
ſafe enough, notwithſtanding the damage which the ſaid letter 
imported ſhe had received, as it was a ſummer voyage; but that 


5 ſhe would very likely damage her cargo: that the ſaid George 
Hayley was going to underwrite the ſaid policy for zool. on the 
F ſaid ſhip, and had wrote the figure 3; but on the ſaid Matthew | 
* Towgood's telling him, he was a bold man to write three hun- P. 228 
4 dred pounds after reading the ſaid letter, the ſaid George [Tayley, 
e ſtruck out the figure 3, and converted it into a 2, and accord- 
p ingly underwrote the ſaid policy for the ſum of two hundred 
L pounds on the ſaid ſhip : that the ſaid Ma7thow Trwgood ſhewed 
1 | the ſaid letter to the ſaid defendant Roebuck, and all the other | 
| 


underwriters on the ſaid policy, before they underwrote the 


L ſame; and the ſaid defendant ſays. that the evidence aforeſaid, 
* in manner and form aforeſaid, thewn by the plaintiffs to the 
2, jury, is not ſufficient in law to maintain the iſſue within joined 
i on the part of the plaintiffs; and that he the delendant to 
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OF SEA-WORTHINESS. 


CHA P. the evidence aforeſaid hath no neceſſity, nor by the law of the 
XI. land is obliged to anſwer. Wherefore he prays judgment, and 
at the jury may be diſcharged from giving any verdict upon 
| the iſſue. Bos Po OE 
'The plaintiffs join in demurrer, | LY 
Upon this demurrer, ? 206.5 ing was given in the Court of 
Exchequer for the underwriter. A writ of error was then 
brought in the Court of Exchequer Chamber, which was re- 
ferred to Lord Mansfeld, and Lord Chief Juftice Vilmot, who, 
after argument, alſo reported their opinions to be in favour of 
the defendants; agreeable to which report, judgment was ac- 
cordirgly pronounced This is the only account, which can 
now be given of this caſe, as the report upon theſe occaſions 
3s generally made in private, and the reaſons, upon which it is 
founded, are not publickly given. But from the above very 
accurate ſtatement which has been procured from the re:ord, 
it will appear, that the deciſion did not turn upon any fraud or 
concealment of circumſtances; but on the contrary, *every 
| thing was done in the molt fair and honourable manner, and 
the underwriter was fully informed of every event, with which 
the inſured was himſelf acquainted. The caſe was decided en- 
 tirely upon the principle of ſea-worthincls : that however inno- 
cent or vnfortunate the infured might be, yet if the ſhip was not 
ſca-worthy, at the time of inſuring, there was no contract at 
all between the parties; becauſe the very foundation of the con- 


That the concluſion thus drawn from the judgment given in 
the Exchequer Chamber, is not larger or more extenſive than 
* P. 229 *» the decition will warrant, is evident from what was ſaid by 
Lord Mansfeld, when upon a ſubſequent occaſion, the caſe of 
| the Mills Frigate was relied upon in argument at the bar. | 
3. Bur. 2802. In the caſe of the Earl of March v. Pigott, which came be- 
fore the court of King's Bench in the year 1771, the caſe of 
the Mills Frigate having been mentioned, Lord Mansfield ſaid, 
'The infured ought to know whether his ſhip was ſea-worthy 
or not, at the time ſhe ſet out upon her voyage: but how 
ſhould he know the condition ſhe was in after ſhe had been 
out a twelvemonth ? It is true, the propoſition laid down by the 
counſel in that caſe is merely, © that the caſe of the Mills Fri- 
« pate was an infurance upon a ſhip, which had a latent defect 
« totally unknown to-the parties: ard the inſurers were holden 
„not liable on account of the ſhip's: not being ſea-worthy, 
« though ſuch deſect was not known.” Lord Mansfeld is then 
reported to have ſaid, © I differ totally in opinion from that 
doctrine;“ and yet his Lordſhip is made to conclude with the 
ſentence above ſlated, which is in effect the ſame with that 
which the reporter has put into the mouth of the counſel; and 
which in truth contains the whole doctrine of ſea-worthineſfs, 
: | when 


tract, the ſhip, was in the ſame condition, as if it did not exiſt, 


OF SEA-WORTHINESS. 


when the exception put by Lord Mansfield is added, namely, CH A P. 


that the inſured ſhall not anſwer for the ſufficiency of the thip, 
after ſhe has been out a conſiderable time. The probability is, 
that the counſel laid down the propoſition in more extenſive 
terms than the reporter ſtates it, namely, that if the ſhip was 
not ſea-worthy at any time during the voyage, the inſurers would 
be diſcharged, By admitting this preſumption, the whole will 


XI. 


— Aman | 


be eafily reconciled; for then Lord Mansfeld's denial of ſuch 


extenſive doctrine is ſupported and illuſtrated by the diftinc- 
tion, which he afterwards takes in the concluſion of the ſen- 
tence, | e | 

It 1s ſingular, that the decifion, which has occupied the 


_ whole of this chapter, ſhould have occafioned ſo much diſcuſſion 


at the time it was determined, - as that pamphlets were written 
upon both ſides of the queſtion : eſpecially when it is conſi- 
dered, that the doctrine there eſtabliſhed is by no means novel 


in itſelf, and is entirely conſonant to the laws of all che mari- 


time and commercial nations in Europe. 


In the ordinances of Lewis the fourteenth it is declared, that de- P. 230 
Ord. of 
Lew. 14th, 
tit. inſur. 
art 12. 2 

; Val. 80. 
ſets out by gar ws 5 that this doctrine is of a date as ancient 


cay, waſte or loſs, which happens from the internal defect of the 
thing inſured, ſhall not fall upon the underwriter. A commen- 
tator upon theſe ordinances has gone into «the reaſon and princi- 
ple of ſuch a regulation, aud has ſhewn the propriety of it. He 


as the period when the French treatiſe called Le Guidon was 
publiſhed, which was about the year 1661, at which time, 
as appears by a reference to the book itſelf, it was conſidered 
as a ſettled principle, that loſſes, happening from cauſes of this 
nature, were not to he a charge upon the underwriter. 'The 
fame author has alſs ſhewn, that ſuch a proviſion is adopted in 


favour of the inſurers by the ordinances of R:tterdam and Am- 


flerdam. After ftating theſe circumſtances, he proceeds to fay, 
that when a ſhip is deemed incapable of finithing her voyage, 
the queſtion whether this event is a charge upon the under- 
writers or not, depends upon another; namely, whether it 
happened by the violence of the ſea, or other fortuitous circum- 
lance, or whether the diſability proceeds from age and rotten 
.nefs. This will be determined by the enquiry which was made 
before the departure of the ſhip, in order to judge, whether it 


GG 5. art, 8. ; 


2 Mag. 90. 
140. 2 Val 
81. 


was in a condition to perform the voyage or not: if the latter 


was the caſe, the infurers ought not to anſwer. In another 


part of his work after laying down the ſame doftrine, he de- 1 V 


clares, that the indemnity will be void, even though the ſhip | 


has been examined before her departure, and declared capable of 
performing the voyage ; fince the event has ſhewn clearly, that 
on account of latent defects it was uo longer navigable; that 


is, if it were proved that parts of the ſhip were ſo rotten, weak- 


ened, and deſtroyed, that ſhe was not in a proper ſtate to reſiſt 


wP 4 


Va 


. he. 


al. 654. 


XII. 
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Pothier Tr. 
d' Aſlu- 
rancc. n. 66. 
1 Emeri- 


gon. p. 5&0. 


2 Val. 164. 


- 
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CH A P. the ordinary attacks of wind and ſea, inevitable in every voy- 


age, then the underwriters are diſcharged. The reaſon is, that 


— hc examination of the hip before her departure extends only 


to the external parts, becauſe ſhe is not unripped; at leaſt not 
ſo as to diſcover the interior and latent defects, for which the 
owner or ma{iter of the ſhip continues always reſponſible, and that 
with the greater juſtice, becauſe they cannot be wholly ignorant of 
the bad ſtate of the ſhip : but ſuppoſing them to be ſo, it is the 
ſame thing, being indiſpenſably bound to provide a good ſhip, 
able to perſorm the voyage. * 


The opizion of this earned ſoreigner is ſupported by two 


of his countrymen, Fothier and Emerigon. 
Having thus thewn that the doctrine of ſea worthineſs, as 
eſtabliiticu by the deciſions of our courts of juſtice, is confirmed 


by the declaration of foreign laws, and by the opinions of fo- | 


reign writers; it is ſufficient now to ſay, that where the ſhip is 
not ſca-worthy, the policy of inſurance is void, as well where 
the inſurance is upon the goods to be conveyed in the ſhip, as 
when it is upon the ſhip itſelf. For whenever a caſe ariſes 
with reſpect to damage done to goods through the inſuffici- 
ency of the ſhip, the queſtion, whether the maſter or owner 1s 
liable to make good the loſs, depends upon aſcertaining, whe- 
ther the ſhip was in a condition to e e the voyage at the 
time of her departure, or became defective from bad weather, 


and the perils of the wind and ſea, 


*CHAPTER Tus TWELFTH. 


Of Illegal Voyages. 


W E proceed now to the conſideration of another circum- 
ſtance by which the contract of inſurance is vacated and an- 
wulled ab initio: and it is this; that whenever an inſurance is 
made on a voyage exprelsly prohibited by the common, ſtature, 
or maritime Jaw of the country, the policy is of no effect. 
The principle, upon which ſuch a regulation is founded, is not 
peculiar to this kind of contract; for it is nothing more than 
that which deſtroys all contracts whatſoever : that men can 


never be preſumed, to make an agreement forbidden by the laws; 


and it they ſhould atiempt ſuch a thing, it is invalid, and 
will not receive the affiflance of a court of juſtice to carry 

it into Execution. | 
The moſt material caſe upon this pcint is that of Fchn/len 
and Sutton, which came on to be argued in the year 1779, and 
received the ſolemn opinion of the Court of King's Bench. 
| | | p 
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It was an action on a policy of inſurance on goods, on board CH A p. 


che flip Venus, © loſt or not loft, at and from London to Mere 


XII. 


York, warranted to depart with convoy from the channel for the 


voyage; The cauſe was tried before Lord Mansfield at Guild- 


Johnſon v. 


hall, and a verdit was found for the my" The defendant Sutton. 
U 


obtained a rule to ſhew cauſe why 


trial, The facts, upon his Lordſhip's report, appeared to be 


theſe: the ſhip was cleared for Halifax and New York. She 


had proviſions on board, which ſhe had a licence to carry to 


New York, under a proviſo in the prohibitory act of 16 Ces. 3. 


c. 5. But one half of the cargo, including the guods, which were 
the ſubject of this inſurance, was net ty and was not calcu- 
lated for the Halifax market, but for New York. There had 


been a ee by Sir William Howe to allow the entry of 
unlicen 


ed goods at New Yirk ; aud though there were bonds 
* uſually given at the Cuſtom Houſe here, by which the captain 
engaged to carry the goods to Halifax, thoſe bonds were aſter- 
wards cancelled, on producing a ceruficate from an officer ap- 
pointed for that purpoſe at New erk, declaring, that they were 


linded there. The commander in chief had no authority under 
the adt :f parliament ts ifſue ſuch proclamation, or te permit the 


exfortation & unlicenſed geads, The Venus was taken in her 


ere ſhould not be a new Doug. 247. 


' 


* P. 233 


paſſage to New York be an American privateer. The firſt ſec- x6 Ges. 3. 


New Tor (amongſt others) and confiſcates all ſhips and their 
cargoes, Which ſhall be found trading, or going to, or coming 


from trading with them. In ſection the ſecond, there is a pro- 


iſo, excepting ſhips laden with proviſions for the uſe of his 
„ garriſons or fleets, or for the inhabitants of any town 
polleſfled by his majeſty's troops, provided the maſter ſhall 
produce a licence ſpecifying the voyage, Oc. and the quantity 
and ſpecies of proviſions; but by | # lame proviſo, it is de- 
clared, that goods not licenſed, found on board ſuch ſhip, 
_ be forfeited. After argument, upon the motion for a new 
trial, | | 1 | 

Lord Mansfeld ſaid, — The whole of the plaintiff's caſe goes 
on an eſtabliſhed practice, directly againſt an act of parlia- 


tion of the ſtatute prohibits all commerce with che province of c. 5. 


ment. If the defendant did not know that the goods were 


unlicenſed, the objection is fair as between the parties. If he 


part delicto, potior eft conditio defendentis. It is impotiible to 


bring this within the caſes cited (2), becauſe here there was a 
direct contravention of the law of the land. Ihe rule lor a 


new trial was made abſolute, 


(a) Theſe were caſes of inſurances on ſhips trading contrary 
to the 1evenue laws of foreign countries, of which more will be 


laid hereafter, | | 


From 


Gd, he would not deſerve to be favoured. But, however that 
may be, it was illegal to ſend the goods to New J erh, and, in 


J VOYAGES 


C HAP. Trom this caſe much information is to be collected; for, Iſt. 


XII. the principle advanced at the beginning of the chapter is eſtab- 
=—,——— lijhed, that is, that an inſurance of a voyage, which is pro- 
hibited by flatute, is void. This caſe alſo ſerves to remove 

Rccns de a diſtinction, which occurs in a very reſpectable writer. The 


<a? eau learned R:cc1us obſerves, that if ſuch an inſurance, as that of 


* P. 234 which we have been ſpeaking, ſhould be made, ignorante aſſ.e 
curatore, the. inſurer is Uicharged : from whence we are to 
infer, that in his opinion, if the inſurer was acquainted with 
the nature of the voyage, he would continue liable. But the 


doctrine of the court of King's Bench overturns ſuch a diſtinc- 
tion, becauſe the very contract is a nullity, and a court of 


Juſtice can never lend its authority to ſubilartiate a claim, 
tounded upon a contract which is abſolutely repugnant to the 
known and eſtabliſhed laws of the land, Of this opinion is 


Pynk. Eynkerſhock, who ſays, that even if it be told to the under- 
2 Jar: Writer, that the voyage 1s illicit, he fhall not be bound; 
ee "Io becauſe the contract is null and void, and where that is 
2 che caſe, the compliance with the terms of it depends upon 


the will of the contracting parties merely, But that which 


depends merely upon will is not a proper ſubject for a ſuit 
at law, | Z | | DN 

It a ſhip, thou neutral, be inſured on a voyage prohibited 

by an embargo, laid on in time of war, by the prince of the 

1 Plack. country, in whoſe ports the ſhip happens to be, ſuch an in 

Com. 270. ſurance alſo is void. This depends upon the power of an 


embargo, the right of laying on which by the ſovereign of 


Vide ante this country in time of war is undoubted ; although in time 
79: of peace it may be a different queſtion. The right being 


admitted, it follows of courſe, that any act done in contra- 


vention of a proclamation of this natute, is illegal and cri- 
minal ; becauſe it is equally binding as an act of parliament, 
aud a contract founded on ſuch illicit proceedings is conſe- 
uently void. | 


Delmada v. Ihis was determined in a very modern caſe, upon a ſpecial 


"gy po verdict. It was an action on a policy of inſurance on the 
25 Geb. 3 Bella Fuditta, a Venetian ſhip, at and from London to the Gre- 
nadles, with liberty to touch at Cork and Madeira to load, The 
defendant pleaded the general iſſue; and the cauſe came on to 

trial before Mr. Tuſtice Buller, when the jury found a ſpecial 

verdict, the material facts in which were theſe. That the ſhip 

was a /7netian veſſel, and the plaintiff a ſubject of the ſtate of 


Felice; that in Oftober, 1782, the ſhip failed on her voyage 


1 trom London to Cork, and there took in a loading of proviſions, 
P. 235 * the property of French ſubjects, the enemies. of the king of 
| Great Britain. That the ſaid ſhip, having taken in at Cor# clear: 


ances and bills of lading for Madeira, an iſland g to 
to 


the King of Iurtugal, ſailed in December, 1782, from Cor . 
= RD that 


OF ILLEGAL VOYAGES. 
chat ifland, at which ſhe was neither to unload any part of her C HA P. 


cargo, nor to receive any goods on board, but where ſhe took XII. 
clearances and bills of lading for the iſland of S/. Thomas, be- 
longing to Denmark, whither ſhe was not deſtined : that on 
her voyage from Madeira to Grenada, within 14 leagues of 
the latter, ſhe was captured by an Eugliſb man of war as prize, 
and carried to St, Lucia: that when the ſhip f.aled from Lon- 
don, and from thence till after the capture, Crenadu was in the 
poſſeſſion of the French king The ſpecial verdict further 
finds, that his majeſty on the 28th day of 4«24/, 1780, laid an 
embargo upon all ſhips and veſſels laden or to be laden in cke 
orts of the kingdom of Jreland with black cattle and hops, 
beef pork, butter and cheeſe, or any ſort of proviſions. It is 
«lſo found, that after the capture, a ſuit was commenced in the 
Vice Admiralty Court of Burbadses, againft the ſaid ſhip and car- 
go, as belonging to the French king, or to ſome of his ſubjects; 
and the judge of that court did condemn the cargo as the pro- 
perty of the enemies of the king of Grear Britain, which 
ſentence was appealed from, and is now depending: that the 
judge of the ſaid Court of Vice Admiralty was of opinion, 
that the ſaid ſhip Bella Tuditta was the: property of Abram 
Delmada the plaintiff, and ordered that the ſhip ſhould be 
reſtored ; but he did not conceive the owner of the ſaid ſhip 
to be entitled to any freight, or damages occaſioned by the 
capture, becauſe ſhe was engaged in a wrong act, and the cap- 
tor did no more than his duty: that the ſaid ſhip was accord- 
gy reſtored, | 555 5 
pon this verdict, che queſtion for the court to decide in 
point of law, was whether the inſurers upon the ſhip on this 
voyage were liable to pay for this loſs of freight, and the da- 
mages occaſioned by the capture. „ | 
Lord Mansfiell.—Is this voyage not a breach of the em- 
bargo ? The king in time of war has an undoubted right to lay 
an embargo: in time of peace it is another queſtion. Every 
power lays them on, If the ſhip had only been carrying goods 
*of an enemy on a voyage lawful for her to perform, ſhe might“ P. 236 
have been entitled to freight. But here the ſentence ſays. the _ 
ſhall not. And why? becauſe ſhe has done a wrong thing. 
t is a fraud; for under colour of a neutral port, ſhe goes to 
an enemy's port. She breaks an embargo. What the conſe- 
cuence of that is, has not as yet been ſettled : but to break an 
embargo is undoubtedly a criminal act; and whereever a man 
makes an illegal contract, this court will not lend him their aid. 
The defendant accordingly had judgment. 55 
Though an inſurance upon a ſmuggling voyage, prohibited 
by the revenue laws of this country, would be void under the 
principle above ſtated ; yet the rule has never bcen ſuppoſed 
{9 extend to thoſe caſes, where ſhips have traded, or intend to 
Th 5 | e trade, 


WEE OF TLLEGAL VOYACES. 


CHAP. Tromthis caſe much information is to be collected; for, 1ſt. 
XII. the principle advanced at the beginning of the chapter is eſtab- 
=——— lijhed, that is, that an inſurance of a voyage, which is pro- 
hibited by flatute, is void, This cafe alſo ſerves to remove 

Roccns de a diſtinction, which occurs in a very reſpectable writer. The 
Ailccurat. learned R:cc5 obſerves, that if ſuch an inſurance, as that of 


N. 121. R bd . — 8 
„„ * which we have been ſpeaking, ſhould be made, ignorante afſe. 
* P. 234 . * P — * 27 N & 
| curatore, the. inſurer is diſcharged: from whence we are to 


infer, that in his opinion, if the inſurer was acquainted with 
the nature of the voyage, he would continue liable. But the 
doctrine of the court of King's Bench overturns ſuch a diſtinc- 
tion, becauſe the very contract is a nullity, and a court of 
Juſtice can never lend its authority to ſubitantiate a claim, 


founded upon a contract which is abſolutely repugnant to the 


known and eſtabliſhed laws of the land, Of this opinion is 

Pynk. Eynkerſhock, who ſays, that even if it be told to the under- 

. Jur. Writer, that the voyage is illicit, he fthall not be bound; 

Tun gc. becaufe the contract is null and void, and where that is 
21. ſub ſine. | . £ bw 

| the caſe, the compliance with the terms of it depends upon 


the will of the contracting parties merely, But that which 


depends merely upon will is not a proper ſubject for a ſuit 
at law. ee | MR . 
It a ſhip, thoumh neutral, be inſured on a voyage prohibited 
by an embargo, laid in time of war, by the prince of the 
* 80, Ia on 5 DY P 0 
7 Black," country, in whoſe ports the ſhip happens to be, ſuch an in 
Com. 270. ſurance alſo is void. This depends upon the power of an 


embargo, the right of laying on which by the ſovereign of 
Vide ante this country in time of war is undoubted ; although in time 


79 of peace it may be a different queſtion, The right being 
admitted, it follows of courſe, that any act done in contra=- 
vention of a proclamation of this nature, is illegal and cri - 
minal ; becauſe it is equally binding as an act of parliament, 


and a contract founded on ſuch illicit proceedings is conſe- 


quently void. 


Delmada v. "his was determined in a very modern cafe, upon a ſpecial 


Motteux. verdict. It was an action on a policy of inſurance on the 


3 + rage Bella Fuditta, a Venetian ſhip, at and from London to the Gre- 

25 Geo. 3 ; 3 £ hy . * 
nades, with liberty tc touch at Cark and Madeira to load, IT he 
defendant pleaded the general iſſue; and the cauſe came on to 


trial before Mr, Juſtice Buller, when the jury found a ſpecial 


verdict, the material facts in which were theſe. That the ſhip 
was a Venetian veſſel, and the plaintiff a ſubje of the ſtate of 


Ferice; that in Oftcber, 1782, the ſhip failed on her voyage 


trom London to Cork, and there took in a loading of proviſions, 


P. 235 * the property of French ſubjects, the enemies of the king of 
Great Britain. That the ſaid ſhip, having taken in at Ccr# clear»: 


ances and bills of lading for Madeira, an ifland belonging to 
the King of LPLurtugal, ſailed in December, 1782, from Cor = 
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chat iſland, at which ſhe was neither to unload any part of her CH AP. 


cargo, nor to receive any goods on board, but where ſhe took XII. 
clearances and bills of lading for the iſland of S/. Thomas, be 
longing to Denmark, whither ſhe was not deſtined : chat on 
her voyage from Madeira to Grenada, within 14 leagues of 
the latter, ſhe was captured by an Eugliſb man of war as prize, 
and carried to Sf, Lucia : that when the ſhip filed from Lon- 
don, and from thence till after the capture, Grenadz was in the 
poſſeſſion of the Prench king 'The ſpecial verdidt further 
finds, that his majeſty on the :8th day of 4424/1, 1580, laid an 
embargo upon all ſhips and veſſels laden or to be laden in the 
orts of the kingdom of /re/:nd with black cattle and hops, 
beef pork, butter and cheeſe, or any ſort of proviſions. It is 
alſo found, that after the capture, a ſuit was commenced in the 
| Vice Admiralty Court of Burbadces, againft the faid ſhip and car- 
go, as belonging to the French king, or to ſome of his ſfubjeRs ; 
and the judge of that court did condemn the cargo as the pro- 
perty of the enemies of the king of Grear Britain, which | 
ſentence was appealed from, and is now depending: that the 
judge of the ſaid Court of Vice Admiralty was of opinion, 
that the ſaid ſhip Bella Juditta was the property of Abram 
Delmada the plaintiff, and ordered that the ſhip ſhould be 
reſtored ; but he did not conceive the owner of the ſaid ſhip 
to be entitled to any freight, or damages occaſioned by the 
capture, becauſe ſhe was engaged in a wrong act, and the caps 
tor did no more than his duty : that the faid ſhip was accord- 
ingly reſtored, — N e 
Upon this verdict, che queſtion for the court to decide in 
point of law, was whether the inſurers upon the ſhip on this 
voyage were liable to pay for this loſs of freight, and the da- 
mages occaſioned by the capture. : oe Tot nul 
Lord Mansfiell.—Ts this voyage not a breach of the em- 
bargo ? The king in time of war has an undoubted right to lay 
an embargo : in time of peace it is another queſtion. Every 
power lays them On. If the ſhi had only been carrying goods | 
*of an enemy on a voyage lawful for her to perform, ſhe might“ P. 236 
have been entitled to freight. But here the ſentence ſays. the 
ſhall not. And why? becauſe ſhe has done a wrong thing. 
t is a fraud; for under colour of a neutral port, ſhe goes to 
an enemy's port. She breaks an embargo. What the conſc- 
cence of that is, has not as yet been ſettled : but to break an 
mbargo is undoubtedly a criminal act; and whereever a man 
makes an illegal contract, this court will not lend him their aid. 
the defendant accordingly had judgment. e | 
Though an inſurance upon a ſmuggling voyage, prohibited 
by the revenue laws of this country, would be void under the 
principle above ſtated ; yet the rule has never been ſuppoſed 
o extend to thoſe caſes, where ſhips have traded, or intend to 
| EO wo or I | N trade, 
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CHAP, trade, contrary to the revenue laws of foreign countries, be- 
XII. cauſe no country takes notice of the revenue laws of another: 
nin ſuch caſes, therefore, the policy is good and valid; and if a 
Jlloſs happen, the underwriter will be anſwerable. SE 
Vide ante Thus in the caſe of Planche againſt Fletcher, which was ſta- 
c. 10. p. ted at large in a preceding chapter, one of the objections taken 


193. to the inſurance was, that there was a fraud on the underwriters, 


the ſhip having been cleared out for Ofend, alihough ſhe was 


never deſigned to go to that place. But Lord Mansfeld decla- 


red for himſelf and his brethren, that it was no fraud on the 
underwriters, perhaps on nobody, The reaſon for clearing for 


end, and ſigning bills of lading, as from thence did not fully 


appear: but it was gueſſed at. The Fermiers Genercaux have 


the management of the taxes in France. As we have laid a 


large duty on French goods, the French may have done the 
ſame on ours, and it may be the intereſt of the farmers to con- 
nine at the importation of Engliſh commodities, and take Oflend 
dutics rather than flop the trade, by exacting a tax, which 
amounts to a prohibition. But at any rate, this was no fraud 
in this country. One nation does not take notice of the reve- 
nue laws of another. „ 
In another cafe, a ſhort time afterwards at Cuiluhall, Lord 
Mansfield, in his charge to the jury, advanced the ſame doctrine 


which had been eſtabliſhed by the whole court in the preced- 


| ing caſe, | | | 

* P. 237 * It was an action on a policy of inſurance at and from London 
Lever v. to Penſacola and Manſbac in the river Mi Miſſi ppi, with liberty to 
Fletcher. touch at Porfſinouth and Jamaica. The ſhip inſured, was em- 
Lond. Sitt. ployed in the uſual trade in the river M;//ippi, and traded at 
Hil. Vac. L:/tl? Manſhac, on the ifland of New Orleans, part of the domi- 
* nion of Spain, Manſhae, the place mentioned in the policy, is part 
| of the continent of North America, on that fide of the river, 
which France and Spain by the treaty of Paris in 1763, ſur- 
rendered to Great D1itain, and is about 37 leagues higher up the 


river than ew Or/zans. The loſs happened by a ſeizure of the 


ſhip at Litele IMan/bae by the Spaniſh governor, as a repriſal for 
tranſgreſſions alledged to have been committed by a king's ſhip 
in the Lakes, The counſel for the deſendant contended, that the 
olicy in queſtion was on a trading voyage, and that the trade 
itſelf was an illicit one. | | 
Lord Mansfield. —'Fhe firſt queſtion is, whether this policy 
covers the trading on the /M7/Jiizppi before the ſhip's arrival at 
Manſhae. The trading at Littls Manſbae is a delay of the voy- 
age, and an increale ot che riſk, Tt the policy do not cover this 
part of the trading, then it is a deviation, and there is an end 
of the contract, at leaſt, ſo as to prevent the plaintiff from re- 
covering. It is very clear what the trade is. Every trading 
with the ſubjects of in is illicit by the treaty of Paris. The 
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Navigation is free to both countries; and the municipal laws C H A p. 


of both countries remain. Though ſuch trading be contrary to 


XII. 


the laws of Spain ; wet no country pays attentien to the reuenu, .. 


laws of another, Therefre, if the defendart had, with full know- 


ledge that it was a ſmuggling trade with Spain, made the inſu- 


rance, then it might be a fair contract between the parties. But 


the main queſtion for conſideration ſeems to be, whether this 
trading at Little Manſhae was inſured by the policy. The jury 
found for the defendant : and it may be preſumed on the ground 
of deviaton.  _ D Eo | | 

It cannot be improper, becauſe it is nearly connected with 
the ſubject before us, to enter upon the enquiry, how far tra- 
ding with an enemy, in time of actual war, is lega] ? The 
opinion of foreign writers _ this point, although the judicial 
ſentiments of this country 


lo not ſeem to coincide with them, Guid. c. 2. 


cannot fail to afford information upon the queſtion. It has long ſ. 2. 4. 
* been ſettled in France, that all trading with enemies is illegal. 2 Val. 3r. 


of the ſhip, and the place of loading and unloading. By com- 


plying with ſuch a requiſition, it is known in time of war, whe- _ 


ther, notwithſtanding the prohibition of commerce, which, ac- 
cording to theſe writers, a declaration of war always imports, 
the ſubjects of the king continue to trade with the enemies of the 


This indeed is given as the reaſon for requiring to be inferted “ 
in the policy of inſurance, the name and place of abode of the 
inſured, the effects upon which the inſurance is made, the name 


ſtate, or with their friends and allies : by which means they 


would be able to convey warhke ſtores, proviſions, ard other 
ee oods to the enemy. But every thing of this kind 

ing forbidden, as prejudicial to the ſtate, would be liable to 
confiſcation, and to be condemned as prize, whether found in 


PF. 23#-. 


ſhips of our country, or of friends and allies. The prohibition Ora. of 

to inſure the property of an enemy, which is almoſt generaliy Stockholm, 

eſtabliſhed by the ordinances of foreign countries, proceeds 75 2. Mag 
3 


upon the principle, that it is unlawful to trade with an enemy; * 


becauſe if commerce were allowed to be carried on between the 
hoſtile nations, there could not poſſibly be an objection to pro- 
t ect that commerce by means of the contract of inſurance. 


The general law of England has not, that TI have been able 
to find, laid down ny expreſs rule upon the ſubject; ard 
y take notice of what has paſſed in the 


therefore we muſt mere 
courts of juſtice, although the queſtion does by no means 


ſeem to be determined: an obſervation which fell from Lord 


Mansfield, as late as the year 1786. The only caſes to be 


found in the books upon the ſubject are two; the one is in 


Roll's Abridgment, and happened in the 13th year of the reign 2 Roll. Abr- 


of Edward the Second, A licenſe granted to certain merchants 173. 


to buy and ſel} in Scotland, which was then at war with the 
king of England, was declared to be void; and conſequently the 
25 e | | U ating 
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CH AP. trading held to be illegal. The other was a-caſe put to the 


XII. judyzes, in the time of Lord Somers, for their opinion, upon the 


rn ais whether ſending corn to the enemy, in time of war and 

1 Term. famine, was a crime at the common law. The judges held 

Rep. Hil. it was a miſdemeſnor. It is to be obſerved, however, that the 

1766. p. &. laſt was a caſe where proviſions were ſupplied, which, as well 
0 warlike ſtores, muſt be prohibited from the nature of the 
thing. | | | | | | h 

* P. 239 [he firſt modern caſe, in which trading with an enemy 

1 Vezey came at all under conſideration ; although it did not then meet 


317. wich any deciſion, was that of Henkle againſt the Royal Ex- 
Vide ante. change Aﬀurance Company, before Lord Hardwicke in the 
P. . court of Chancery, which upon a former occaſion was cited 


much at length. His lordſhip there ſaid; it might be going 
too far to ſay that all trading with enemies is unlawful : for 
that general doctrine would go a great way, even where only 
 Englihh goods are exported, and none of the enemy's imported, 
which might be very beneficial. He was not ſatisfied with the 
anſwer given to the objection of an illieit trade, by citing the 
caſe of the South Sea Company for that by no means deter- 


mined the queſtion. That was not a trading contrary to the 


law of this country ; but contrary to the agreement of the com- 
pany 2 which is different from a contract repugnant to the gene- 
ral law of the country, whether ſtatute, common, or mari- 
time law. The ſame anſwer might be given to Sir R:bert 
Nightingal:'s caſe, which was merely a plea in the Exchequer, 
upon the private right of the company, being contrary only to 
their ſtatutes, and not to the general law of the land. 
Gin v Ma, From this opinion, it is evident that the queſtion was by no 
fon. 1 Lern. Means ſettled in Lord Hardwicke's mind: but in a ſubſequent 
Rep. 84. caſe, Lord Mansfeld adds an argument, which, though not con- 
cluſive, moſt aſſurcdly goes a great way to ſhew that trading 
with an encmy is not forbidden by the general law of the coun- 
try; for he ſays, that ſeveral acts of parliament have been 
[perially paſſed, in order to make ſuch trading illegal, which 
proves that the legiſlature did not think it was ſo before. The 
ſhip, in the laſt of theſe caſes. to be ſure, appeared to be neu- 
tral ; and the court laid it down, that it had no where been held 
that an inſurance upon a neutral ſhip trading to an enemy's port 
was void, Put then Lord Mins field went you the doctrine of a 
Iubje&'s trading with enemies, and concluded thus: by the 
maritime law, trading with an enemy is care. of confiſcation, 
provided you take him in the act; but this does not, extend te 
neutral veſſels. Thus the queſtion ſtands at preſent in the law 
of Fng/and;, and there I thall leave it, till ſome judicial of 
*(of thepalier, and three Tfourtns of the mariners are Engl 


legiſlative opinion is given upon the point: for when ſach men 
as Lord Mansficl!, Lord Hard wicke, and the other learned jud- 
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ges of the court of King's Bench, have doubted upon the ſub- HA P. 
ject, who ſhall venture to hazard an opinion ? BEEN XII 

The next queſtion which comes to be conſidered is whether 5 

it be lawful t. inſure the property of an enemy. (a) Foreign 
writers are of opinion, that it is not; and although it has been a 
conſiderable queſtion, much agitated, how far the allowance of 
Juch contracts is expedient ; yet the inſurance of enemy's pro- 
perty does not contravene any politive law known at this day in 
England, | 4 5 5 1 | 8 
In the firſt chapter of this work, we had occaſion to mention vide ante 
this queſtion; and in addition to what was then offered, (for p. 117. 

Ido not mean to give an abſolute opinion upon the expediency) 

T ſhall only mention, that in thoſe countries where commerce 2 Val. 32. 
with an enemy is forbidden, it follows as a conlequence, that 
he inſurance of the property of an enemy, mult alto be prohibi- 
tec; becauſe to inſure the effects of an enemy, or to ſend them Bynk. Qu- 
directly or indirectly, is in truth the ſame thing. A very learn- 5 Jur. 

5 f ST 2 EM ub. I. I. c. 
ed ſoreigner, to whoſe writings mankind are much indebted, 21. 
argues ſtrongly againſt the expediency of ſuch a meaſure ; and 
certainly his arguments have great weight. Tf, lays he, you 
take upon yourſelves the riſks and perils, to which your enemies 
are expoſed, what is it but to promote their maritime commerce ? 
for inſurances have been invented, that a great advantage at a 
{mall riſk might be given to external trade. Hence the laws of 
all the countries which prohibit ſuch contracts, proceed upon 
the juſteſt grounds, becauſe by a declaration of war, every one 
is ordered to annoy an enemy, as much as poſſible. It this be 
ſo, he is alſo forbidden to conſult the advantage of the enemy by 
any means whatſoever. But if it be fail, that by ſuch inſuran- 
ces, the underwriter gains more than he loles, and conſequently _ 
the N greater on our fide than that of the enemy, it 
may be anſwered, that that is an aſſertion of a very doubtful na- 
ture, and of which experience itſelf hardly enables us to form an 
opinion; whilſt on the other hand, it is certain, that we afford 
* our enemies very great opportunities of encreaſing their com- 
merce: which, as it is uſeful to our enemies, and may turn to 
our own deſtruction, ought to be wholly ſuppreſſed. In con- 
ſormity to theſe principles, which have been adopted by moſt of 
the commercial ſtates in Europe, every ſpecics of inſurance upon 
the property of ang enemy has been abiolutely forbidden; and 


P. 240 


P. 241 


(2) In the firſt edition I had ſtated it to be my own opinion» 
that ſuch inſurances were lawful : but as I know that ſome high 
add reſpectable characters in the proſeſſion entertain doubts 
upon the ſubject, TI prefer Rating the arguments that may be 
ped on both ſides of the queltion, aud {orbear at preſcat io 

aw any concluſion, es | 
8 ſuch 
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CHAP. ſuch has been the law of France, at leaſt, ever ſince the year 


XII. 1660; although I believe, during the war of 1756, inſurances 


» ce made in France upon En gliſb property, by means of ficti- 


be 1 tious perſons, as truſtees for the perſon really intereſted in the 


x D'Emerig Taper} 1 3 | a 

e. 4. ſ. 9. owever cogent theſe arguments may appear, they certainly 
| are not concluſive, nor are they congenial to that ſpirit of uni- 
verſal and extenſive commerce, which ſo ftrongly marks the 
Britiſh character. Thoſe, who argue in favour of ſuch inſu- 
Tances, have contended, that it would be of very dangerous 
conſequence, by a prohibition of the nature alluded to, to ſtrip 
ourſelves of a branch of trade, which we now enjoy almoſt 
without a rival; as more of this buſineſs is done in England 


than in all the reſt of Europe. That not only the nations with 


whom we are at peace, but even the French and Spaniards, 
when at war, tranſact their buſineſs of inſurance in London; 
and that it never can be imputed to our merchants as a crime to 


correſpond with the enemy upon ſuch a ſubject : that to carry 


on trade for the mutual benefit of both the hoſtile countries, is 
not aſliſting the enemy; nor is it ſuch a correſpondence as the 
declaration of war intends to prohibit, eſpecially as the nature 
of the trade is ſuch, as always to leave a large balance of ready 


money in our favour. That although this balance, when com- 
pared with the general national expences of carrying on a war, 


may appear to be but trifling ; yet the greater thoſe expences 
are, the more money we are obliged to fend out on that ac- 
count: and ſurely we ought to be cautious of parting with any 


branch of trade, which turns the balance to England. Beſides 
this, when the great profits made by the inſurer are fully conſi- 
dered, the profits made by the broker or office keeper, the pro- 


fits of the factor, and the dealer in Exchange, the balance is by 
no means of fo tifling a nature, It has been further urged, 


that the French are naturally of an enterprizing and adventu- 


rous diſpoſition, and will, as ſoon as they are prevented from 
P. 242 „ inſuring here, open public offices, and multitudes of rich men 


will there undertake the buſineſs; becauſe after we have ba- 
mihed them from our market, they will reſort to offices of their 
own, rather than to thoſe of any other foreign country, But 


that while no ſuch prohibition takes place, no private inſurer 
can in France meet with encouragement in this line; nor 
wi'lit be in the power even of the government of France to 
ere an office for the purpoſe of inſurance ; becauſe their mer. 
chants have met with ſuch hounourable, and fair treatment from 
the inſurers here, aud experience ſo much equity, juſtice and 
difpach in our courts of law, that as long as they are permitted, 
they would rather pay commiſſion for inſuring here, an apply 


to the injurers of their own, or any other country. In adcition 
to which, it is a notorious fact, that important intelligence has, 
| | | e ON 
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by means of ſuch inſurances, been frequently obtained of the C HAP. 
enemy's deſigns ; and that in ſeveral wars, ſome of the richeſt XII. 
prizes have fallen into our hands by information communicate. 
to thoſe employed to procure inſurances upon them. 8 

Such is the ſum of the arguments on both ſides of this important 
queſtion; and although the reaſons in ſavour of ſuch inſurances are 
N which ſeem in general to have had moſt ſway in this country; 


yet at one time, the contrary principles gained the aſcendant. 


For in the year 174), a bill was introduced into the Houſe of Sh 
Commons to prohabit inſurances upon the ſhips and goods of the the Houſe 
ſubjects of the king of France; and although it was vigorouſly of Com- 
oppoſed by Sir Dudley Ryder, and the honourable Mr. Murray, mons, vol. 


the then Attorney and Solicitor General, upon the principles “, P. 117. 


already ſtated ; yet for ſome political reaſons, it was afterwards | 
carried into a law. The duration of that act, however, being 21 Geo. a. 
limited by the exiſtence of the French war then carrying on,” 7 
it expired in about a year after it was paſſed. No attempt has 
been made to introduce it in any ſubſequent war, which in ſome 
meaſure ſerves to ſhew, either that the inconveniences of it were 
felt, during its ſhort exiſtence ; or that the arguments advanced 
againft ſuch a bill have convinced the legiſlature of the impro- 
priety of prohibiting ſo valuable a branch of trade, N 
From what has been ſaid then it appears, that whether the 


meaſure be politick or not; ſuch inſurances are not forbidden 
by any N law exiſting at this day, Before this point is 


* concluded, it will be proper to mention, that Lord Hordwicks * P. 243 | 
ſeems inclined to the opinion delivered in the Houſe of Com- | 
mons by Sir Dudley Ryder and Mr. Murray; for in the caſe E 


already alluded to in this chapter, his lordſhip ſays: there has 2 yezey 


been no determination, that inſurances on enemies ſhips during 319. 
the war is unlawſul; and there have been ſeveral infurances of 
this fort, during the war, which a determination upon the le- 
gality of trading with an enemy might hurt. In addition to 
this, it may be obſerved. that Lord Mansfield, iu the courſe of 
his long experience as Chief Juſtice of this country, has never 
found reaſon to alter theſe ſentiments which he entertained, 
when he ſpoke in the Houſe of Commons againſt the bill intro- 
duced in the year 1747. For his lordſhip has frequently fince 
in parliament, aud upon the bench, declared his approbation of 


theſe inſurances: and ſo late as the year 1786, in the courſe of 


an opinion delivered at 2 privs he ſaid, * It is for the benefit Giſt v. Ma- 


ol this country to permit theſe contracts upon two accounts: 01-1 I erm. 


the one becauſe you hold the box, and are ſure of getting the Rog BY 


„ premiums at leaſt, as a certain profit; the other, becauſe it note offame 
® js a certain mode of obtaining intelligence of the enemy's de- caſe. 


* ſigns, and | have known inſtances of intelligence procured by 


* ſuch methods.” Notwithſtanding this liberality of ſentiment, 
however, which prevails in the Zngliyb nation, there is one ſpe- 
code | e | Def 1 
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XIII. 
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OF PROHIBITED GOODS. 


cies of inſurance, which cannothe made upon the ſhips or goods 
of an enemy, or even of a ſubject, and that is upon a voyage 
to a beſieged fort or garriſon, with a view of carrying aſſiſtance 
to them; or upon ammunition, other warlike ſtores, or provi- 
ſions: becauſe from the nature of theſe commodities, they are 


| abſolutely prohibited by the laws of all nations. 


Having thus diſpoſed of theſe two important queſtions, and 
ſhewn, Aunt however impolitick the meaſure may be, general 
trading with an enemy for the mutual benefit of both countries, 
ſeems by no means to have been declared to be contrary to law; 
and that inſurances of enemy's property are not prohibited by any 


act of the legiſlature : it will be proper to conclude by ſtating 


what the principle 1s, which is laid down in this chapter, and 
ſupported by authority. All inſurances upon a voyage gene- 


rally prohibited, ſuch as to an enemy's garriſon, or upon a 


voyage directly contrary to an expreſs act of parliament, or to 
royal proclamation in ume of war, are abſolutely null and void. 


1 


-P. 244 *CHAPTER Tur THIRTEENTH. 


Lord 


Kaims's 


Prin. of 


Eq. 66. 


Roccus de 
Aſſecur. 
No. 21. 


. Of Prohibited Goods. 
A- HE 2 of the preſent chapter 4 materially connected 


with that of the foregoing; and indeed follows as a conſe- 
quence from the doctrine there advanced, We then ſaw that 
a contract founded upon that which was contrary to law, could 
never be carried into effect. Thus by the laws of almoſt all 
countries, the exportation and importation of certain commo- 
dities are declared to be illegal: to act contrary to that prohi- 
bition is clearly a contempt of legal authority: and conſequently 
a moral wrong, If the act itſelf be illegal, the inſurance 10 
protect ſuch an act muſt alſo be contrary to law; and therefore 
void, Apreeably to this principle, it ſeems to have been laid 
down by the writers upon the ſubject, as a general and uni- 
verſal propoſition, that an inſurance being made, although in 
eneral terms, does not comprehend prohibited goods; and 
- oe: ih when the inſured ſhall procure ſuch commodities to 
be ſhipped, the underwriter being ignorant of it, by means of 
which the as © and cargo are confiſcated, the inſurer is diſ- 
charged. In this paſſage from Roccus it may be inferred, that 
if the underwriter #zew that the goods were prohibited, the 
inſurance would be valid. But we truſt, it was ſufficiently 
ſhewn in the preceding chapter, that that will not alter the 
caſe 2 becauſe no conſent or agreement can render a contrtact 
good and valid, which upon the face of it, is contrary to law. 


OF PROHIBITED G O O D S. 

In France this rule was adopted ſo long ago as the year 1660: CHAP. 
for in the work of a very reſpectable writer of that age we Xs 
find this paſſage : afſeurances /e peuvent faire fur toute forte 4 
merchandise, paurvu gue le tranſport ne ſoit pas prohilè par 4s 1 
ellicts et ordonuances du rey. And from an authority no lets 7 8 
reſpectable, it appears that the law of France has under2one Traite des 
no alteration ſince that period; for he ſays. that thoſe effects Afurances 
* the importation or exportation of which is prohibited in tom. 1. e. 
« #® France, cannot be the ſubject matter of the contract of in- : 
« ſurance, and if they ſhould be confiſcated, the inſurers are . 245 
* not reſponſible, even where the truth has bien declared by a 
% ſpecial ciauſe in the policy, The aſſurance is void, and no 
premium is due.” This paſſage from the ceicbrated work juſt 
referred to, confirms the idea above ſtarted, with reſpect to the 
knowledge of the underwriter. 5 | 2 

the law of England, whoſe commercial regulations have 
ſurpaſſed thoſe of every other nation in the worid, has allo 
introduced ſuck a rule into its ſyſtem of mercantile juriſpru- 
dence : and the oldeſt writers uron the ſubject have taken notice 
of it. It is ſaid, if prohibited goods are laden aboard, and Molloy, lib, 
the merchant inſures upon the general policy, it is a queſ. 7 N 
* tion whether if ſuch goods be lawfully ſeized as prohibited 
% goods, the inſurers ought to anſwer. It is conceived they 
„ ought not: for if the goods are at the time of the lading 
„ unlawſul, and the lader knew of the ſame, ſuch aſſurance 
„will not oblige the inſurer to anſwer the loſs; for the 
fame is not fuch an aſſerance as the law ſupports, but a frau- 
„ dulent one.“ J Sn Ea ” 

But it is not upon the opinions of learned men merely, that 
this doct rine is founded in the Engliſh law; for the legiflature 
have by poſitive ſtatutes declared their idea upon the ſubject, 
It appears from the preamble to that ſection of the ſtatute 
about to be quoted, that a cuſtom, highly prejudicial to the 
revenue of the country had prevailed, and was encreafing to a 
very alarming degree, of importing great quantities of goods 
from foreign ſtates in a fraudulent and clandettine manner, 
without paying the cuſtoms and dutics payable to che crown: 
and that this evil had been encouraged and promoted by ſome 

ill deſigning men, who in defiance of the laws, had undertaken | 

as inſurers, or otherwiſe, to deliver ſuch goods ſo clandeſtinely 5 4 2nd 5. 
. 5 1 . 5 7 V. and Me 
imported, at their charge and hazari, into the houſes, ware- ( 1. . 14 
houſes, or poſſeſſion of the owners of ſuch goods. Ta order to 15. 16. cel. 
() remedy this miſchief, it was enacted, “ that all an every penelty eu 
_ © perſon and perſons, who, by way of ialurance or otherwiſe, Perteus in- 
* thould undertake or agree to deliver any goods, wares, or n 0 
* merchindizes whatſoever, to be wnportel from parts beyon! * 
„the ſeas, at any port or place whatſhever witha this king- goods 
dom of England, dominion of Hales, or towa of Brrrvick P. 246 
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Like penal- 
ty on the 
inſured. 
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« up Tweed, without paying the duties and cuſtoms that 
& ſhould be due and payable for the ſame at ſuch importation, 
« or any prohibited gods ꝛvhat ſoever; or in purſuance of ſuch 
& inſurance, undertaking or agreement, ſhould deliver, or cauſe 
or procure to be delivered, any prohibited, goods, or ſhould _ 
« deliver, or cauſe or procure to be delivered, any goods or mere 
% chandizes whatſoever, without paying ſuch duties aud cuſtoms _ 
© as aforeſaid' knowing thereof, and all and every their aiders, 
“ abettors, and aſſiſtants, ſhould for every ſuch offence forſeit 
* and loſe the ſum of fve hundred pounds, over and above all 
„other forfeitures and penalties, to which they are liable by 
% any act already in force.“ It was alſo enacted, © that all 
* andevery perſon and perſons, who ſhould agree to pay any 
« ſum or ſums of money for the inſuring or conveying any 
« goods or merchandizes that ſhould be fo imported, without 
« paying the cuſtoms and duties due and payable at the im- 
e portation thereof, or of any prohibited goods whatſoever, or 
« ſhould receive or take ſuch prohibited goods into his or their 
© houſe, or warehouſe, or other place on land, or ſuch other 
© goods, before ſuch cuſtoms or duties were paid, knowing 
« thereof, ſhould alſo for every ſuch offence forfeit and loſe 
ce the like ſum of five hundred pounds; the one half of the 
« ſaid forfeitures to be to their majeſties, and the other half to 
© the informer, or to ſuch perſons as ſhould ſue for the fame. = 
« And if the inſurer, conveyor, or manager of ſuch fraud 


„ ſhould be the diſcoverer of the ſame, he ſhould not only 


« keep the inſurance money or reward given him, and be diſ- 
charged of the penalties to which he was liable by reaſon of 
« ſuch offence, but ſhould alſo have to his own uſe one half 
« of the forfeitures hereby impoſed upon the party or parties 

« making ſuch inſurance or agreement, or receiving the goods 
« as aforeſaid: and in caſe no diſcovery ſhould be made by 
« the inſurer, cenveyor, or manager as aforeſaid, and the 


party or parties inſured or concerned in ſuch agreement 
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« ſhould make diſcovery thereof, he ſhould recover and receive 
© back ſuch inſurance money or premium as he had paid 
« upon ſuch inſurance or agreement, and ſhould have to his 
% own uſe one molety of the forfeitures impoſed upon ſuch 


„ inſurer, conveyor, or manager as aforeſaid, and ſhould alſo 


« # be diſcharged of the farfeitures hereby impoſed upon him 
« or them.” | — | 
A few years afterwards, luſtrings. the manufacture of which 
till then was little known in England, having been worked to 
great perfection by the Royal Luſtring Company, the legiſla- 
ture found it neceſſary to protect this branch of trade, by 
rohibiting the importation of ſuch filks from foreign countries 


into this, without paying the duties, whether by direct means, 
| | | * 


| OF PROHIBITED GOODS | | 
or by the way of inſurance. It was enacted, that every CHAP. 
« perſon, who ſhould import any foreign alamodes or luſtrings XIII. 
« from parts beyond the ſeas, into any port or place within 
« the kingdom of England, dominion of Wares, Sc. without 8 and 9 W. 
« paying the rates, cuſtoms, impoſitions, and duties that 3: © 36. f. 
„ ſhould be due and payable for the fame at ſuch importation, * | 
« or ſhould import any alamodes or luſtrings, prohibited by 
© law to be imported, or ſhould, by way of inſurance or 
otherwiſe, undertake or agree to deliver, or in purſuance 
„ of any undertaking, agreement, or inſurance, ſhould deliver, 
or cauſe to be delivered, any ſuch goods or merchandize, 
and every perſon who ſhould agree to pay any ſum or ſums 
of money, premium, or reward for inſuring or conveying 
any ſuch goods or merchandize, or ſhould knowingly take, 
or receive the ſame into his, her, or their houſe, ſhop or 
* warehouſe, cuſtody or poſſeſſion, ſuch perſon or perſons 
ſhould and might be proſecuted for any of the offences or 
matters aforeſaid, in any action, ſuit, or information; and 
thereupon a capzas in the firſt proceſs, ſpecifying the ſum of 
the penalties ſued for, ſhould and might iſſue, and ſuch 
perſon or perſons ſhould be obliged to give ſufficient bail 
and ſecurity by natural born ſubjects, perſons naturalized 
or denizens to the officer executing the writ, to appear in 
court to anſwer ſuch ſuit, and at ſuch appearance to give 
ſufficient bail to anſwer and pay all the forſeitures and penal- 
ties incurred for ſuch offence, or to yield his, her, or their 
bodies to priſon.” “ pe = 1 | | 
The ſecond ſection of this ſtatute enables perſons to ſue for Sect 2. 
the penalties impoſed by the former act of William and Mary 
by action of debt, bill, plaint, or information, in any of his 
majeſty's courts of record at VMęſiminſter. | 
* Wool being the ſtaple manufacture of this kingdom, it was * P. 248 
always deemeda heinous offence to tranſport it out of the realm: Mir. c. I. f. 
| for we find it was forbidden at the common law; and afterwards 2 
more expreſsly in the reign of Edward the Third, ſince which c. 3. 12Car. 
period this branch of trade has been much attended to, and any 2. c. 32. 7. 
offences againſt it have met with corporeal and pecuniary puniſh» and 8 W. 3. 
ments by ſeveral ſubſequent ſtatutes. This being the caſe, an inſu- © 28. 4 G. 
Tance upon wool ſo to be exported muſt have been void; becauſe © © 7 
the very foundation of the contract was contrary to law. But 
notwithſtanding theſe reſtrictions, the practice of exporting wool 
became ſo frequent, as well as the practice of inſuring ſuch car- 
goes, and undertaking to deliver them ſafely abroad, that it be- 
came neceflary for the legiſlature to interpoſe, and by a new de- 
claration of the law, and the impoſition of a heavy penalty, to 
_ endeavour to check the growing evil. Accordingly it was e- 
nacted, © that every perſon, who, by way of inſurance or other- ,, Geo. 2. 
_ * wiſe, ſhould undertake or agree, that any wool, wool-fells, c. 21. f. 29. 


Q 3 woos ©. 
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CHAP. „ wool-flocks, mortlings, ſhortlings, worſted, &. ſhould be 


XIII. 


« carried or conveyed to any parts beyond the ſeas from any 


port or place vhatſcever within this kingdom of Ireland: or 
Seol. penal- „ jn purſuance of ſuch infurance, undertaking, or agreement, 


ty on the 
inſurer 


« ſhould deliver, or cauſe to be delivered, any of the ſaid goods 


ho if 1 in parts beyond the ſeas, ſuch perſon, and all and every his aid- 
bs 8 « ers, &. ſhould for every ſuch offence forfeit and loſe the ſum 
wool to be ( Jof five hundred pounds.“ The next ſection inflicts alike penal- 


landed in 
forcign 

Parts. ; 
(4)>E 


ty on the inſured : (5)and the following ont, in order to encourage 
the parties to diſcloſe ſuch contracts, releaſes the party inform- 


G. 30. ing from all the penalties, to which he himſelf was ſubje&, and 


{b j8e&t 31, alſo gives him the whole of che forfeiture, after deducting the 


u cre made on wool or woollen yarn to 


charges of the proſecution, | | 
Eut in order wholly to prevent this illicit exportation of wool, 
it was neceflary for the legiſlature to go one ſtep further: be- 
cauſe as policies are frequently made on goods, as well as on 
ſhips, in which the infurer undertakes, in conſideration of the 
pren:jum, to bear all the riſks and hazards of the voyage; and 
as it is generally unknown to the inſurers what ſorts of goods are 
loaded on board any ſhip cr veſſel, it happened that in ſurances 
| be carried from Grear 
Britain or Ireland to foreign ports, or on woollen manufactures 


P. 240 to be carried from Ireland. Therefore it was declared, * that 
Same act. all policies of inſurance, which ſhould be made on goods 
. 33- Iaſu- and merchandizes, loaden or to be loaden, on ary ſhip or veſ- 


ranges on 
woollen 
goods void. 


* ſc] bound from Great Britain or Ireland to foreign parts be- 
* yond the ſeas, which ſhould afterwards appear to be wool or 
woollen yarn, or any other ſpecies of wool, or woollen manu- 
* factures from Ireland; and all policies of inſurance which 
* ſhouli be made on any ſhip or veſſel bound from Great Br:- 
* tain or Irelaud to foreign parts beyond the ſeas ,which ſhould 
* have on board any wool or woollen yarn, or any other ſpecies 
* oi wool or woollen manuſactures from {rclan/, ſhould be 
* deemed and taken to be null and void, notwithſtanding any 
** words or agreement whatſoever, which ſhould be inſerted in 
any ſuch policy of inſurance; and nothing ſhould be recover- 
ed by the aſſured in either caſe for loſs or damage, or for the 
* premium which ſhould have been piven as the conſideration 
* tor injuring ſuch goods and merchandizes, ſhip or veſſel.” | 
This latter act, as far as relates to /reland, has been repealed 

by a ſubſequent ſtatute of 20 Geo. 3. c. 6. | 
In a late ſeſſion of parliament an ad paſſed for reducing all the 
laws relative to the exportation of wool into one fſiatuite ; and 
tor the firft offence of that ſort inflits a penalty of 50d, with. 
{ix months ſolitary impriſonment ſor exporung wool, Sc. Ihe 
45th tection of that ſtatute declarcs that, every perſon or 
« perſons who, by way of inſurance or otherwiſe, ſhall under- 
6 take or agree that any ſheep, wool, or any other of the enu- 
5 | „ merated 


ce 


OF PROHIBITED GOOD s. 
„ merated articles in the ſtatute, ſhall be carried or conveyed C HA 
* to any parts beyond the ſeas, from any port or 2 whatſo- XIII. 
u 


_ © ever within this kingdom, or in purſuance of ſuch underta- - 
king or agreement, ſhall deliver, or cauſe or procure to be SE 
delivered any ſheep, wool, Sc. in parts beyond the ſeas, ſuch 

* perſon or perſons, their aiders and abettors, ſhall upon convic, 
tion be liable to the ſame puniſhment as the exporters,” _ 3 

The next ſection inflicts a like penalty upon the perſons pays Sect. 46. 
ing for ſuch inſurance. „„ 5 „ 

But as inſurances are frequently made on goods, the inſurer Sect. 48. 
not knowing what the goods are, it is declared that © all po- | 
“ * licies of inſurance which ſhall be made on goods and mer- P. 250 
„  chandizes, laden or to be laden on any ſhip or veſſel bound | 

* from Great Britain to foreign parts, which ſhall afterwards 
“ appear to be wool, woollen, or worſted yarn, Sc. ſhall be 
* deemed and taken to be null and void, notwithflancing any 
words or agreement whatſover, which ſhall be inſerted in 

«* ſuch policy of inſurance, and nothing ſhall be recovered by 
- hs affared from the inſurer for loſs or damage, or for the pre- 
« mium which ſhall have been given as the conſideration for 
_ © ſuch inſurance.”” fs | | | 

From an attentive review of theſe ſtatutes, the idea of the 
Britijh parliament may be clearly and decidedly collected; and 
the ſtatutes juſt referred to, are the moſt general in their import 
that could be found upon the ſubject; and conſequently the moſt 
proper to be mentioned here. ET] | 
The queſtion naturally occurs, what goods come under the 
deſcription of prohibited goods, To as to render an 1glurance 
upon them void. To mention by name all the different kinds 
of merchandize, which fall under that deſcription, would be 
tedious; and, as it ſhould ſeem, wholly unneceſſary. Thus 
much may be laid down as a general propofition, that all in- 
ſurances upon goods, forbidden to be exported or imported, by 


__ Poſitive ſtatutes, or by the king's proclamation i time of war; 


or Which, from the nature of the commodity, and by the laws 
of nations, muſt neceſſarily be contraband, are abſolutely null 
and void. Under the firft diviſion may be ranked all offences 
againſt the revenue laws of this country; and therefore if an 
inſurance were made in order to protect ſmuggled goods, ſuch. 


inſurance would doubtleſs be of no effect. To this head alfo 


may be referred any breach of the navigation acts, which were 
eſtabliſhed for the protection, encouragement, and advance- 
ment of our commercial and naval intereſts; and which. have 
produced thoſe effects to the wonderful extenſion of our com- 
merce, and the aggrandizement of the nation. At a very early s Rich. . 
period of the hiſtory of this country, ſeveral wiſe proviſions ' ® 
were made by parliament, ſolely with this view: but on ac- 

count of the low ſtate of commerce in thoſe ages, which was 


a the 


* — 
i * 


OF PROHIBITED GOODS. 


C HA P. the more depreſſed, by the warlike ſpirit of the nation, and e 
XIII. inteſtine commotions that agitated and diſturbed the ſtate, thoſe _ 
Jn * proyifionsin ſome meaſure failed of their effect. But the moſt 
2 P. 251 beneficial ſtatute for the trade and commerce of England is 
the ſamous navigation act, which paſſed ſoon after the reftora- 
tion of Charles the ſecond ; the outlines of which were firſt 
| framed, in the time of the commonweaith, by Oliver Cromwell. 
Scobel 132. By the reports of hiſtorians, we do not find that he framed it 
with any view to thoſe beneficial effects, which ſprung from 
it, but with a partial and confined intention, being deſigned by 
him to mortify our own ſugar iſlands, which were diſaffected 
to the parliament, and held out for the king, by ſtopping the 
lucrative trade, which they then held with the Dutch, Ano- 
7 Hume's ther motive for his conduct was this, that as the Dutch were at 
hiſt of Eng. that time rifing into opulence and wealth, and had given him diſ- 
88 guſt; and as their commerce did not conſi ſt ſo much in the produce 
of their own country (which afforded but few commodities) 
as in being the general carriers and factors of Europe, he had it 
in his power to affect their trade in a conſiderable degree, by 
prohibiting all nations from importing into England in their own 
bottoms any commodity, which was not the growth and manu- 
facture of their own country. At the reſtoration, however, 
thoſe plane, the good effects of which had probably been expe- 
rienced, were adopted by the legal and real conſtitution of the 
country; and were conſiderably improved by inſerting clauſes, 
which had been overlooked and omitted in the original deſign, 
or which time and experience had pointed out as neceſſary to 
the completion of that ſyſtem, the beneficial effects of which are 
at this day moſt ſenſibly felt, It is not wholly impertinent in a 
work like the preſent to ſtate briefly the outlines of a ſtatute, 
ſo confiderably affecting the commercial intereſts of the nation, 
and which has ſerved as the groundwork of all ſubſequent laws 
| for the good management of Aritiſb navigation. 
32 Car. 2. c. The firſt ſection of the act declares, © that no goods ſhall be 
187. % imported into, or exported out of, any plantations or territories 
* to his majeſty belonging in Aſia, Africa, or America, but in 
&* ſuch ſhips only as belong to the people of England, or Ireland, 
* Wates or Berwick, or are of the built of, and belonging to, any 
* of the ſaid territories, as the proprietors thereof, and where- 
B * of the maſter, and three fourths of the mariners are Eng/i/h, 
* (which word by a ſubſequent ſtatute, 13 and 14 Car. 2. ch, 
P. 252% * 11. ſ. 6. was explained to mean his majeſty's ſubjects of Eng- 
* land, Ireland, and his plantations generally) under penalty 
* of the ſorfeiture of all the goods and commodities which ſhall 
be imported into, or exported out of, any of the ſaid places, 
* in anyother ſhip or veſſel, as alſo of the ſhip and veſſel.” 
Set. 3 « Tt is alſo declared,“ that no goods of the growth, manufacture 
« or production of Africa, Aſia, or America, be imported _ | 
| ' | "Rp: 


d * ture of all ſuch goods, together with the ſhip or veſſel.” 
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* England, Ireland, Wales, Guernſey, Ferſcy, or Berwick, in any CHAP, 
other ſhips than ſuch as belong to the people of England, Ire- XIII. 
« land, Wales, or Berwick, or of the Ae to his majeſti/ r 
belonging, as the proprietors thereof, and whereof the maſter — an act 
and three fourths of the mariners are E:gli/h, under the penal- A= = _ 
ty of the forfeiture of all ſuch goods, and of the ſhip.” 9. prehibit- 
Ca qe No goods of foreign growth, production, or manufacture, ing the im- 
& which are to be brought into England, {reland, Wales, Guern- portation of 
* ſey, Ferſey, or Berwick, in Engliſh built ſhipping, or other ſhip- 2 SHE, 
ping belonging to ſome of the aforeſaid places, and navigated (94.750: 4: 
* by Engl mariners as aforeſaid, ſhall be brought from any o- was altered 
ther places but thoſe of the growth or manufacture, or from astothe im- 
_ * thoſe ports where the goods are firſt uſually ſhipped for tranſ- portation of 
* portation, under the penalty of the forfeiture of all ſuch goods, HO I 
* as ſhall be imported from any other place, as alſo of the ,, - byte 
aid hip: 8 8 | | 2 
„It ſhall not be lawful to load in any ſhips, whereof any 8. g. 6. 
* ſtranger or ſtrangers, born (unleſs ſuch as be denizens, or na- 
„  turalized) be owners, part owners, or maſter, whereof three - 
“ fourths of the mariners at leaſt ſhall not be Engliſb, any fiſh, 
* victuals, goods and merchandizes from one port or creek of 
© England, Ireland, Wales, Guernſey, Ferſey, or Berwick, to 
“ another port or creek of the ſame, under penalty and forfei- 


Where any privilege is given by the book of rates to goods 8eR. 7. 
„or commodities exported or imported in Z#ng/;/þ built thip- 
ping, that is to ſay, ſhipping built in England, Ireland, Wales, 

* Guernſey, Ferſey, Berwick, or in any of the lands, dominions 
and territories belonging to his majeſty, in Africa, Aha, or 

„ America, that it always is to be underſtood, that the maſter 
and three-fourths of the mariners be Eugliſb; and where it 

is required that the maſter and three-fourths of the mariners 

* * be Engliſh, the true intent thereof is, that they ſhould con- „p. 253 
* tinue ſuch during the whole voyage, unleſs in caſe of ſickneſs, 5 
death, or being taken priſoners in the voyage, to be proved 

hy the oath of the maſter or chief officer of the ſhip.” _ 

The eighth ſection prohibits the importation of goods of the $e. 8, 
growth of Muſcouy, Ruſſia, or the Ottoman or Turkiſh empire, 
into England. except in Engliſh built ſhips, whereof the maſter 
and three-fourths of the mariners muſt alſo be Engliſh, under 
the penalty of forfeiting both ſhip and goods. a 
And for preventing the practice of celpuring aliens goods, the sed. g, 
vinth ſection declares, that all wines of the growth of France or Upon this 
Germany imported in any other than Engliſh veſſels, ſhall be ſect. ſee 13 
teemet aliens goods, and pay all ftrangers cuſtoms, and duties: and 14. Car. 
which proviſion is extended to certain commodities, named in > 6 55 
the act, of the growth of Spain, the Canaries, Madeira, Portu- mt 18 1 
Lal, or the Weſtern Iflands, and of Muſcouy, Rufſia, and $166 

| OY Turkey, 
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CHAP. Turkey, It was alſo ordaired by the next ſubſequent ſection h 
XIII. of the ſtatute, in order to prevent the colouring or buying of t 

— — foreign ſhips, that no foreign ſhip ſhould paſs as a ſhip to Eng. 

. Set. 10. Jand, Ireland, Wales, or Berwick, until thoſe claiming the ſaid 0 
flip ſhould make appear to the chief officer of the cuſtoms that - 
they were not aliens, and ſhould have taken an oath, that ſuch 
ſhip was Loh fide, and without fraud by them bought for a va- 
luable con"deration, expreiting the ſum, and allo the time, 
place and perſons, from whom it was bought, and who were 
the part owners: upon which oath that they ſhould receive a 
certificate, whereby ſuch ſhip ſhould in future paſs, and be 
deemed a ihip belonging to the ſaid port, where the oath was ſo 
taken, and receive the privileges of ſuch ſhip, The officers 

Sect. IT. of the cuſtoms are not to allow any privileges to any foreign 
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2 5 as built ſhip, until certificate granted, or proof of thoſe things re- h 

| quired by this act. By the 13th ſection it is provided, that this q 

SeR. 13. act is not intended to reſtrain the importa!ion of any Eaſl India L 
commodities, loacen in Engliſb built ſhipping, whereof the ma- * 

{ter and three fourths of the mariners are Engliſb, from the 11 

uſual place of loading in thgſe ſeas, to the ſouthward and Eaſt - 1 

u ard of the Cape of Good Hape, although the ſaid ports be not 5 

the very places of their growth, There is alſo a proviſion in d; 

Sef.14.and favour of goods imported from Spain, Portugal, the Azores, - 

16. Madeira or Canary iſlands; and concerning goods and com- A 

P. 254 moditics from Sccr/aud, and ſeal oil from Rufjia. The 17th 5 

Scct. 17. ſcctien impoſes a duty upon every French ſhip coming into _ 

England, And it was laſtly enacted, that the ſhips of England, 5 

Ireland, Wales, or Berwick failing to any Engliſb plantations il 

in Aſia, Africa, or America, thould be bound in ſufficient ſure - 8 

Lies, in proportion to the burthen of the ſhip, to bring the 5 

goods loaded at ſuch plantations into England. | | | p 

Such were the proviſions of this famous ſtatute, framed by 6 

the wiidom of our anceiiors for the promotion of our naval 10 

and maritime ſtrength: upon this ſtatute have all ſubſe- « 

| quent commercial regulations been eſtabliſhed ; and from thts 6 

1 Jource they have derived ſolidity and ſtrength. But in vain « 
| have tuch rules heen framed, if inſurances upon the importa- 6 
": tion or exportation of the commodities mentioned in theſe « 
il ſtatutes are to be tolerated. It would be to render void theſe "_ 
4 good ant wile plans, and to ſet the acts of the legiſlature at « 
1 d: fiance. The concluſion is, that ſuch inſurances are abſo- 1 
lutely null, and of no effect. „5 | = 
" It was faid, ina former part of this chapter, that an inſu- A 
i rance upon any goods, the exportation or importation of 4 
1 which was forbidden by the royal proclamation in time of war, 12 
1 Plack, Was equally void, as if prohibited by ſtatute. The reaſon of Ea 

Con, 3; c. this is, that the king's proclamation in time of war has equa! u 
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ſorce with an att of parliament, and is no leſs binding * 1. 
| | | 


OF PROHIBITED GO O DS. | | 
his ſubjects. The conſequence of this doctrine is, that the CHAP 
breach of ſuch a prohibition is equally criminal with the breach XIII. 
of a ſtatute; and cannot be founded upon ſuch criminal att 
and have any validity. Theſe principles were fully confidered _ 
in the preceding chapter; and the law upon the ſubject was 
clearly ſettled in the caſe of De/mada v. Motreux, there cited at Delmad 
length: in which it was held, that the king had an undoubted eee 
right to lay on an embargo, in time of war: that che conſequence B. R. Mich. 
of a breach of ſuch a proclamation had not been fully aſcer- 25 Geo. 3. 
tained, but it was certainly a criminal act; and wherever a Vide ante 
man makes an illegal contract, the courts of juſtice will nor P 234. 
lend him their aid to compel a performance. The under- 
writer was accordingly ciſcharged from the demand ſer up againſt 
him. | | < rs | 

* We come now to conſider thoſe commodities, which from P. 255 
their nature, as well as by the laws of nations. are contraband, 
Upon this occaſion Grotius and Bynker/ſhiek are the beſt guides, Grotivs,lib, 
that can poſſibly be followed; and from them we may collect, N, lb. 
that it is unlawful to carry any thing to beſieged cities or gre; 
fortreſſes: a rule which they declare to have been eſtabliſhed | 
by common conſent, and the uſige of all nattons. Grot7us Lib. 3. c 1. 
divides goods into three kinds: ſuch as can only be of ule in ſ. 5, 
time of war; and theſe are clearly contraband, ſuch as arms 
and ammunition : 2dly. ſuch as arſwer no purpoſe in war, aud 
are merely intended for pleaſure; nd theſe may be lawfully 
conveyed to an enemy. But the third kind are of a mixed na- 
ture, ſuch as money, proviſions, thips, and the materials of 
ſhips; in which caſe, before we can decide upon the propriety 
of exporting uch commoditics, the fituation of the war be- 
tween the contending parties is to be conſidered. Upon this 
point, his reaſoning is excellent; © It,” Jays he, I cannot de- 
fend myſelf without intercepting the commodities intended 
for my enemies, neceſſity will give me the right, but ſtill I 
„ ſhall be liable to make reſtitution, unleſs tome other cauſe of 
* ſeizure appears. For if the conveyance of ſuch commodi- 
ties to the enemy ſhall prevent the execution of my plans, 
and he who carried them knew that I had beſieged or block- 
* aded the town, and that peace or a ſurrender was expected, 
* he ſhall be anſwerable for the loſs ſuſtained by his milcon- 
duct.“ With this opinion Bynkerfhoet tor the moſt part co- J. 1. C. 17. 
incides: becauſe, as he obſerves, the ſiege alone is the cauſe 
why it is not lawful to carry any thing io the beſieged, whether 
it be eontraband or not: for a belieged city is never compelled 
to ſurrender by force, but by famine, and the want of other 
deceſſaries. If it were to be permitted to fupply them with 
the things of which they frand in necd, perhaps the affailarts 
would be obliged to raiſe the ſicge. But as it is impothble to | 
lay, ef what things the beiieged ſtand in need, or in what they 

: | | Ee abound, 
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CHA P. abound. every ſpecies of commodity is forbidden to be carried 

XIII. into the garriſon; for otherwiſe there would be no certain rule 
—— 0 ſculing diſputes. This learned author, however, differs from 
Cerstius, in that paſſage where he ſays, © the carrier of goods 
“ 1hall be anf{werable, if peace or a ſurrender was expected, 


cf 


and it was f{ruitrated by ſuch means.” Bynkerſbac is of 
P. 236 * opinion, that ſuch do<triac is neither conſonant to reaſon, nor 
to the agreements entered into by the laws of nations. He 
Teatons thus: Que ratio me arbitrum conſtituit de futurs 
* deditione aut pace? et ſi neutra expectetur, jam licet obſeſſis 
quzlibet advenhere? imo nunquam licet, durante obfidione, et 
amici non eſt cauſam amici perdere, vel quoquo modo dete- 
riorem facere. Et qui advexit, non ultra tenehitur, quam 
de damno culpa dato? atquin in ſubditis id ſemper capitale 
tuit, quin et in amicis, edicto ante monitis, ſæpe et in non 
moni is. Rurſus, fi quis nondum advexit, ſed, dum adve- 
here voluit, deprehendatur, ſola rerum interceptarum reten- 
tione erimus contenti, idque donec caveatur, nihil tale in 
poſterum comm ſium iri?“ He concludes thus* © I do 
not agree to that opinion, having learnt ſrom the cuſtom 
and uſages of all nations, to fell all intercepted goods, and 
often to inflict, if not a capital, at leaſt a corporal puniſh- 
| ment 3, | | | 3 
Grot. Bynk. Such are the opinions of theſe two very learned writers, who 


F 


cc 


loc. cit, although in ſome reſpects they diller, agree in eftabliſhing this 


as a ſfeitled, undiſbuted rule, that whoever conveys any neceſ- 
ſaries to a beſieged town, camp, or port, is guilty of a breach 
of the law of nations. This being the caſe, an inſurance upon 
ſuch commodities muſt neceſſarily be void and of no effect, 
agreeably to the principles which have already been advanced. 
One queſtion only remains to be conſidered; how far inſu- 
rances upon goods, the exportation and importation of which 
are forbidden by the laws of other countries, are valid? In 
England, the law is clear, as it has been laid down by two 
very great judges, that ſuch inſurauces are good; becauſe the 
foundation of the contract is not illicit. It has been expreſsly 
held by Lord Mansfeld more than once, in which he has been 
Vile ante confirmed by the whole court of King's Bench, that one nauon 
195. never takes notice of the revenue laws of another; and there- 
Doug. 23% fore ſuch an inſurance was certainly good and valid. A ſimi— 
lar opinion ſeems to have been entertained by Lord Hardwicke; 
at leaſt ſo much may be collected from his argument, in a caſe 
x Vezey, reported in Hezey. . 5 ; | 
379• „But although this point is ſo clearly ſettled by the law of 
* P.257 Encland, in which alſo the law of France coincides, it is cer- 
1 570072301 tain that the expediency of it has been a queſtion which has 
8 very much engaged the attention of ſome conſiderable French 
authors. Their opinions can in no way affect che law of Bo: 
| | ani, 
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land, which ſtands upon much higher authority than the ſenti- C HA P. 
XIII. 
productive of ſome amuſement, if not inſtruction, to ſee by what — 


n:ents of ſpeculative men, however reſpectable; but it may be 


arguments the two different opinions are ſupported. 


Theſe who contend that ſuch inſurances are illegal, argue Pothier Tr. 
uran- 


ces. c. I. I. 
| | 2. art. 2. 1. 
conform to the laws of that country, where they trade, Everyg, 


in this manner: that they who carry on commerce in a coun- 
try, are obliged, by the cuſtom of nations, and natural Jaw, to 


ſovereign has power and juriſdiction over every thing done in 


the country, where he has a right to command; he has con- 


ſequently a right to make laws, relative to commerce Within 
his dominions, which bind all thoſe who trade, as well firan- 
gers as ſubjects. No one can diſpute with the ſovereign, the 
right he has to retain in his own country certain merchandizes 


which are there to be ſound, and to prohibit the exportation of 


them, To export them contrary to his orders, is to ſtrike a 


blow at his undoubted authority; and conſequently it is un juſt. 


But admitting, ſay they, that a Frenchman would not himſelf be 
ſubject to the law of Harn, for the trade which he carries on in 
Spain, it cannot be denied that the Spaniards, whole aſhſtance 
he requires, are ſubje& to thoſe laws; and that they offend 
extremely in aſſiſting him to export that, the exportation of 


which is prohibited by law. This ſpecies of trade then is to be 


confidered as illicit and contrary to good faith; and conſequent 


ly the contract of inſurance, introduced in order to protect it, 
by charging the inſurer with the riſk of confiſcation, is illicit, 
and cannot induce any obligation. | 


ſkill. Thus the exportation of certain commodities is prohibited 
in Spain, which the government of that country has a right to 


do : but the laws of his Catholic Majeſty are not the rule of - 
action for * Frenchmen. It is allowed them to bring ſrom Spain P. 


into France piaſtres, piſtoles, and filks, for the ſupport of the 
Banks, the manufactures, and the commerce of that country. 
Theſe merchardizes are « tawful branch of trade; and there 13 


no reaſon v.hy they ſhould not be the ſubject matter of a con- 


tract of inſurance But above all, they inſiſt, that they are juſ- 
tified by the conſtant cuſtom; and that the reafoners dn the 
other fide ought to be lets firift, when it is confidered, that this 
contraband trarle is a vice common to all commercial nations. 
The Spanlæris and Hugliſh in time of peace practiſe it in 


France : it is thereſoe permitted to carry it on in their reſpective 


countries, by way of repriſal. EE EE 
Whatever diffe:ence there may be on the queſtion of expe- 
diency; it is univeilally admitted by the French writers, that 


T%7 - 
+ 


Thoſe who ſupport the oppoſite doctrine contend, that the ex- 2 val. F, Fay 
portation or importation ot commodities prohibited by foreign 129. 
laws is no oſſence; and that the means employed to effect it are T Emerigen 
regarded by the law, as a laudable and ingenuous exertion of 12. 


CHAP, 
XIV. 
— — 
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OF WAGER-POLICIES, 
inſurances upon ſuch goods are valid, We have already ſeen 
that the ſame ideas have been adopted by the law of England; 
and that every policy upon goods, the exportation and impor- 
tation of which is not prohibited by the municipal laws of this 
country, or by the general laws of nations, is legal and binding 
upon the parties; and the underwriter muſt anſwer for every 
loſs ariſing by means of any of the uſual perils. 


* CHAPTER ru: FOURTEENTH. 


Of Wager Policies. 


| AVING in the four preceding chapters Rated the vari- 


ous caſes, in which the contract of inſurance is void from its 


very commencement, on account of its. repugnancy to thoſe 


principles of juſtice, equity, and good faith, which are the 
great foundation of all contracts between man and man; we 


ns to treat of thoſe policies, which by the poſitive ſtatute 


aw of the country are declared to be abſolutely null and void, 


Of theſe the largeſt claſs are wager- policies, or policies as they - 


are called, upon intereſt or no intereſt. 


The nature of the contract of inſurance, in its original ftate, 


was, that a ſpecifick voyage ihould be performed free from pe- 
rils; and in caſe of accidents, during bach voyage, the inſurer, 
in conſideration of the premium he received, was to bear the 
merchant harmleſs, It followed from thence, that the contract 
related to the ſaſety of the voyage thus particularly deſcribed, 
in reſpect either of ſhip or cargo; and that the perſon inſured 
could not recover beyond the amount of his real loſs. 

In proceſs of time, however, variations were made, by ex- 
preſs agreement, from the firſt kind of policy; and in caſes 
where the trader did not think it proper to diſcloſe the nature of 


his intereit, the inſurer diſpenſed with the inſured having any 


* P. 260 


intereſt either in the ſhip or cargo. In this laſt kind of policy, 
(of which we are now to treat) © valued free from average,” 
and “ intereſt or no intereſt,” it is manifeſt, that the perforx 


mance of the voyage or adventure, in a reaſonable time and 


manner, and not the bare exiſtence of the ſhip or cargo, 1s the 

object of the inſurance. | „ 
Such an object as that, from a reference to the real nature of 
an inſurance, as ſtated in the outſet of the chapter, namely, that 
it is a contract of indemnity from a real and manifeſt, not from 
* a ſuppoſed and ide l loſs, muſt have been originally bad. Indeed 
it has been declared from che bench, in the reign of queen 3 
that 


„ e  % > © 


cauſe inſurances were made for the benefit of trade, and not th 


of no effect. | 


OF WAGER-POLICIES. 
that ſuch inſurances were formerly bad; for it is ſaid in that C H A P. 
caſe that in former times, if one had no intereſt, though the XIV. 


policy ran, intereſt or no intereſ}, the inſurance was void; be 
at Aſſievedo v. 


5 — * ha _— (: ab id * 
perſons unconcerned therein, or unintereſted in the ſubject mai- Mod. 7 2 


ter, ſhould profit by them. . | 
The idea thus ſtarted is very much confirmed by what fell 

from the court in the caſe of Depaiba v, Ludluw : tor the court Depaiba v. 

there obſerved, that inſurances upon intereſt or no intereſt were Ludlow. 

introduced Vince the revolution. N | - © Conyees 
Taking it for granted then, that the law of England in this Rep. . 

reſpect, previous to the revolution, was ſuch, as theſe cafes ſup- 

bole it to he, it was perfectly conſonant to the laws of molt of 

the commercial ſtates and countries in Europe For we find 

that by politive regulations of Midullebourg, Genoa, Konyng/- 

burg, R:tterdam, and S!ockhelm, all inſurances upon wagers, or 2 Mag. 70. 

as intereſt or no intereſt, are declared to be abſolutely void, and 8 88. 189. 


But though this mode of inſuring thus gained a footing in 
England, yet when introduced, the courts of juſtice looked up- 
on theſe contracts with a jealous eye; and by their determina- 
tions ſhewed the ſtrong prejudices which they entertained againſt 
them. The courts of Equity in particular manifeſted that their 


inclination would lead them as much as poſſiible to ſuppreſs ſuch 


a ſpecies of contract: nay that they ftill conſidered them as 


void. This is evident from two caſes in Pernon's Reports. 


In one of them, the defendant had lent money on a bottomry Goddart v. 
bond, but had no intereſt in the ſhip or cargo; the money lent Garrett 2 
was Zool. and he inſured 450. on the ſhip : the plaintilk's bill ny 6 | 

Hacke . , . | rin. 'F'erm 
was to have the policy delivered up; becauſe the defendaut was 169g. 
not concerned in point of intereſt, as to the ſhip or cargo. 

Per curiam. Take it that the law is ſettled, that if a man has | 

no intereſt, and inſures ; the inſurance is void, though it be expreſ- # P, 261 
ſed in the policy, interefted or not intere/ted. The reaſon the 


law goes upon is, that inſurances were made for the benefit of 


trade, and not that perſons unconcerned therein, and who were 
not intereſted in the ſhip, ſhould profit thereby; and where one 
would have the benefit of the inſurance, he muſt renqunce all inte- 
reft in ths ſhip. And the reaſon why the law allows that a man 
having ſome intereſt in the ſhip or cargo, may inſure more, or 
five times as much, is thata merchant cannot tell how much 
or how little his factor may have in readineſs to lone on board 
his ſhip. Per Cur. Decree the policy to be delivered up to 


be cancelled. 


From the ſpirit of this deciſion, it may likewiſe appear, that 
the court of Chancery inclined to think, that an inſurance 
made with-ut the benefit of ſal vage to the inſurer, was uncon= 


ſcientious, and a proper ſubject for relief in equity; for the 


Chancellor 
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C HA P. Chancellor expreſsly ſays, where one would have the benefit of 
XIV. the inſurance, he mult renounce all intereſt in the ſhip. 


3 Tr another caſe alſo, which was on a policy of inſurance on 


| goods, by agreement valued at 600), and the inſured not to be 

LePypre v. obliged to prove any intereſt : the Lord Chancellor ordered the 

7 ae -16 defendant to diſcover what goods he pat on board; for although 

In Chan- the defendant offered to renounce all intereſt to the inſurers, 

cery, Mich. yet it muſt be referred to the Maſter to examine the value of 

Term. the po ſaved, and to deduct it out of the value or ſum of 
I7I6. 600). at which the goods were valued by the agreement. 

| There was one very remarkable difference between policies 

upon intereſt, and ſuch as were not, of which I believe notice 

has already been taken in a former part of this work; namely, 

that in policies upon intereſt, you recover for the loſs actually 

ſuſtained, whether it be total or partial: but upon a wager - 

2 Burr. 68 3. policy, you can never recover but for a total loſs. All the 

Vide. ante. doctrine, which turns upon this diſtinction between intereſt and 

P. 150. wagper-policies was conſidered at much length by Lord Mansfield 

8 in the famous cauſe of Go/s v. Withers, to which we have had 

occaſion more than once to refer. 

It has already been obſerved, that the ſecurity given to the 

inſured was very conſiderably encreaſed by the erection of two 

Aſſurance Companies, which were incorporated by royal charter 

| in the year 1720; for the legiſlature had taken care that thoſe 

* P. 262 corporations ſhould have ſufficient funds to anſwer any demands, 

| that might be made upon them, in the common courſe of buſi- 

nels. But this additional ſecurity for the inſured ſoon produced 

many dangerous and alarming conſequences, Which, if they had 

not been checked, would have proved very detrimental to the 

trade of this country. For inftead of confining the buſineſs of 

inſurances to real riſks, and conſidering them merely as an in- 

demnity to the fair dealer againſt any loſs, which he might ſuſ- 

tain in the courſe of a trading voyage, which, as we have ſeen, 

was the original deſign of them; that practice, which only pre- 

vailed fince the revolution, of inſuring ideal riſks, under the 

names of 7ntereſt or no intereſt, cr without further proof of intereſſ 

than the policy, ar without bene fit of ſalvage tothe underwriters, was 

encrealing to an alarming degree, and by ſuch rapid ſtrides as to 


Vide ante 
C. I. P- 8, 9. 


threaten the ſpeedy annihilation of that lucrative and moſt bene- 


ficial branch of trade. All theſe various kinds of inſurance juſt 
enumerated, (and many others, which the ingenuity of bad men 
found no difficulty in deviſing) having no reference whatever to 
actual trade or commerce, were ery juſtly conſidered as mere 
gaming or wager-policies : and there ſore the legiſlature thought 
it neceſſary to give them an effectual check, and, by poſitive 
rules to fix and aſcertain what property or intereſt a merchant 
{lould be permitted to inſure. | 


Accordingly 
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Accordingly an act of parliament paſſed, in the 1 = yt ar of CH AP. 


the reign of king George the Second, entitled “ an act to regu- 


late inſurance on ſhips belonging to the ſubjects of Gra 


« Britain, and on merchandizes or effects laden thereon.“ 
As this act is the moſt important and moſt extenſive in the 
whole code of ſtatute law, with regard to inſurances, I ſhall 
now cite as much of it at length, as relates to the preſent 
chapter, and afterwards the other clauſes of it under thoſe heats, 
to which they more immediately apply. _ | | 

The cauſes, which „ induce the legiſlative body 
to paſs ſuch an act, are fully ſtated in the preamble. Whereas 
* it hath been found by experience, that the making aſſurances 
« intereſt or no intereſt, or without further proof of intereſt 
than the policy, hath been productive of many pernicious 
25 proiines, whereby great numbers of ſhips, with thei: cargoes, 
have either been fraudulently loft and deſtroyed, or taken by 


„the enemy in time of war; and ſuch aſſurances have en- * P. 26 


* couraged the exportation of wool, and the carrying on many 
* other prohibited and clandeſtine trades, which by means 
* of ſuch aſſurances have been concealed, and the parties con- 


& cerned ſecured from loſs, as well as to the diminution of the 


« publick revenue, as to the great detriment of fair traders ; 
and by introducing a miſchievous kind of gaming or wager- 


ing, under the pretence of aſſuring the -riſk on ſhipping, and 


fair trade, the inſtitution and laudable deſign of making aſ- 
* ſurances, hath been perverted ; and that, which was intended 
for the encouragement of trade and navigation, has, in many 
* inſtances, become hurtful of, and deſtructive to the ſame.”” 


For remedy whereof be it enacted, that no affurance or Set. r 


* aſſurances ſhall be made by any perſon or perſons, bodies 
corporate or politick, on any ſhip or ſhips belonging to 


his majeſty, or any of his ſubjects, or on any goods, mer- 


* chandizes or effects, laden or to be laden on board of any 
* ſuch ſhip or ſhips, intereft or mo intereſt, or without further 
* proof of intereſt than the pilicy, or by way of gaming, or wager- 
ing, or without benefit of ſalvage to the afſurer 3 and that every 
* ſuch inſurance ſhall be null and void to all intents and pur- 


0 poſes.” = | 5 
Provided always, that aſſurance on private ſhips of war Sed. 3. 


* fitted out by any of his majeſty's ſubjects ſolely to cruize 
© againſt his majeſty's enemies, may he nade by or for the 
* owners thereof, intereſt or no intereſt, free of average, and 
" Without benefit of ſalvage to the aſſurer; any thing herein 


„ contained to the contrary thereof in any wiſe notwithſtand- 
mg.” ; | 


Provided alſo, that any merchandizes or effects from any S:. 3. 


* Ports or places in Europe, or America, in the poſſeſſion of he 
| 55 8 - ä—— 2 1 NO 


| . OF WAGER-POLICIES. 

C HAP. Crowns of Spain or P:rtugal, may be aſſured in ſuch way 
XIV. and manner, as if this act had not been made.“ | 
ww («) The fourth ſection relates to re- inſurances, which will be the 

(a) Sect. 4. ſubject of the ſollowing chapter. 8 5 

| "Y And be it enacted, that all and every ſum and ſums of 
. * money to be lent on bot tomry, or at re/pcndentia, upon any 

* ſhip or ſhips belonging to any of his majeſty's ſubjects, bound 

P. 264 ©* toor from the Z2/} Indies, ſhall be lent only on the ſhip, or on 


the merchandize, or effects, laden, or to be laden, on board 


of ſuch ſhip, and ſhall be ſo expreſſed in the condition of the 
& ſaid bond: and the benefit of ſalvage ſhall be allowed to the 
“lender, his agents or atligns, who alone ſhall have a right lo 
«* make aſſurance on the money ſo lent : and no borrower of money 
on bottomry or re/pondentia, as aforeſaid, ſhall recover more 
% on any aſſurance than the value of his intereſt in the ſhip, or 
in the merchandizes or effects, laden on board of 1uch ſhip, 
« excluſive of the money ſo borrowed; and in caſe it ſhall ap- 
« pear, that the value of his ſhare in the ſhip, or in the mer- 
% chandizes or effects laden on board, doth not amount to the 
“full ſum or ſunrs he hath borrowed as aforeſaid, ſuch borrower 
„ ſhall be reſponſible to the lender for ſo much of the money 
* borrowed, as he hath not laid out on the ſhip or merchandue 
laden thereon, with lawful intereſt for the ſame, . ua with 
* the aſſurance, and all other charges thereon, in the propor- 
* tion the money not laid out, ſhall bear to the whole money 
F _ notwithſtanding the ſhip and merchandizes be total) 
« loſt.” pO ES 
Upon this laſt ſection, of which we ſhall treat more fully in 
the chapter on Bottomry, it may be ſufficient in this place 
_ obſerve, that none but the lender ſhall have a right to make in- 
ſurance on the money lent, It is alſo to be remarked, dat 
this regulation of inſurance on bottomry or reſpondentia interel, 
extends only to Eaſi India ſhips: and therefore, an inſurance 
of a reſpondentia intereſt upon any other ſhips may be made in 
the ſame manner as they uſed to be before this act. It has alſ 
been decided upon this clauſe of the act, that it never meant 0! 
intended to make any alteration in the manner of inſurances: 
and it was declared by the whole court in the caſe of Glover]. 
Glover vo Black, which was fully reported in a former chapter, to be lt 
Black. eſtabliſhed law and uſage of merchants, that re/pcndentia ard 
3Burr.1394* bottomry muſt be mentioned and ſpecified in the policy of ur 
Vide antec» ſurance. z | | | 
I. P. 10. Hy the firſt ſection of the act it is clear that at this day all i 
ſurances made contrary to it are abſolutely void and of no eſſec 
which, as has already been ſhewn, was alſo the caſe by the ar 
cient law of this country. It may now be material to confict 
„ firſt, what caſes have, by the conſtruction put by the learn 


P. 265 judges upon this ſlatute, been held not to fall within. its defer 


wo 
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ton : and ſecondly, thoſe which do, and in which, the policies 
have ——_— been holden to be void. 


It was formerly a matter of doubt, whether the act was 


meant to extend to inſurances of foreign property, and on 


foreign ſhips. The better opinion, however, was, that it did 
not; for it was clear, that Fich inſurances did not fail within 
the words of the ſtatute ; and from an attentive conſideration of 
the preamble, they do not ſeem to come under the deſcription 
of the miſchiefs, againſt which it was the intention of the legiſ- 


lature to provide. But theſe doubts are entirely at an end by 
ſeveral decifions of the courts; and particularly by a very mo- 


dern caſe, in which it was expreſsly declared by the court, (and 


the reaſon for it ſtated) that the act was not deſigned to ex, 


to foreign ſhips. 


CHAP, 
XIV. 
— 


The caſe was this: che policy was on goods, on board three Thelluſſon 
French veſſels, from St. Domingo to Bourdeau. The material v. oye ack 
part of it, as to this caſe, was in the followi.g words: * On Doug. 301. 


all goods loaden or to be loaden on board the thips Le Scigncuæ, 
« La Pucelie, La Painqueur, all or any of them. The ſaid goods 
„and merchandizes by agreement are, and thall be valued at 


40 (4) on 25 caſks of clay ed ſugar, and 12 


* hogſheads of muſcavadoes : the policy to be deemed ſufficient 
% proof of in tereſl, in caſe of los. The firſt count in the de- 
claration ſtated, that goods to a great amount, being the 
property of certain foreigners, had been ſhipped on board Le 
oigneuæx, and that the had been loſt, The ſecond averred, that 
the goods were ſhipped on board the three ſhips, or ſome or one of 
them, to the amount of the tum infured ; and that two of them 
had been captured, and the other loſt. | Fs 


This caſe came before the court upon a motion to ſet aſide 


the writ of enquiry, which had been executed before the ſheriff, 
after a judgment by default, on this ground: that the jury had 
aſſeſſed the damages to the amount of the defendant's ſubicrip- 
tion, without any proof of the amount or value, or any evidence 
whatever, except that of the defendants handwriting to the 


* policy. In addition to this objection, an affidavit was produced, # P. 266 


tending to ſhew, that in fact the inſured had no interelt. It was 
argued for the defendant, that by the expreſs agreement of the 
parties, no other proof of intereſt but the policy was required 


and this inſurance on foreign ſhips and property was not within 


the ſtatute prohibiting ſuch policies; ſo that the plaintiff was 


entitled to recover the ſum inſured by the defendant, even if it 
could be proved that the inſured had no property on boards 


Ihe court ſaid that this was not a policy within the ſtatute, 


foreign {hips not having been included in that act, on account 
(2) This was blank, as here printed, 


4 


| 
i 
| 2 


——ͤ—ͤ— — 
- - 


CH4 p. of che difficulty of bringing witneſſes from abroad to prove the 


XIV. 
— — 


Vide ante 
. 


Lewis v. 
Rucker. 
2Burr.1167. 
Vide ante 


c. 6 p. 104. 
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intereſt The only difficulty there could have been here, waz 
{rom the circumſtance of there having been three ſhips ; but 
the ſecond count was ſo framed, as to make the caſe the ſam: 
as i there had been but one. By ſuffering judgment to go by 
default, the defendant bas confeſſed the plaintiff's title to re- 


cover; and the amount was fixed by the ſtipulation in the 


olicy. | | 

: It 8 formerly thought, that a valued policy was a wager 
policy, like intereſt or no intereſt. But this idea is now 
exploded, as we ſhall 3 ſhew by a ſolemn decifion of the 
court of King's Bench. Of the difference between open and 
valued policies much has been already ſaid; and the origin of 
the latter was derived from this ſource, it being ſometimes 
troubleſome to the trader to prove the value of his intereſt, or to 
aſcertain the quantity of his loſs, he gave the inſurer a higher 
premium to agree to eſtimate his intereſt at a preciſe ſum, To 
recover upon this kind of policy, the inſured need only prove 
that he had an intereſt, without ſhewing the value. If indeed 
it appeared, or could be made appear, that the intereſt proved 
was merely a cover to a wager, in order to evade the ſtatute, 
there is no doubt ſuch a policy would be void, 

All this doctrine was very fully ſtated, and commented upon 
by Lord Mansfield, in giving judgment in a cauſe then depend- 
ing in the court of King's Bench. A valued policy,” ſaid 
his Lordſhip, is not to be conſidered as a wager policy, or 
like zntere/t or no intere/l, If it were, it would be void by 
the act of 19 Ges. 2.c. 37. The only effect of the valuation 
js fixing the amount of the prime coft; juſt as if the parties 
« had admitted it at the trial: but in every argument, and for 
« every other purpoſe, it muſt be taken that the value was fixed 
« in ſuch @ manner, as that the inſured only meant to have an 
« indemnity. If it he undervalued, the merchant himſelf 


4 ftands inſurer for the ſurplus. If it be much overvalued, it 


«© muſt be done with a bad view; either to gain, contrary to 
« the I9th of the late king; or with ſome view to a fraudulent 
&« loſs therefore an infared never can be allowed to plead in a 
« court of juſtice, that he has greatly overvalued, or that his 
« intereſt was a trifle only. It is ſeteled, that upon valued 
policies: the merchant need only prove ſome intereſt, to take 
« jt out of 19 Geo, 2. becauſe the adverſe party has admitted the 
% value: and if more were required, the agreed valuation 
« would ſignify nothing. But if it ſhould come out in proof, 
e that a man hadinſured 2000. and had intereſt on board to 
„ the value of a cable only; there never has been, and I believe 
« there never will be a determination, that by ſuch an evaſion 
the act of parliament may be defeated. There are many con- 
« yeniencies from allowing valued policies: but where they 

5 | 8 aa 


« are uſed merely as a cover to a wager, they would be 01K HA P. 


© ſidered as an evaſion. The effect of the valuation is only 


XIV. 


« fixing conc luſively, the prime coſt, If it be an open policy, — 


« the prime coſt muſt be proved: in a valued policy it is 
« agreed.” For theſe reaſons Lord Mansfield held, that a 
valued policy is not void by the ſtatute of the 19 Geo. 2 

The paſſage juſt quoted at length was, in a ſubſequent caſe, 
3 to in the judgment of the court; and the doctrine chere 
advanced was adopted and confirmed. TED 7 

It was an action on a policy of inſurance on the ſhip Provi- 
dence, at and from Surinam, or whatſoever other ports in the 


—— 


Grant v. 


arkinſôn, 


Michaelm. 


Weſt Indies at which the ſhip might load, to Quebec, At they, Geo. 3. 
trial before Lord Mansfeld, at the fittings after Trinztyin B. R. 


Term 17581, the principal queſtion on the merits was, whether 
the plaintiff had an inſurable intereſt, It was an inſurance on 
the profits expected to ariſe on a cargo of moloſſes belonging to 
the plaintiff, who had a contract with government to ſupply 
the army with ſpruce beer. Lord Mansfield thought it 
an inſura ble intereſt. But the part of the caſe, which calls for 
our attention at preſent, was a clauſe declaring, © that in caſe 
6 Joſs, it was agreed that the profits ſhould be valued at 1000/7, 
et without any other voucher than the policy,” This, it was 
inſiſted, rendered the policy void,as well within the letter, as 
within the ſpirit of the 19 Ges. 2. c. 37. | . 
Lord Mansfield, at the trial, inclined to think that the con- 
tract was a fair one; but ſtill he could not get over the . 51 


tion, the inſtrument being void on the face of it. His Lordſhip, 
however, ſaved the point for the opinion of the court, a verdict 


being entered for the plaintiff, ſubject to that reference, 
In Michaelmas 'Term following the matter came on to be 
heard; when, after full argument at the bar, | 
Lord Mansfield, C. J. ſaid: © I have, fince the fittings at 
« Guildhall, on further conſideration, changed my opinion. I 
then thought the preſent policy within the act of parliament : 


„J now think otherwiſe. On the conſt ruction of the att, it 


* has uniformly been held. that a valued policy is not void. It 


is incumbent on the plaintiff to prove ſome intereſt; but it is 


not neceflary to go into the whole value. In the caſe of 
* Lewis v. Rucker, this doctrine was much conſidered,” — 
Here his Lordſhip read the words already reported, and then 
he proceeds thus] This inſurance is on the profits of a cargo, 


belonging to a man, having a contract to ſupply the army, 


and if it arrive the profits are pretty certain. The meaning 


© of the policy is not to evade the act of parliament, but to 


avoid the difficulty of going into an exact account of the 
quan. I cannot diſtinguiſh it from a valued policy; and 


ere is no pretence for ſaying it is a wagering one.” The 


* other 


| CHAP. 


XIV. 
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other judges concurred; and the often was given to the 
plaintiff, | e 


——◻—E in another caſe it alſo appeared, that an inſurance had been 
Da Coſta v. made upon any of the packet-boats that ſhould ſail from Liſbon 


Firth; 
4 Burr. 


1966. 


P. 269 


Vide ante 
P. 118, 164. 


to Falmouth, or ſuch other port in England as his majefty ſhould 
direct, for one year, from October 1763, to October 1764, upon 
any kinds of goods and merchandizes whatſoever. And it was 
agreed, that the goods and merchandizes ſhould be valued at the 
ſum inſured on ſuch packet-boat, without farther proof of intereſ} 
than the frlicy ; and to make no return of premium for want of 
intereſt being on bullion or goods. The inſured had an intereſt 
*in bullion on board the Fanover packet, being one of the king's 
packets between Liſh;n and Falmouth : and it was totally loſt 
within the time mentioned in the policy. a . 

This caſe has already been quoted for another purpoſe: but 
on this point, the court held, that this was a policy of a peculiar 
fort ; and was an exception out of the ſtatute of 19 Gece 2. c. 3). 
It is a mixed policy; partly a wager-policy, partly an open one: 
and it is a valued policy, and fairly ſo, without fraud or miſ- 
repreſentation. Therefore the loſs having happened, the in- 
ſured is intitled as for a total loſs. _ | 

It has alſo been ſolemnly ſettled, that, upon a joint capture 
by the army and navy, the officers and crews of the ſhipy, before 
condemnation, have an inſurable intereſt, by virtue of the prize 


act, which uſually paſſes at the commencement of a war. 


Le Cras v. 
Hughes 

: B. R. Eaſt, 
22 Geo. 3. 


officers; to the ſcamen, marines, and ſoldiers on board every 


This was ſo held in an action upon a policy of inſurance on 
the ſhip Sr. Domingo, at and from Omoa to London; upon 
which a caſe was reſerved for the opinion of the court. The 
facts of the caſe were theſe : Captain Luttrell, commanding five 
of his majefty's ſhips, and Captain Dalrymple, commanding a 
party of the ; forces, captured two Spaniſh regiſter ſhips, 
lying under the protection of Fort Omoa that the ſhip &. 
D:mings (on which the inſurance was made) was one of the 
prizes, and was coming home laden with the property then 
captured; upon which ſhip the defendant underwrote 500/.: and 
that the ſhip was Joſt by perils of the ſea. The queſtion was, 
whether, by virtue of the prize act of the 19 Geo. 3. c. 67. the 
officers and crew of the ſhips under captain Luttrell had ſuch an 
inſurable intereſt in the Sf, Domingo, as to entitle them to re- 
cover? 3 | | 
Lord Mansfield.—* There are two queſtions in this cauſe ! 
1 - Whether the ſea officers had an inſurable intereſt ? This 
will depend on the prize act and proclamation. 2dly. Whether 
poſſeſſion would entitle them to inſure, upon the bare contin- 
gency of a future grart from the crown ? As to the firſt, con- 
ſider the act of parliament, which gives to ail the people on 
board, that is, to the flag officers, commanders, and other 


ſhip 


„ ̃ —T—ꝑ2—ͤ—᷑ . LL ˙ ͤ—‚—˙ ̃ ˙ 


pagodas ; that the veſſel being delayed below the Cape and 
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* ſhip and veſſel of war, the ſole intereſt and property of and in C HA P. 

all and every ſhip and veſſel, goods, and merchandizes, which XIV. 
they ſhall take during the war, after condemnation, Does tk 
act fay, that the ſeamen only ſhall take? does it leave a joint“ P. 270 


capture by tae army and navy undefined? Certainly not. 
Suppoſe, for inſtance, a caſe which I remember to have hap- 
pened: a Dutch and Engliſh fleet combined captured ſome ſhips ; 
the #ngli/h ſailors could not take ſolely ; nor could the act mean 
that they ſhould have nothing. In the cafe in queſtion, ſup- 
poſe captain Dalrymple had given no ailiftance, is there any 


doubt that captain Luttrel} would have taken the whole? The 


only difference is, that now he has not the merit of a ſole 
capture. The word © /ol4iers” in the proclamation, means 
. on board the ſhip. Thus it ſtands on the act and pro- 
clamation. But ſuppoſing that doubtful, as far back as queen 


Annes time down to the preſent, wherever a capture has been 


made by a king's ſhip or a privateer, the crown has always 
given a grant of it after condemnation. There is no inſtance 


to the contrary, Has not then the inſured ſuch an intereſt in 


the ſhip coming home, as to entitle them to an indemnity ? 
Suppoſe a man is made agent of prizes; he has not the poſſeſſion 
of the property, and yet he has ſuch an intereſt in any ſhip 
coming home, that he may inſure Here the inſured have the 
poſſeſſion, and a certain expectation of receiving the property 


captured for their own emalument from the crow: 


A for the plaintiff. | | 5 8 

n the conſtruction of the act it has been holden, that all in- 
ſurances made by perſons having no intereſt in the event, 
about which they Bahre, or without reference to an/ property 
on board, are merely wages, deſtructive of the true ends for 
which this contract was introduced into the mercantile world; 


and therefore are to be confidered as abſolutely null and void. 


Upon a motion for a new trial, Lord Mansfield, who had 


tried the cauſe, made the following report : This was an action Kent v. 
brought by the plaintiff, who was a ſurgeon on board an Za. d.Cowp. 


Indiaman, againſt the defendant, a paſſenger in the ſame ſhip, 
to recover a ſum of 10007. upon a ſpecial Ne bearing 
date the 18th of Fuly 1774; by which, after reciting, that 


* ®* whereas the plaintiff had agreed to Fel to the defendant the „ p. 271 


* ſum of 20l. ſterling at the next port the ſhip ſhould arrive at, 


_ © 1t was witneſſed that he the defendant, in conſideration 


thereof, did undertake that the ſaid ſhip ſhould fave her paſ- 
* ſage to China that ſeaſon ; and in caſe ſhedid not, that then 
he would pay to the plaintiff the ſum of 1000), at the end of 
* one. month after the arrival of the ſaid ſhip in the river 
* Thames,” At the trial it appeared, that the plaintiffduly 
paid the amount of the 20l. to the defendant at the next port, in 


4 Madras 
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Madras, in conſequence of a miſcalculation of five days in the 


reckoning, and the mon ſoons ſetting in earlier than uſual, ſhe 


Uu loſt her paſſage. That the plaintiff had /ome goods on board, 


which were liable to ſuffer by the loſs of the ſeaſon ; and that 


- whillit it was ſtill doubtful whether the ſhip would or would pot 


But the uſe of it was perverted by its being turned into a wager, 
To remedy this evil, the ſtatute of the 19 Geo. 2. c. 37. was 


fave her paſſage, the captain had applied to each of the parties, 
to perſuade them to reſcind the agreement ; repreſenting that 


the ſum to be paid in either event would be more thai the loſer 


could afford. That the plaintiff was willing to have cancelled 
the agreement; but the defendant poſitively refuſed. The 
jury ſound a verdict for the plaintiff, damages 9804. but I gave 
"the deſendant leave to move for a new trial upon the queſtion, 


whether this were not an agreement within dhe flatute 19 Geo. 2, 


c. 37, and therefore void. 


* 


After this caſe had been fully argued at che bar, 


Lord Mansfield ſaid: A policy of inſurante is, in the nature 


of it, a contract of indemnity, and of great beneſit to trade. 


made ; which, after enumerating in the preamble the various 


frauds and pernicious practices introduced by the perverſion of 


* P. 272 


this ſpecics of contract; and amongſt others, that of gaming or 


wagering under pretence of inſuring veſfels, &c. proceeds 
under general words, to prohibit 4 contracts of inſurance by 

way of gaming or wagering, Here, the plaintiff gives ſo much 
to the defendant in conſideration that the ſhip ſhould ſave her 
paſſage to China ; and if not, then, upon her returning ſafe to 


England, he is to receive 1000/. If the firſt of theſe events 
happened, the defendant won; but he could not loſe, unleſs 


* both happened. Is not this gaming? Is not this wagering? 


If this were allowed, all wagering policies would be turned into 
this form, and the act would be entirely defeated. lt there is 


no intereſt in the caſe, it is gaming and wagering. Ihere- 


fore there muſt be a new trial. 


From this caſe we find, that the principle ſtated by Lord 


Mansfield in Lewis v. Rucker is confirmed: namely, that where 
a man inſures 2ccol. and it turns out in proof that he has an 


Intereſt to the value of a cable only, ſuch an intereſt will ne⸗ 


ver be allowed to operate ſo as to evade the ſtatute. For in 


this caſe, it appeared in evidence, that the plaintiff had ſome _ 


gesds on board; but that was held not to be an intereſt ſuffici- 
ent to juſtify an inſurance ſo evidently contrary to the act of 


parliament. 


Indeed wherever the court can ſee upon the face of the policy, 


that it is merely a contract of gaming, where indemnity is not 


the object in view, they are bound to declare ſuch policy 


void. 


The 
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oo -E Tens 
| The plaintiffs had lent to Lawſun, captain of the Lord Hol- CHAP. 
lind Eaft Indiaman, 26, ocol. for which he had given them a 


common bond, in the penal ſum of 52,000/. While he was . n 3 
with his ſhip at China, the plaintiffs got a policy of inſurance Auotfler v 
' underwritten by the defendant and others, which was in the fol- Bourdieu. 
lowing terms: © at and from China to Londen, beginning the Doug. 451. 
adventure upon the goods from the loading thereof on board the 8 
ſaid ſhip at Canton, in China, &c. and upen the ſaid ſbip, 
ſrom and immediately following her arrival at Canton in China, 
valued at 26,000). being the amount of“ Captain Patrick Law- 
% /en's common bond, payable to the parties, as ſhall be de- 
_ © ſeribed at the back ofthis policy; and it bears date the 16th 

% day of December 1/775 ; and in caſe of loſs, no other prorf of 
„ intereſl to be required than the exhibition of the ſaid bond: 
« warranted free from average, and without benefit of ſalvage 
to the inſurer.” _. | EE es, 

At the head of the ſubſcription was written, © On @ bond as 
above expreſſed.” Captain Lawſon ſailed from China, and ar- 
rived ſafe with his privilege (as it is called) or adventure, in | 
* London, on the 1ſt of July 1777, none of the events inſured “ P. 273 
againſt having happened. The receipt of the premium was | 
| 3 on the back of the policy. This caſe came be- 
fore the court upon an action for a return of premium, on the 
ground thay, the policy being without intereſt, the contract was 
void. This caſe, as far as it relates to the queſtion of return of pre- 
mium, will be conſidered in a future chapter: but in the courſe 
of the diſcuſſion, it became neceſſary to determine, whether 
the policy, juſt recited, was good within the ſtatute. At the 
trial, which came on at the fittings after Trinity term, 1780, 
the Chief Juſtice was of opinion, that this was a gaming policy 
prohibited by the ſtatute of 19 Geo. 2. c. 37. and a verdict was 

given for the defendant. His lordſhip, however, having ex- 
preſſed a doubt upon the propriety of his opinion on other points 
of the cauſe, a motion for a new trial was afterwards made, 
and all the queſtions came to be debated before the court: 
when the majority of the judges confirmed Lord Mansfeld's firlt 
direction upon all the points. It is true Mr. Juſtice M illes dif- 
fered from his brethren upon that occaſion ; the learned judge 
being of opinion, upon the queſtion relating to our e en- 
quiry, that this was not a gaming policy : that it did not ap- 
pear to him, that the parties had any idea they were enterirg 
into an illegal contract: that the whole was diſcloſed, and they 
thought there was an intereſt ; this was a miſtake ; but itis a 
new point of law. | | | os 

The three other judges ſupported their opinions vpon the fol- 
lowing grounds, | % ĩ ů ls 5 

Lord Mansfield,—Tt is certainly true, in many inflances, 
that firſt thoughts are beſt, I am now very much inclined to 
| GE ge ---,— my 


OF WAGER-POLICIES. 
CHAP. my firſt opinion. There are two ſorts of policies of inſurance; 
XIV. mercantile and gaming policies, The firſt fort are contracts of 
—— ; my, and of indemnity only; and from that principle a 
great variety of decifions and conſequences have followed 
The ſecond ſort may be the ſame in form; but in them there is 
no contract of indemnity, becauſe there is no intereſt upon 
which a loſs can accrue.» They are mere games of hazard, 
like the caſt of a die. In the preſent caſe, the nature of the 
inſurarce is known to both parties. The plaintiffs ſay, © We 
| * mean to game; but we give our reaſon for it; Captain 
P. 274 © Laon owes us a ſum of money, and we want to be ſecure in 
© caſe he ſhould not be in a ſituation to pay us.“ It was a 
Helge, But they had no intereſt ; for if the ſhip had been loſt, 
and the underwriters had paid, ſtill the plaintiffs would have 
been entitled to recover the amount of the bond from Lawſen, 
\ This then is a gaming policy; and againſt an act of parliament. 
al Mr, Tuſtice Ahhurft,—A policy of inſurance ought to be a 
= mere contract of indemnity, and nothing more; but here the 
money might have been paid twice, which ſhews deciſively 
that this was a gaming policy. : ä | 
Mr. Juſtice Br/ler.—=it is very clear to me that the plain- 
tiſſs ought not to recover, There was no fraud on the part of 
the underwriters, nor any miſtake in matter of fact. If the law 
was miſtaken, the rule apphcs, that zgnorantia uris non excuſat, 
This was a mere gaming policy without intereſt. "Agreeably 
to this opinion, the rule for a new trial was difcharged. 
The ſecond ſection of the att in queſtion, which allows of 
inſurances being made on private ſlips of war, intereſt or no 
Intereſt, ſeems ſ1fficiently clear, and requires no ex lanation. 
The third ſcction, by which inſurances upon any merchan- 
dizes or effects from any ports or places in Europe or America, 
in the poſſeſßon of the crowns of Spain or Portugal may be 
effected in the manner practiſed before this act was paſſed, 
Nr. Juſtice ſeems to be obſcurcly worded. The learned commentator 
Viackſone, upon the law of Hng!:nd obſerves, that the reaſon of this pro- 
el., viſo is ſofficiently obvious, Notwithſtanding this authority, 
Com. 408. jn order to comprehend the meaning of the legiſlature, we mult 
obſerve, that the trace from Spain and Portugal, to their 
reſpective colonies and eſtabliſhments in South Amerita, and the 
returns thereof, can only be carried on by their own ſubjects; 
and all other perſons are prohibited from that trade by poſi— 
tive regulations of theſe reſpective ſtates. The conſequence 
of ſuch a prohibition is, that all the goods and merchandizes, 
which the ſubjects of this and other countries export from Spain 
and Portuzal, muſt be in the names of Spaniſb ſubjects. So 
that it was abſolutely neceſſary to make this exception; (for no 
other proof, but the policy itſelf can be brought) otherwiſe all 
1hirances upon that branch of trade mull have been entirely void. 


The 


? 


ſubject of t 
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* The words, however, ſeem to allow a greater latitude than was C H AP, 
meant by the legiſlature in making ſuch a proviſion: for by XV. 
adverting merely to the words, inſurances from any ports o 
places in Europe or America, belonging to Spain and Portugal & p. 275 


to England or other ports of Europe may be made, as if this 
act had never paſſed. Whereas by attending to the prohivition 


$- 


of trade juſt mentioned to any but the ſubjects of % in and 


Portugal, as the commerce between theſe colonies and the pa- 
rent countries can only be carried on by ſubjects, it is evident 


| that the legiſlature intended rather to have ſaid, that inſurances 
on goods from ports belonging to Spain and Fortugal in Europe 


to any ports in America belonging to thoſe courts; and from ſuch 


ports in America to ſuch ports or places in Europe, ſhall be va- 


lid and effectual contracts, than to authorize inſurances from the 


dominions of Spain and Portugal in Zuroße or America, to 
whatſoever place in the world the ſhip, in which theſe po are 
to be carried, may happen to be deſtined. The words, 


owever, 


certainly admit of that broad conſtruction; for the place of deſ- 


tination is not aſcertained. 


Upon this ſection of the act, it may be obſerved, that the 


equitable conſtruction of ſuch contracts of inſurance as are pro 
tected by it, ſeems to be, that they may be made without inte- 
_ reſt, notwithſtanding the caſe of Goddart v. Garrett, above cit- V. ante p. 


ed: fince in ſuch inſtances it is impoſli ble for the perſon inſured 260. 


to bring any certain proof of intereſt on board. 


Hitherto we have ſpoken merely of that part of this very ſa- 


lutary act, which requires, that every perſon making ſuch a con- 
tract, ſhould have an intereſt in that, which is the object of the 


inſurance. Another part of it ftill claims our attention, that 


caſes it is e e ; and when it is allowable, will form the 
e following chapter. 0 Es | 


*CHAPTER ms FIFTEENTH. 


Of Re-Aſſurance: and Double Inſurance. 


i R E-ASSURANC E, as underſtood by the law of Eng- 


land, may be ſaid to be a contract, which the firſt inſurer enters 
into, in order to relieve himſelf from thoſe riſks which he has 
incautiouſly undertaken, by throwing them upon other under- 
writers, who are called re-aſſurers. This ſpecies of contract 


has obtained a place in moſt of the commercial ſyſtem of the 


trading powers of Europe; and * allowed by them at chis 


day to be politic and legal. The 


ex- 


7 . 


earned Roccus has decided 


_ which prohibits re- aſſurances. What a re- aſſurance is; in what 


P. 276 
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XV. authorities in ſupport of his opinion. © Aﬀecurator, poſt 


.. factam aſſecurationem, poteſt ſe aſſecurari facere ab alio 
Roccus de © affecuratore, et iſte ſecundus aſſecurator tenetur pro aſſecu- 
Aſſecur. © ratione factà a primo, et ad ſolvendum omne totum, quod 
Not. 12. 4 primus aſſecurator ſolverit, et ifta ſecunda aſſeeuratio Aug, | 


Le Guidon. By the ancient law of France ſuch aſſurances were reckoned 
c. 2. art. 19. valid, and perfectly conſiſtent with equity and good conſcience, 
The author of the Guidon obſerves, that if it ſo happen that 
the inſurers, after underwriting the policy, repent of their en- 
gagement, or are afraid to encounter the riſk, they are at 


liberty to re-infure ; but ſtill they cannot prevent the inſured 
from making his demand upon them in caſe of loſs, for having 
by their ſignature, promiſed indemnity, they cannot, by any 
proteſtations to the contrary, diſcharge themſelves from their 


reſbonſibility, without the conſent of the inſured, Leꝛuis the 
Fourteenth, when, by the aſſiſtance of the ſamous Colbert, he 
promulzated thoſe ordinauces, which will be a laſting honour 
to the French nation, adopted hg idea that prevailed when the 
Ord. Lewis Cuidon was written: for by ai article in that celebrated code 
T4. tit. Al- of laws, he expreſsly declared, © that it thould be lawful to 
fur. art. 30. 4 the inſurers to make re-afſurance with other men of thoſe 
2. Mag. 190. © effects, which they had themſelves previouſly inſured.“ It 


233, 419- „is not in France alone that this law prevails; for by the politive 


F. 277 and exprels regulations and ordinances of, Koningſberg, Ham- 
burgh, and Bilboa, re- aſſurances are allowed to be effected, and 
conſequently are lawful contracts. | 


By the paſſage cited from the Guidon it might be obſerved, - 


that it was a diſtinguiſhing character of this ſpecies of con- 


tract, that notwithſtanding a re- inſurance, the firſt contract 
1 Emerigon ſubſiſts as at firſt, without change or amendment. The re- 


. inſurer is wholly unconnected with the original owner of the 


| originally, ſo none is raiſed by the ſubſequent act of the firſt un- 
Pothier, tit. derwriter, The riſks of the inſurer form the object of the re- 


N "ah in ſurance, which is a new independant contract, not at all con 
% 9% cerning the inſured; who conſequently can exerciſe no power 


or authority with 0 ... | 
Agreeably to the laws of thoſe countries juſt referred to, and 
conſiſtently with the opinions of thoſe reſpectable writers, 


whoſe works we have had ſuch frequent occaſion tio mention, 


the law of England adoptech their regulations, and permitted 


the underwriters upon policies to inſure themſelves againit 
thoſe riſks for which they had inadvertently. engaged to indem- 


nify the inſured; or where perhaps they had involved them- 


ſelves to a greater amount, than their ability would enable 
them to diſcharge. Although ſuch a contract ſeems perfectly 
ſaic and reaſonable in itſelf, and might be productive of very. 


bene- 


CH A P. expreſsly in favour of it; and has recited many reſpectable 


property inſured; and as there was no obligation between them 


OF DOUBLE INSURANCE. 


beneficial conſequences to thoſe concerned in this important C HAP. 


branch of trade; yet, like many other uſeful inſtitutions, it 


was fo much abuſed, and turned to purpoſes ſo pernicious t 


a commercial nation, and ſo deſtructive of thoſe very benefits 
it was originally intended to promote and encourage, that the 
legiſlature was at laſt obliged to interpoſe, and by a poſitihe 
law to cut off all oportunity of practiſing thoſe frauds in fu- 
ture, which were become thus glaring and enormous. | 


Accordingly by the fourth ſection of that ftatute, which 19 Geo. 2. 
formed the ſubje& of the preceding chapter, it .was enacted, e. Heb Ae 


5 85 that it ſhould not be lawful to make RI-AssURANCE, unleſs 
e the aſſurer ſhould be inſolvent, become a bankrupt, or die; 


in either of which caſes, ſuch aſſurer, his executors, ad- P. 278 


„ & miniſtrators, or aſſigns, might make re- aſſurance, to the 
amount before by him aſſured, provided it ſhould be expręſſed 
in the policy to be a re- aſſurance. _ 
From this act it is apparent, that all kinds of re- aſſurance 
are not prohihited: but wherever ſuch a contract tends to the 
advancement of commerce, or to the real benefit of an irdi- 
vidual, in ſuch a caſe it ſhall be permitted. Thus in caſe of 
infolvency or bankruptcy, it is advantageous to the creditors 
In general, as well as to the individual, that a re-aſſurance 
ſhould be made: for by theſe means the fund of the bankrupt's 
_ eſtate is not diminiſhed in caſe of loſs, and the inſured has a 
better ſecurity for the payment of the amount of his damage, 


or at leaſt a proportion of it. (a) If the inſurer die, it _ 
| 2 8 | = 


(a) Formerly, if an underwriter became a bankrupt after he 
| had ſubſcribed the policy, and before a loſs happened, the inſured 
Was not entitled to a dividend out of the ban krupt's eſtate. This 
being found a heavy inconvenience, and a diſcouragement to 

trade, parliament was obliged to interpoſe, and to alter the law 


In this reſpect. The ſtatute recited, © that merchants and tra- 19 Geo. 2. 
ders frequently lend money on bottomry, or at reſpondentia, © 3% L. 3. 


and in the courſe of their trade, frequently cauſe their ſhips 
_ © or veſſels, and the goods and merchandizes loaded thereon, to 
be inſured; and that where commiſſions of bankruptcy have iſ- 
© ſued againſt the obligor in ſuch bottomry or reſpondentia bond, 
or the underwriter, or aſſurer in ſuch aſſurance, before the 
loss of the ſhip or goods, in ſuch bond or policy of inſurance 
* mentioned, had happened, it had been made a queſtion, whe- 
Ather the obligee or obligees in ſuch bond, or the aſſured in 
_ * ſuch policy of inſurance, ſhould be let in to prove their debts, 
or be admitted to have any beneſit or dividend under fuch 
_ * commiſſion, which might be a diſcouragement to trade.“ It 
was therefore enacted, © that the obligee in any bottamry, or 
_* 7e/p3ndent;ia bond, and the aſſured in any policy of inſurance, 
| CCC *" made 
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C H A P. leſs neceſſary ind beneficial to his e chat there ſhould 


XV. 


be a re- aſſurance, than it was in the former caſe of a bank- 


— * ruptcy; becauſe it will provide aſſets to ſatisfy the inſured in 


P. 279 


Vide ante, 
c. 14. 


caſe a loſs ſhould happen, and thus ſecure. the eſtate of the 
deceaſed for the benefit of his heirs. Indeed, in both caſes, 
the intention of the legiſlature ſeems to have been, to pror ide 
a fund for the payment of that proportion, which in caſe of an 
ipſolvency, the inſured will have a right to demand, in com- 
mon with the other creditors; and for the payment of the 
whole, without prejudice to the heir, even in caſes where the 


anceſtor, at the time of his death, was in ſolvent circumſtan- 


CES. | 

This act is worded in ſuch expreſs terms, excluding every 
ſpecies of re-afſurance, except in the three inſtances of death, 
bankruptcy, or inſolger.cy, that a doubt, as it ſhould ſeem, 
could hardly be found upon it. But as it was held, thai the 
firſt clauſe of the ſtatute, prohibiting inſurances, intereſt or no 
intereſi, did not extend to foreign ſhips; ſo it was argued, that 
re- aſſurances made here on the ſhips of forcigners did not fall 
within the act. It might have occurred, however, that the firſt 
clauſe of the ſtatute is qualified, and only prohibits fuch inſu- 
rances when made on his maje/ty's ſhips, or rhe ſhips belonging to 
his majſſiy's ſubects : whereas the clauſe in queſtion is general 


and without reſtriction; the inference from which is, that che 


legiſlature had both objects in view, and meant wholly to pro- 
hibit the one, but not the other. EEE | 


— 


* made and entered into, upon a good and valuable confiderau- 


* on, bond fide, ſhould be admitted to claim. ; and after the loſs 


or contingency ſhould have happened, to prove his, her, or 
* their debt and demands, in refpe&t of ſuch bond or policy of 

'* inſurance, in like manner as if the loſs or contingency had 
happened beſore the time of the iſſuing of ſuch commiſſion of 
bankruptcy againſt ſuch obligor or inſurer; and thould be 
entitled unto, and ſhould have and receive, a proportionable 
* part, ſhare, and dividend of ſuch bankrupt's eſtate in propor- 
uon to the other creditors of ſuch bankrupt, in like manner, 
* as if ſuch loſs or contingency had happened before ſuch com- 
„ miſſion iſſued: and that all and every perſon and perſons, 
* againſt whom any commiſſion of bankruptcy ſhould be aware- 
* ed, ſhould be diſcharged of and from the debt or debts, ow- 
ing by him, her, or them, on every ſuch bond and policy of 
* inſurance as aſoreſaid, and ſhould have the benefit of the ſe- 
* veral ſtatutes now in force againſt bankrupts in like manner, 
to all intents and purpoſes, as if ſuch lofs or contingency had 
„happened, and the money due in reſpect thereof had become 
* payable, before the time of che ifluing out 1 

| . 8 | his 


OF DOUBLE INSURANCE. 


| This point came on to be conſidered by the Court of King's CHAP, 

Bench, in the year 1787, in the form of a ſpecial cafe, ſtating XV. 

that a re-aſſurance was made by the defendant on a Frenca 

veſſel, firſt inſured by a French underwriter at Marſcilles, who Andree v. 

was living, and who, at the tine of ſubſcribing the ſecond po- 1 

licy, was ſolvent. 5 „ Rep. 101. 
The court (Aſhurſd, Buller, and Graſe, juſtices) were una- 5 

nimouſly of opinion, that this policy of re- aſſurance was void: 

and that every re- aſſurance in this country, either by B» 52/9 

ſubjects or foreigners, on r itiſb or foreign ſhips, is void by the 

flatute; anleſs the firſt aſſurer be inſlvent, became à baukrupt, 

or die. 1 EEE . | | | x 

„There is another ſpecies of re- aſſurance allowed by the laws « 5, 280 

of France, as eſtabliſlied by an ordinance of Lewis the Four- 1e Guider 

teenth, which was allo taken from that ancient and excellent g. 2. art. 20 

French treatiſe, that has been ſo frequently mentioned. By 

this regulation, it is declared lawful for the aſſured to inſure the Ord. of 

ſolvency of the underwriter. By theſe means, the perſon in- Lewis I4 

ſured gets rid of thoſe ſears, which he may have conceived con- Aſtu. 

cerning the ability of the inſurers to pay, and he gains a ſecond ION 

ſecurity to anſwer for the ſufficiency of Me firtt, But it is not 2. Mag. 190 

to France alone that this Kind of contract is reftraiued; for by xg, © ; 

the poſitive laws of many other maritime ſtates, ſuch te-ailu- 

rances are valid and binding contracts. The Engl ſtatute, 

which has been the ſubject of this and the preceding chapter, 

takes no expreſs notice of this ſort of infurance ; becaute, in 

truth, I believe, it never was very much in practice in Anglian: 

but, however, it ſeems clear, that ſuch a circumſtance, as the 

ſolvency of the underwriter, is not an inſurable intereſt ; that. 

a policy opened upon ſuch an event would be treated as a wager- 

policy; and would conſequently fall within the flatute of George 

the Second, which declares all policies made by way of gaining 

or wagering, to be ablolutely null and void to all intris and 

* „„ . * . e 

Having faid thus much of re-aſſurances, I ſhall proceed to 50 

conſider the nature of a double inſurance, and to ftate the few la 

cales that have been determined upon the ſubject. I treat of it 7 

in this place, becauſe theſe two kinds of inlurance hate been, 

ilomctimes confounded together, and ſuppoſed to mean the ſame 

thing: whereas no two ideas can be more diftinet. We hare 

alrcady ſcen what is meant by a re-aſſurance. A double i::1u- 1 Burr.456: 

Trance is where the ſame man is to receive two ſuns infiead of 5 

one, or the fame ſum twice over, for the lame lols, by reatun 

ol his having made two inſurances upon the fame goods or the 

lame ſhip. The firſt diſtinction between theſe two contracts is, 

tat a re-afſurarice is a contract made by the firſt underwriter, 

his executors or affigns; to ſecure himſelf, or his ettate ; a 

double luſurance is entered into by the infured. A xc AHurance, 19. Geo. 2. 


(Ace Wo 37 4. 4 
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C HAP. except in the caſes provided for by the ſtatute, is abſolutely void: 
XV. a double inſurance is not void; but ſtill the inſured ſhall re- 


- — cover only one ſatisfaQion for his loſs. This requires expla- 


1 Black. nation. Where a man has made a double inſurance, he may 

Rep. 416. recover his loſs, againſt which of the underwriters he pleaſes, 
P. 281 but he can recover for no more than the amount of his loſs. 
This depends upon the nature of an inſurance, and the preat 


. 492. principles of juſtice and good faith. An inſurance is merely a 
contract of indemnity, in caſe of loſs; it follows as a neceſſary 


conſequence that a man ſhall not recover more than he has loſt, 
or recover ſatis faction greater than the injury he has ſuſtained. 


This rule was wiſely eſtabliſned, in order to prevent fraud, leſt 
the deſire of gain ſhould occaſion unfair — 


faction, and that in caſe of a double inſurance, he may fix upon 


which of the underwriters he will for the payment of his loſs, 


it is a principle of natural juſtice that the ſeveral inſurers ſhould 


all of them contribute in their ſeveral proportions, to ſatisfy that 


loſs, againſt which they have all inſured. | | 
Theſe principles have been fully declared to be law in ſeveral 
caſes, which are now to be mentioned. | 
. i Fob Juſtice, and agreed to be the courſe of practice, that upon a 
in London double inſurance though the inſured is not entitled to two 


in Eaſter ſatisfactions; yet, upon the firſt action he may recover the 


08 5 whole ſum inſured, and may leave the defendant therein, to re- 
ON cover a rateable ſatisfaction from the other inſurers. _ | 
Rep. 416 (a) Thus alſo it wasdeterminedin a ſubſequent caſe at Guildhall. 


Tt was an action on a policy of inſurance on a ſhip from New- 


a, I. * feundland to Daminica, and from thence to the port of diſcharge 


Sittings in in the Nel Indies. It was a valued policy on the ſhip and 
Mich. Vac. freight; and on the goods as intereſt ſhould appear. The ſhip 


17 Geo. 3. failed from St. John's the 19th of December, 1975, and the 


| > by plaintiff declared as for a total loſs. The defendant underwrote 


for 2007 and has paid into court 1247. This ſum was paid on 
N a ſuppoſition, that the underwriters on a former policy ſhould 
bear a ſhare of the loſs. 'The plaintiff had originally inſured at 
L:ivrpuol on a voyage from Newfoundland to Barbadboes and the 
Leeward Iſlands, with an exception of American captures : 
but the plaintiff afterwards, for the purpoſe of ſecuring himſelf 
againſt captures, and having altered the courſe of his voyage, 
made the preſent inſurance. The plainuff now infilted he was 
P. 282 * entitled to receive the full amount of his inſurance againſt the 


defendant, and not to any part from the Lzverprol underwriters, | 


becauſc the voyage now inſured was different from that inſured 


at Liverpool, There was however a verdict for the plaintiff for 


his full demand, wit/: liberty, for the defendant to bring an action 
epainf the Livertocl underwriters, if he thought fit. Os 
| | REEFS Accordingly 


wilful loſſes. It 
being thus ſettled, that the inſured ſhall recover but one ſatis- 


In the year 1763, it was ruled by Lord Mansfeld, Chief 


OF DOUBLE INSURANCE. 

Accordingly in the Zaſter term following, an action was CHAP. 
brought for money had and received to the uſe of the plaintiff, . 
who was the defendant in the laſt cauſe, in order to recover aur 
contribution for the loſs which the plaintiff had been obliged to Davis v. 
pay. It was reed by both parties to admit, that on the eee 1 
Lindon policy (which was the ſubject of the former action) aft. Vac. 
2200“. were inſured ; that on the two Liverpon! policies 1700. 17. Geo. 3. 
were inſured: that the merchant was intereſted to the amount at Guild- 
of 5007. on the ſhip; 300l. on the freight; and 1400. on the hall. 
cargo. That the plaintiff had paid 2099. loſs, and 47). for the 
colts. The queſtion was, whether the defendant was liable to 
contribute any thing and what. The whole intereſt was 2200/. 
and the whole ance was 39091. It was inlifted by the 
counſel for the defendant, that the inſurance in London was an 
legal re- aſſurance; and therefore the plaintiff might have made 
a good defence in an action brought againft him: and if fo he 
could not now recover over againſt the defendant. | | 

Lord Mansfield. The queſtion: ſeems to be whether the in- 
ſured has not two ſecurities tor the loſs that has happened. If fo, 
can there be a doubt that he may bring his action againſt either? 

It is like the caſe of two ſecurities ; where, if all the money be 
recovered againſt one of them, he may recover a proportion from 
the other. Then this would bring it to the queſtion, whether te 
{cond inſurance is void as a re-@fſuranc:. But a re- aſſurance is 
| contract made by the inſurer to ſecure himſelf; and this is only 
2 double inſurance, There was another ground taken in the _ 
_ cauſe, which is not material to be mentioned here: but upon 
this direction, the plaintiff had a verdict. „% dd ou 

Although a man, by making a double inſurance, ſhall not 
be allowed to recover a double ſatisfaction for the fame” loſs; | 
jet various perſons may inſure various intereſts on the fame 1 Burr. 496. 
thing, and each to the whole value (as the matter for wages; 

* the owner for freight; one perſon tor goods, another for bot- P. 283 
tomry) and ſuch a contract does not fall within the idea (f a_ RY 
double inſurance, There is a full caſe upon this ſubject, and 
1 very elaborate argument of Lord ausfiel, in delivering the 
judgment of the whole cout of King's Bench, in which molt 
of the queſtions relative to double inſurances are clearly and de- 
cifively ſettled, In this cauſe the quett ion was, whether the Godin and 
p'aintifF ought to recover his whole lots, or only a half, it being others v. 
objected that there was a double inſurance. A verdict was Ihe Lon- 
found for the whole, ſubject to the opinion of the court upon den Alla 
Lord 1 report. 5 a D 3 18 

| . . . "SR | 4 : x 4859. 

Lord Mansfield, in delivering the opinion of the court, began, 1 Black. 
by fating the facts, as they appeared to him at the trial. Rep. IG3, 
Mr. Meybohm of St. Peterſours had dealings with Mr. | 

Aim yand and Company of Lon don, who often font ſhips from 
Londen to Mr, Meybohm at or. Pete: fours. Meoybohm, as ap- 
| EE | Sn | p ared 


CH A P. peared by the evidence, was indebted, on the balaiice of 8 | 
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accourits, io Amyand and Company. An gand ard Compary 
I Tent a ſhip, called the Gal/cwoy, Stephen Barker, maſter, to 

Mr. Meybchm at St. Peterſburg, to fetch certain goods. Mey- 
elm ſent the goods, ard promiſed to ſend the bill of lading by 
the hct peſt, but rever did. Afterwards, in Au uf 1750, 
Amyand and Company got a policy of infurance from private 
underwriters, for 1100. on the ſhip, tackle, and goods, at ard 
from Lord:m to Sr. Peterſburg, and zt and from thence back 
again to lenden: which policy was figned by ſeveral private 
underwriters, quite different, perſons from the preſert defen- 
darts; and ofthis ſum of 1100l. thus underwritten, 500. was 
declared to be on zg parts of the ſhip, and the remaining Goc/, 
to be on goods, Between the 264, of Auguſt and the 28th of 
Se hem Er 1756 (both included) Mr, An hand infured $co!, 
more, With other private inſurers: and this latter inſurarce was 
upon gocds only: and was only at and from 7. Peterſburg to 
London. On the 28th, 29th, and zoth of Cater 1756, Mr, 
Amyand inſured gol. more with other private inſurers : which 
laft inſurance was on goods only, at and from the Scund to 
Lindon, So that the whole fum inſured by Amn'yand and Con- : 
pany was 28col. of which the ſum of 23007. was on goods, ard | 
the remaining 509/. was on the fhip. Several letters being given 
* in evidence, it appeared that Meybohm wrote from Heſerſburg 
on the 7th of September 15756 (the date of his firſt letter on this ſub- 
je) to Amyand and Company; and mentioned what goods he 
ſhould ſend to them, referring to the invoice ſor particulars; 
and directed them to get infurance thereon, and to place the 
goods and the inſurance to a particular account which he namei 
in his letter; in which he alſo ſpecified ſome iron, which wus 
for Mr. Amyand's own acccunt. This letter Mr. Amyan! 
aſterwards received (probably about the 27th of Ofober) and in 
conſequence of it made the infurance N upon the 
28th, 20th, ard 3oth of the ſame October, as bet.re-mentioned. 
Meybohm, having ſhipped the goods, indorſed the bill of ladig 
to one Mr y Tameſz in Moſcow (the plaintiff in effect, in 
the preſent action) who on the 7th of Octiler 1756, wrote to 
his correſpondent Mr. Uhthof} here in Londen to inſure theſe 
goods. In this letter, he deſires Mr Ulthof to inſure the 
hole, that he (Tame/z) might be ſaſe in all events; for he 
ſuſpected that theſe goods were intended to be conſigned by 
Meybc hm to ſomebody ele, and perhaps might be infor by 
ſome other perſons. And he ſays, they were transferred to him, 
in conſideration of his being in advance to Meybohin more than 
their amount, This letter from Mr. Jameſz, with theſe direc: 
tors to infare, was received by Mr. Uhth:#, on the 15th of 
Neve in ler 1736. Mr. Ukthoſ, accortlingly applied to the de- 


ſen lar, 
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ſendants, the London Aſſurance Company; and diſcloſed to CH vp. 


them, at the ſame time, all theſe particulars: and they, upon 
the 16th of November 1756, after being thus appriſ:d, hat 
there might be another inſurance, made the inſurance now in 
ueſtion, for 2316“. on the goods at and from the Sound to 
33 The goods were loſt in the voyage. Mr, Uthioſt's 
inſurance was made by the plaintiffs Godin, Guion and Com- 
pany, who are inſurance brokers: and they declare that this 
infurance was made by order of Henry Uthoff Eſq. This 
declaration is indorſed upon the policy, and 1s dated the 18th of 


N:vember, 1756. There is no doubt as to the value of the 


goods, or as to the loſs of them. It is admitted by the defen- 


dants, that the plaintiffs ought to recover half the loſs from 


them: but they ſay, they ought to pay only half, not the whole 
of the loſs. So that the only queſtion is, whether the plaintiffs 
are entitled, upon the circumſtances. of this caſe, and upon the 
facts I have been ftating, to recover the wholz l from the 
* preſent defendants ; or only the half of his loſs from hem, and 


Xv. 


me remainder from the underwriters of Mr. Amyand's policy. P. 285 


The verdict is found for the plaintiff, for the whole: but it is 
agreed to be ſubject to the opinion of this court, upon the queſ- 
tion I have juſt mentioned. _ | | 

Firſt, to conſider it as between the infurer and inſured. As 
between them, and upon the foot of commutative juſtice merely, 
there is no colour why the inſurers ſhould not pay the inſure(l 
the whole: for they have received a premium for the whole riſk, 
Before the introduction of wagering policies, it was upon prin- 
ciples of convenience very wiſely eſtabliſhed, that a man ſhoul:l 
not recover more than he had loft, Inſurance was confidere/ 
as an indemnity only, in caſe of a loſs; and therefore the in- 
ſurance ought not to exceed the loſs. This rule was calculatel 


to prevent fraud; left the temptation of gain ſhould occafion un- 
fair and wilful loſſes. If che inſured is to receive but one ſatis- 


faction, natural juſtice ſays that the ſeveral inſurers ſhall all of 
them contribute pro rata, to ſatisfy that loſs, againſt which they 
have all inſured. No particular caſes are to be found on this 


head : or, at leaſt, none have been cited by the counſel on either 
fide, Where a man makes a double inſurance of the ſame 


thing, in ſuch a manner that he can clearly recover againſt ſeveral 
inſurers in diſtin policies a double ſatisfaction, the law cer» 
tainly ſays that he ought not to recover doubly for the fame 
loſs, but be content with one fingle ſatisfaction for it. And if 
the ſame man really and for his own proper account inſures the: 
ſame goods doubly, though both inſurances be not made in his 
own name, but one or both of them in the name of another 
perſon, yet that is juſt the ſame thing; for the ſame perſon is 
to have the benefit of both policies. And if the whole ſhould 
be recovered from one, he ought to ſtand in the place of the 
Inſured, to receive contribution from the other, who was 

Rs = S 2 = equally 


CHAP. 
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equally liable to pay the whole: But in this caſe if Tameſ was 
not to have the benefit of both policics in all events, then it can 


w_—— ncver be conſidered as a double policy, 


* P. 285 


P. 287 


It has been ſaid, that the indorſement of the bills of lading 
transferred Meyb:hm's uncreft in all policies, by which the cargo 
algned was inſured; and therefore Tam has a right to Mr. 


Amyand's policy: and that ameſa, being the aſſignee of 
* Ale, hohem, is the veſtuy gui 714 of it, and may recover the 


money inured; and even that he may bring trover, or detinue, 
for the very policy itſelf: and it is urged from hence, that he 
either will, or may, have a double ſatisfaction for the ſame loſs, 

Bur. allowirg that, by the indorſement of the bills of lading 
and aſſigning the cargo to Tameſa, he ſands in the place of 
Meybohm in reſpect of his :nlurances ; yet Mr. Amyand has an 
intereſt of his own, and had actually inſured the ſhip and goods, 
to the amount of 1900/. (upon both together) prior to any 
directions or intimation received from Mr, ene. to inſure 
for him. Various pecple may inſure various intereſts on the 
fame bottom: (as one perſon for goods; another for bottomry, 


Oc.) And here, Mr, Amyan ] had an intereſt of his own, dil- 


tint from that of Mr. Meyb:hmn : he had a lien upon theſe very 
goods as a factor to whom a balance was due. And he had the 
ſole intereſt in the ſhip, which was a part of the things inſured 
by him. It is far {rom appearing, that even his laſt mſurance 
(in October) was made on the account of Meyb:hm, or as agent 
for him. So ſar from it, Mr. Amyand inſiſts upon it for his 
own benefit, (as he expreſsly declared at the trial) and abſolutely 
refuſes to give it up, or to ſuffer his name to be uſed by the 
plaintiff ; though he was a witneſs for the defendants, and was 
produced by them, and inclined to ſerve them. So that the 
foundation of this argument, urged by the defendant's counſel, 
fails them; and there is, in reality, nothing to ſupport it. But 
even ſuppoſing that Mr. Amyand had made his inſurance, not 
upon his own account, but as agent or factor for Mr. Meybohm, 
and upon the account of Mes ohm; yet even then Tameſ can 
never come againſt 1 underwriters, or come at Amy and 

olicy, to his own uſe. For Am yand, the factor of Meybolim, 
Ld poſſeſſion of the policy, and appears to have been a creditor 
of Me ybehm upon the balance of accounts between them, at the 
time when he made the infurance : and I take it to be now a 
ſettled point, © that a factor, to whom a balance is due, has 2 
lien upon all goods of his principal, fo long as they remain in 
his pofſeſſion.“ Aruzer and others v. Hes and others, 
was a caſe in Chancery upon this, point. It came on firit 
before Sir John Strange, then Maſter of the Rolls, who de- 
creed an account, and directed allowances to be made ſor what 
the factor had expended on account of the ſhip or cargo, and 
* reſerved all further directions till aſter the maſter's report. I: 


came 


2 8882 — 0 F 


by Tameſa, or thoſe who ſhall ſtand in his place, againſt Amy- 
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came on again, afterwards, | for further directions, aſter theC HA P, 


maſter's report, before the Lord Chancellor, who was attended 


XV. 


by four eminent merchants, whom he interrogated publicklyj 


After which he took time to coniider of it; and on the firft of 


February 1755, decreed, © that the factor lias a lien on goods 
„ conſigned to him; not only for incident charges, but as an 


« jrem of mutual account for the general balance due to him ſo 
long as he retains the poſſeſſion. But it he part with the poſ- 
«6 ſsfion of the goods, he parts with his lien becauſe it cannot 


« then be retained as an item for the general account. There 
was another caſe, in the ſame court, of Cordiner v. Coleman, a 


few months after; in which the former ' cafe, determined as 1 


have mentioned, was conſidered as a point ſettled ; and this latter 


caſe of Gardiner v Culeman was decreed apreeably toit. So 


bhm, and as making the inſurance upon Meybohm?s account, 
is yet entitled to retain the policy; Meyb:hm being indebied to 
him upon the balance of the account between them; and he 
has a en upon the policy, whilſt it continues in his poſſeſſion * 
Therefore, even in this view of the caſe, Mr. Tameſæ muſt 
firſt have paid to Amyand the balance of his ( Amyand's) account, 


that Mr. Amyand, even conſidered as factor or agent to Hey- 


before he could have gotten that policy out of Amyand's hands; 


and conſequently, Mr. Tame/Zz was very far from heing enti- 
tled to the benefit of it as a ce/luy gui truſt, abſoluicly and en- 
war 77: | „ „ 8 

But if the queſtion, © whether Tameſ could take benefit 


of Mr. Amyand's policy,“ were doubtful ; yet here, Tameſs 


inſured the goods with the defendants, exprefily under the de- 
claration of his ſuſpicion, that there might have been a former 
conſignation, and ſome former inſurance made upon the goods 
by ſome other perſon : but he deſired to inſure the whole for his 
own ſecurity ; and to this the defendants agreed, and took the 
whole premium. Mr. Amyand infiſted upon his right to the 
whole benen of his own policy, when he was examined as a 

witneſs; and is now litigating it in Chancery. It would nei- 
ther be juſt ' or reaſonable, that Tame/z ſhould only recover 
half of his loſs from the defendants, and be turned round for the 


other half, to the uncertain event of a long and expenſive liti- 


gation, I do not believe there ever will or can be arecovery 


and's underwriters. However, if thoſe underwriters are liable 


P. 288 


to contribute at all, the contribution ought to be among the 
ſeveral inſurers themfelves : but Tame/z, the inſured, has 


a right to recover his whole loſs from the defendants, ' upon the 
policy now in queſtion, by which they are bound to pay the 
whole, For though here be two barbie yet it 1s nota 
double inſurance: to call it fo is only confounding terms, If 


' Tameſs could recover againft both ſets of inſurers, yet he cer- 


S 3 tainly 
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tainly could not recover againſt the underwriters of Amyand's 
policy, without ſome expence ; nor without alſo firſt paying 
and re- imburſing to Mr. Amyand the premium he paid, and 
alſo his charges. This is by no means within the idea of a dou- 
ble inſurance. 'Two perſons may inſure two different intereſts; 
each io the whole value; as the maſter, for wages; the owner, 
for freight, Sc. But a double inſurance is where the ſame 


man is to receive two ſums inſtead of one, or the ſame ſum 


twice over, for the ſome loſs, by reaſon of his having made 
two inſurances upon the ſame goods, or the ſame ſhip. Mr, 
Tameſz is entitled to receive the whole from the defendants, 
upon their policy: whatever ſhall become of Mr. Amyand's 
policy: and they will have a right in caſe he can claim any 
thing under Mr. Amyand's policy, to ſtand in his place, for a 
contribution to be paid by the other underwriters to them. 
But flill they are certainly obliged to pay the whole to him, 
'Therefore upon theſe grounds and principles, in every light in 
which the caſe can be put, we are all of us clearly of opinion, that 
the verdict is right, as it now ſtands for the whole; and that th 
poſieu mult be delivered to the plaintiff. „ | + 
In the courſe of what has bead ſaid upon double inſurance, 
no notice has been taken of the laws of foreign ſtates reſpecting 


| that point: the reaſon of this filence is the great contrariety to 


: Ord. of 
Nliddleb. 
2 Mag. p 


be found in their laws upon the ſubject; it being almoſt impoſ. 
ſible to mention two countries, whoſe regulations, as to this 
matter, are ſimilar. In one the contract is abſolutely void, 


. and a forſeiture enſues: in others, if the firſt policy amount to 


757. Ord. of the value of the efſects laden, the other inſurers ſhall withdraw 


Fran. and 
- Stockh. 


Mag. 172 


their inſurance, retaining one half per cent. and in ſome other 
countries, the double inſurance is merely void, without any 


207. Ord of forfeiture being incurred. When there is ſuch a diverſity in 


BÞilboa, 
2 Mag. p. 


Vide ante 
p. L. 


* the ordinances upon the ſubject, it ſeemed needleſs to enter into 
them, eſpecially as the law of England with reſpe to double in. 
ſurance 1s ſo clear, and ſo well founded in reaſon and natural 
juſtice, as to require no illuſtration or confirmation from the 

laws of any other country. Ee | | 
Having, in this and the five preceding chapters, treated of 
thoſe cycumitances, by which the contract of inſurance is ren- 
dered void from its commencement, on account of ſome radi- 
cal defect, which prevents the policy from ever having any 
operation at all: and having, in the courſe of that enquiry, 
been led into a variety of diſcuſſion, involving it in a very ma- 
terial part of the law of inſurance : we ſhall proceed to ſhew in 
what caſes the policy, although not void 46 7nt7o, is rendered 
of no effect, becauſe the inſured has not himſelf fully complied 
with thoſe conditions, which he has either expreſly or tacith, 
from the nature of his contract, undertaken to perform, It was 
indeed obſerved in the firſt chapter of this work, that althoueh 
the policy is not ſubſcribed by the inſured, yet there are certain 
oe” | | con- 
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conditions to be performed on his part, with as much good 
taith and integrity as if his name appeared at the foot of the 
policy: otherwiſe it is a dead letter, and he can never recover 
an in lemnity for any loſs, which he may happen to ſuſtain. 


+*CHAPTER Tue SIXTEENTH. 


| Of Changing the Ship. 
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O F thoſe cauſes, which will operate as a bar to the inſured's h 


recovering upon a policy of infurance, againſt the underwriter, 


the firſt to be mentioned is that of changing the ſhip ; or, as it 
has commonly been called, changing the bottom. This will 
require but very little diſcuffion. We formerly ſaid, that ex- 
cept in ſome ſpecial caſes of infurances upon hig or ſhips, it 
was effentially requiſite to render a policy of inſurance effec- 


Vide ante 
c. 1 


tual, that the name of the ſhip, on- which the riſk was to be 


run, ſhould be inſerted. That being done, it follows as an 
implied condition that the inſured ſhall neither ſupſtitute ano- 
ther ſhip for that mentioned in the policy before the voyage 
commences, in which caſe there would be no contract at all : 
nor during the courſe of the voyage remove the property in- 


ſured to another ſhip, without the conſent of the underwriter, 
or without being impelled by a caſe of unavoidable neceſſity. 


If he do, the implied condition 1s broken, and he cannot re- 
cover a ſatisfaction, in caſe of a loſs, from the inſurer ; becauſe 
the policy was upon goods, on board a particular ſhip, or upon 
the ſhip itſelf; and it becomes a material conſideration in a 
contract of inſurance, upon what veſſel the riſk is to run; 


fince the one may be much ſtronger, and more able to reſiſt 


the perils of the ſea ; or by its ſwift failing, much better able 
to eſcape from the purſuit of an enemy, than the other. 
Malyue, it is true, in his Lex Hercatoria, appears to be of a 


different opinion; for he ſays, © It ſometimes happens, that 


upon ſome ſpecial confideration, this clauſe forbidding the 
« transferrin of goods from one ſhip to another is inſerted in 
policies of aſſurance ; becauſe in time of hoſtility or war 
between princes, it might be unladen, in ſuch ſhips of thoſe 
* contending princes, by which the adventure would be en- 
« #creaſed. But according to the uſual inſurances which are 
* made generally without an exception, the aſſurer is liable 
* thereunto ; for it is underſtood, that the maſter of a ſhip 
* without ſome good and accidental cauſe, wold not put the, 
goods from one ſhip to another, but would deliver them, 
according to the charter-party, at the appointed place.“ 
8 8 | N n 


Mal. Lex 
Merc. 118. 
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OF CHANGING THE SHIP. 


CHA Þ Thereaſon given by Malyne, in ſupport of his poſition, is by 
XVI. no means ſatisfactory, nor is it well founded in point ofexpe- 
—— rencc: neither has he adduced a ſingle authority to corro- 
borate the opinion advanced, Indeed, the whole current of 
authorfty turns the other way: at leaſt, as far as I have been 

able to trace it. i 
Molloy l. 2. Molluy has ſaid, that if goods are inſured in ſuch a ſhip, and 
c. 7+ J. 11. afterwards in the voyage ſhe becames leaky and crazy, and the 
ſupercargo and maſter, by conſent, become freighters of ano- 


ther veſſel for the fate delivery of the goods; and then after 


The is loaled, the ſecond veſſel miſcarries, the affurers are dif. 


charged. It is true, the ſentence proceeds thus: If theſe 


** words be inſerted, namely, zhe goods laden to be tranſported 
© and delivered at ſuch place by the ſaid ſhip, or by any ather fhip 
& gr weſſel, until they be ſafely landed, the inſureis muſt anſwer 
* the miſfortune.” But this does not at all affect the general 
rule before laid down; for it only goes to ſhew that, which is 
not denied, that che parties may take a caſe out of the general 
rule of law, by a ſpecial agreement: and the exception proves 
the truth of the firſt propoſition. Beſides, in ſuch a caie, it 
ſhould ſcem that the ſhip, in which the goods are laden, ought 


! 


Roccus de hot to be changed, but upon neceſſity. 


Aſſecurat. This opinion is confirmed by foreign writers. Merces ſi 


Not. 28. © eadem navigatione transferantur de und navi in aliam, et 
* fi noviſſima navis ubi merces transſuſæ fuerunt, deperdatur, 

“ tunc elt inſpicienda forma aſſecurationis, in qua i fuit dictum 

« quod aſſecurentur merces, que /unt in Lali navi, tunc aſſecu- 

** rator non tenetur, eo quod mentionem fecit in aſſecuratione 

de: tali navi. Et ratio eſt, quia non par eſt ratio aſſecura- 

4e tionis, quando merces 5 ii una navi, et quando in 

* P. 202 4 alterd; imo ſolet id principaliter conſiderari inter ipfos aſſe- 
Santer. de 4 curatores, cum 4na nevis it magis forts quam alia. Riccus 
1 PR. corroborated by ſcveral learned writers upon this branch of 
Stracca glof. Juriſprudence. R 5 | | . 
8. n. 10. In the law of Eugland, there is only one caſe to be met with 
in print upon the ſubject; and that is not expreſsly in point to 

the preſent enquiry, although it ſeems to decide it. It was a 

| caſe which came on at G#/hall beſore Lord Chief Juſtice Lee, 
Dick y 'The plainuff had inſured intereſt or no intereſt on any Hip he 
Barrett, ſhould come in from Virginia to Londen, beginning the adven- 
2$ira 1248, ture on his embarkiag on board ſuch ſhip; the/money to be 
paid though his perſon ſhould efcape, or the ſhjp be retaken. 

He embarked on the Speedwzll ; but ſhe ſpringing a leak at fea 

he went oa hoard the #icnd/bip, and arriye Tae at Londen ; 

but the Speedwell was taken afier he left her. And now in an 

action againſt the underwriter, he was held liable; for the 
inſurance is on the ſhip the plaintiff ſer out in: and had thai got 

all home, and the uhir been It, the plaintiff could not have 

5 e recovered 
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recovered upon the ground of having removed his perſon into C — P. 


that ſhip in the middle of the voyage. 


From this caſe it appears, that although no, ſhip was name.. 


- 


in the policy, yet the moment the ſhip was aſcertained by the 


emharkation of the inſured, the contract was at an end, pro- 


vided the ſecond ſhip had been loſt; for ſo the words in /talicks 
expreſsly import. A. fortiori, therefore, the inſured could not 
be entitled to recover, upon a change of the bottom, when the 
name of the veſſel is expreſsly mentioned in the very inſtru- 
ment by which the contract is effected. And although the in- 
ſured notwithſtanding the change of bottom, recovered in the 
caſe cited from Strange; it may be accounted for in two ways, 
conſiſtent with the doctrine advanced in this chapter. In the 
firſt place, it was a gaming policy, intereſt or no intereſt ; 
and the plaintiff was entitled to recover the moment the ſhip 


was taken, although he might perhaps not be intereited at 


all: or perhaps the effects inſured might be left in the firſt 

ſhip, although the plaintiff removed his perſon ; in which caſe, 

even at this day, upon a fair bond fide policy he would be en- 

titled to recover from the underwriters a ſatisfaction for the loſs 
he had ſuſtained. 3 | d 
The general doctrine relative to changing the bottom of the 


ſhip was alluded to by Lord Mansfield, when delivering the & p. 


opinion of the court in the caſe of Pelly againſt the Roya Ex- 


change Aſſurance company, which has already beenfully reported vide ante 
in a preceding chapter, One objection, *' ſaid his Lordſhip, c. 2. p. 41. 
% comparing this caſe to that of changing the ſhip 1 Burr. 351, 


* or bottom, on board of which goods are inſured ; which the 
* inſured have no right to do (a) For there the identical ſhip 
js eſſential; nat is the thing inſured. But that caſe is not 
© like the preſent.“ | > Ds 
From this paſſage it is evident, that Lord Mansfeld intended 
to confirm the principle advanced in this chapter, namely, 
that when an inſurance is made on a ſpecific ſhip, and the in- 
ſured not being impelled by any neceffity, without the conſent 
of the underwriter, changes the fhip in the courſe of the voy- 
age, he has not kept his part of the contract, and cannot 
recover againſt the underwriter, „ | 


(2) This is to be taken as a rule, ſubject to the excepti- 
on of inevitable or urgent neceſſity : for it has been held, that 
the owners of goods inſured, by the act of ſhiſting the goods 
from one ſhip to another, do not preclude themſelves from reco- 
vering an average lots arifing from the capture of the ſecond 
ſhip, if they act from neceſſity, and for the benefit of all con- 
cerned, See Plantamuur v. Staples, 1 Term. R. 611. note 


(a) and ante chap. 1. 
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DDviariox. in marine inſurances, is underſtood to mean a 

voluntaity departure, without neceſſity or any reaſonable cauſe, 

from the regular and uſual courſe of the ſpecifick voyage inſured. 
Whenever a deviation of this kind takes place, the voyage is 

| deter nined ; and the underwriters are diſcharged from any re- 
Vize ante ſponſibility. It is neceſſary, as we have ſeen, to inſert in every 
** olicy oi inſurance, the place of the ſhip s departure, and alſo of 
er deitination, Hence it is an implied condition to be per- 

formed on the part of the inſured, that the ſhip ſhall purſue 

the molt direct courſe, of which the nature of things will ad- 

mit, to arrive at the deſtined port, If this be not done; if 

there be no ſpecial agreement to allow the ſhip to go to cer- 


tuin places out of the uſlal track; or if there be no juſt cauſe - 


13 alligned for ſuch a deviation; it is but juſt and reaſonable, that 
35 the underwriter ſhould no longer be bound by his contract, the 
inturer having failed to comply with the terms, on which the 
policy was made For it the voyage be changed after the de- 
| parture of the ſhip, it becomes a different voyage, and not 
Doug. Rep. tat, agaiuſt which the inſurer has undertaken to indemnify : 
(which is the true ohjection to a deviation) the riſk may be 
ten times greater, which probably the inſurer would not have 
'run at all, or at leaſt would not, without a larger premium, 
Nor is it at all material, whether the loſs be or be not an 
actual co iicouence of the deviation; for the inſurers are in 
no caſe antwerable, for a ſubſequent loſs, in whatever place it 
happen, or to whatever cauſe it may be attributed. Neither does 
it make any difference, whether the inſured was, or was not, 
con ſenting to the deviation. | . 
Theſe principles have been eſtabliſned by many dec'ſions in 
the various courts of Meſiminſter Hall, and alſo by a folemn 
determination in the Houte of Lords. DEL Tens 
P. 205 * The plaintiff was a ſhipper of goods in a veſſel bound from 
os; Dartmouth to Liverp2ol : the ſhip failed from Dartmouth, and 
Blak. put int J; a place ſhe mu} of neceſſity paſs by, in the courſe 
Fucter of the inſured voyage. But as ſhe had no liberty given her by 
alli-051797, the policy to go into Los, and although no accident befel her in 
3 going into, or coming out of Lo, (tor ſhe was loſt after ſhe got 
Ar : Juſtice 1 ©. p 5 | 12 3 
out to ſea again / yet Mr. Juſtice Jates held that chis was a de- 
viation, and a verdict was accordingly found for the under- 


vIIters, 
> 


278. 


Yates. 


| 
{ 
< 
0 
0 
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the Charming Nancy, from Dun#irk to Leghorn. 
came to Dover in her way to procure a Mediterranean pais ; (4)Townſon 


Ty 


more general term, as «/ual, mentioned in the inſtructions to 
e 75 e the 


o r H f I 0 


(2) In another caſe, an action was brought upon a poliey on CHAP. 
„„ 
ſhip - 


you and other merchandizes loaded on board the h called 
© 


and was afterwards loſt. 


v. Guyon, 


Lord Mansfeld was of opinion, that the calling at Dor er was before Lord 


a deviation; and the plaintiff was nonſuited. 


It was alſo held by Lord Chief Juſtice Lee, that if che maſter 


of a veſſel put into a port not uſual, or ſtay an unuſual ume, it 
is a deviation, and diſcharges the inſurer. | 


Mansfield. 


The next caſe to be reported underwent a variety of diſcuſſion 


in the ſeveral courts in Scetland; and in all of them, judgment 


was given againſt the underwriters : but upon an appeal to the 


| Houſe of Lords, the various decrees of the courts below were 


reverſed, agreeably to thoſe principles adduced in the beginning 
of this chapter, and, which have been uniformly admitted as 
nn LED 1 | | 

The harbour of Carron, ſi tuate near the head of the Frith of 
Forth, is chiefly reſorted to by ſhips in the ſervice of the Carren 
Company, who have a great iron work and conſiderable col- 
lieries in the neighbourhood. From thence veſſels, intended 


principally to convey the manufactures of the company, their Parl. Caſes, 


coals, and ſuch goods as may be offered them on freight, fail 
periodically for Hull, and other places on the Ez#ern coaſt of 


Angland. This is a coaſting or carrying trade, the veſſels in 


going down the Frith touching at different places to take in ad- 
ditional loading, or to diſcharge part of what they have received 
at places higher in the river. Particularly it is uſual for theſe 
* veſſels to call at Borrau/lowne/ſs and Leith, and at Morriſon's 
Haven, a port fix miles farther down the Frith, and on the fame 


the reſpondents had occaſion to ſhip fourteen hogſheacs of to- 
bacco on board one of theſe veſſels fr Hull; and defiring to in- 
ſure them, gave the following inſt ructions in writing to Hamilten 
and Bogle, inſurance brokers in Glaſgow : © Pleaſe to inſure for 


Elliot and 


Others v. 


Wilſon and 


Co. 7 


8 a 


p. 489. 
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ſide with Leith in the bay of Preſtonpans. In February 1774, 


* our account by the Kingſtun, George Finlay, maſter, from 


cc 


broker's books for the peruſal of the underwriters, as is the 
practice at G/a/z5w. Upon the 9th of February, the appellants 
underwrote a policy of inſurance in theſe terms; “ beginning 
* the adventure of the ſaid tobacco, at and from the Joadin 
thereof on hoard the ſaid ſhip Kingſtan, at Carron wharf, hind 
to continue and endure until ſaid Kingſon (being allcwed a 
liberty to call at Leith) ſhall arrive at Hull, and there be ſafely. 
delivered.“ The reſpondents were not privy to the allow- 


cc 


Caron to Hull, with liberty to call as uſual, fourteen hogſheads | 
of tobacco;” and theſe inſtructions were entered in the 


ance to call at Leith, being thus ſubſtituted in the policy for the 


— 
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the broker. The premium agreed on was 10, 5s. per cent. a 


rate equal at leaſt, if not higher than was uſual to be given in 
the voyage, in caſes where it was underſtood, or expreſſed in 
the policy, that the veſſel _ touch at the cuſtomary ports. 
And in particular, ſome of theſe appellants in February 1772, 
underwrote a policy upon this very veſſel, and for the ſame, 


voyage, with liberty to call at Leith and Morriſon's Haven, at 


a premium of one per cent. only. The veſſel thus inſured had 
failed from Carren five days before the date of the policy, that is, 
on the 4th of Febraary 1774, it did not call or touch at Leith, 


but put into Marriſen's Haven; ſet ſail from thence on the gth, 


got ſaſe into the direct courſe from Carron to Hull, cleared the 


Frith of Forth, and proceeded with a fair wind, till on the 
evening of the 1loth the veſſel, being overtaken by a ſtorm at 


Hub) 1land, on the coaſt of Northumberland, was wrecked and 


the cargo totally loft, All theſe were fats admitted, nor was 
it alleged by the appellants, that the ſhip received the ſmalleſt 
damage, in going into, or coming out of Morriſon's Haven. 


| Intelligence of this misfortune reached Gla/g0w on the 14th of 
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February, when the reſpondents for the firſt time ſaw the policy 
of inſurance, or underſtood that it differed in terms from their 
* inſtructions to the broker, in whoſe hands it remained. It did 
not, however, occur to them, that this ſlight variation would 
afford a pretext to the underwriters for "ſing payment; nor 
does it | na to have then occurred to thoſe gentlemen, who 
wrote immediately to the reſpondents, deſiring they would re- 
queſt the Czrron Company to give the neceſſary orders for pre- 
. th the tobacco, and forwarding it to Hull, promiſing to 
contribute towards the expences, ſo fir as they were intereſted. 
Upon the 24th of Febrnary, however the appellants, in an in- 
ſtrument drawn by a public notary, proteſted againſt the ſhip's 
having gone into Morriſen's Haven, as a deviation from No 
terms of the policy, which only contained a liberty t6 call at 
Leith; and abſolutely refuſed payment of the loſs. On this re- 
fuſal, the reſpondents brought their action againſt the appellants 
in the court of Admiralty in Scotland, the only competent court 
for determing queſtions about inſurances, and other maritime 
atfairs in that country, in the firſt inſtance. The appellants put 
in their defence, which was followed by other pleadings, in 
January, 17575, the Judge Admiral pronounced the following 
interlocutor (or decree :) © Having confidered the whole cir- 
cumſtances of this caſe, and in particular that it is not alleged 
* by the defenders, that the purſuers were in the knowledge of 
the ſhip the A7ng/on being intended to put into Morriſan' 
Haven, he repels the e pleaded by the defenders.” 
The appellants reclaimed againſt this interlocutor, (petitioned 
tor a review of tae ſentence) and anſwers being put into their- 

| | ; petition, 
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petition, the Judge Admiral, becauſe they ſet forth, and ſeemed CHAP. 
to found on converſations between them and the brokers, at the XVII. 
time of 3 or ſettling the terms of the policy, allowed GL 
them to bring proof of what paſſed at and previous to making = 
the inſuran ce. But the appellants preſented a ſecond petition, 
declining to go into any proof, inſiſting that the cauſe turned 
ſingly upon the words of the policy, and demanding judgment 
on the abſtract queſtion, whether the veſſel touching at Morri- 
/in's Haven, when not allowed by the policy, diſcharged the 
underwriters ? Whereupon the Judge again decreed in favour 
of the reſpondents. The appellants. then ſued out a writ of ſul- 
penſion from the Court of Seffion, of theſe ſentences of tlie 
Judge Admiral, and after the uſual preliminary ſtep of pro- 
cedure before the Lord Ordinary, the cauſe being reported to 
the whole bench of Lords, their Lordſhips having before them 
* the opinions of ſeveral of the moſt eminent merchants both in p 298 
England and Scotland, gave judgment for the reſpondents, in 
the month of January 1776, in the following terms: © Hav- 
« ing adviſed informations, hinc, inde, and conſidered the 
« rolicy of inſurance and the whole circumſtances of the caſe, 
the Lords repel the reaſons of ſuſpenſion, find the letters 
« orderly proceeded,” (that is, that the appellants were obliged 
| | to pay the ſums underwritten, in terms of ve: ule admiral's 
| tecree) and their Lordſhips decree accordingly. The appel- 
| | lants having alſo reclaimed againſt this interlocutor, it was in 
March 1776, finally confirmed. From theſe ſeveral decrees 
the preſent appeal was brought; and the Houſe of Lords were 
) of opinion, yer a wilful deviation from the due courſe of the in- 
fured voyage is in all caſes a determination of the policy; that 
from that moment, the engagement between the inſurers and 
inſured is at an end; that it is immaterial from what cauſe, or 
at what place, a ſubſequent loſs ariſes, the inſurers being in no 
_ caſe anſwerable for it: that the going into Morriſon's Haven 
was a wilful deviation from the due courſe of a voyage from 
Carren to Hull: that though it may be true, as contended on 
the part of the reſpondents, that ſhips ſailing through the Fi 
of Forth have ſometimes been permitted by the terms of a 
olicy, underwritten at the ſame premium as the preſent, to go 
into that port, it could not avail in the preſent caſe, ſince the 
policy in queſtion had given no ſuch permiſſion, It was chere 
for ORDERED AND ADJUDGED that the interlocutors com - 
plained of ſhould be reverſed. 3 5 | 
Theſe principles being once eſtabliſhed it follows, as a neceſ- 
tary conſequence, that Taler ſhort the time of deviation way 
| be, if only for * night, or even for an hour, the under- 
d | writer is equally diſchar . as if there had been a deviation for 
r · weeks or months: for the condition being once broken, no ſub- 
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1, ſe quent act can ever make it good. 
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CHAP. The ſhip George was bound from Cork to Jamaica with 2 
XVI. convoy in the courſe of a war: the captain, in concert with 
u other veſſels, took advantage of the night, and being ſhips 
ta rel of force, cruiſed, and thereby deviated out of the direct courſe 
1 of their voyage, in hopes of meeting with a prize. Lord Cam- 
Lord Cam- len clearly held, and a ſpecial jury of e bee agreeably to 
den, Ch. “ his directions, determined, that from the moment the George de- 
Juſt. ſerted or deviated from the direct voyage to Jamaica, the policy 
* P. 299 yas diſcharged. | | 
In a modern caſe, however, it ſeemed to be the general 
opinion of Lord Mansfield, and a ſpecial jury; and was ſworn . 
to be the uſage by ſeveral witneſſes, that if a merchant ſhip 
carry letters of marque, 'ſhe may chaſe an enemy, though ſhe 
may not cruiſe, without being deemed guilty of a deviation. 
| On an inſurance of the Mary at and from London to Car and 
Jolly the Weſt Indies, the queſtion was whether a ſhip, having letters 
ofen Id c,) 's ſhip, without being faid 
Guildhall. of marque, could ch, an enemy's ſhip, without being faid to 
Eaſt. Vac. have deviated. The facts were, that in the night the Mary had 
2781. deſcried a Spani/h fail ; and after chaſing loſt ehe of her for ſix 
hours till the morning, when they engaged. The Mary did 
not make a prize of the Sp2n;/þ fail, but ihe proceeded on her 
vey2ge, and was afterwards captured. It was agreed on all 
hands, that a ſhip, in ſuch circumftances, might not cruiſe ; 
and ſeveral witneſſes ſpoke to the uſage and practice of ſhips, 
which carried letters of marque, chafing an enemy, It was 
adnitted on the part of the inſurers, that if an enemy came in 
the way, the ſhip muſt defend or engage; but contended, 
that if the letter of marque loſt fight of the enemy, that 
it was no longer chafing, but cruiſing. Lord Mansfeld. left 
it upon the evidence to the jury, who und for the plaintiffs; 
thereby deciding the queſtion in the affirmative, . 
But though the conſequences of a voluntary deviation are 
thus fatal to the validity of the contract of inſurance, yet where- 
ever the deviation ariſes from neceſſity and a juſt cauſe, the 
underwriter ſtill remains liable, alchough the courſe of the 
voyage is altered. . 955 
| This rule is illuſtreted by the following caſe. The ſhip 
Elton v. | . 2 g 
Brogden. Mediterranean went out in the merchants ſervice with a letter of 
2Stra.1264. marque, and bound from Briſtol to Newfoundland, inſured by 
Vide ante athe defendant. In her voyage ſhe took a prize, and returned 
P. 87. with it to Briftol, and received back a proportionable part of 
the premium. Then another policy was made, and the ſhip ſet 
| out, With expreſs orders from the owners, that if another prize 
P. 300 as taken, the captain ſhould put ſome hands on board ſuch 
| prize, and ſent her to Pri//u/; but that the ſhip in queſtion 
thould procced with the merchants goods. Another prize was 
taken in the due courſe of the voyage, and the captain gave 
orders to fome of the crew to carry her to H il, and defigned 
| to 


Roccus. n. 
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to go on to Newfoundland but the crew oppoſed him, and in- C HAP. 
ſiſted he ſhould go back, though he acquainted them with bis XVII. 
orders; upon which he was forced to ſubmit, and on his e. 


turn his own ſhip was taken, but the prize got in ſale. And 
now in an action againft the underwriters, it was inliſted, that 
this was ſuch a deviation, as diſcharged them. But the court 
and jury held, that this was excuſed by the force upon the 
maſter, which he could not reſiſt; ard therefore fell within the 
excuſe of neceſſity, which had always been allowed So the 
plaintiff had a vergi® for the ſum inſured, _ 1 
The gener iI writers upon this ſubject have enumerated the 
various circumſtances, which will operate as a juft ifi cation to 

the inſured, for leaving the direct track of the voyage, upon 
the ground of neceſſity and reaſonable cauſe: ſuch as to repair 8 
his veſſel, to eſcape from an impending ſtorm, or to avoid an Santer de 
enemy. In our reports of deciſions in the Engliſb courts of juſ- Aſſecur. 
tice, we find inſtances of all theſe various excuſes being allowed part 3. n. 
as ſufficient to juſtify a deviation; andalſo another ſpecies of 5% 
excuſe, namely, to meet a convoy, which, indeed, 1s nearly . 
connected with that of avoiding an enemy. I ſhall rank all the 
caſes, which apply to this branch of our enquiry, under theſe 
ſeveral divifions. _ 2] 5 | 

The firſt ground of neceſſity which juſtifies a deviation, is 
that of going into port to repair. If a ſhip is decayed, and goes 
to the neareſt place to refit, it is no deviation; becaule it is for 
the general intereſt of all concerned, and conſequently for that 
of the underwriters, that the ſhip ſhould be put in a proper con- 
dition, capable of performing the voyage. 15 

The ſhip Eyles, being at Bengal in 5 year 1732, the owner Motteux 
employed a Mr. Halhead to inſure this ſhip in the London In- and Ot pers 
ſurance Office for 500. the adventure thereon to commence 5 l 
from her arrival at Fort St. George, and thence to continue till 8388 
the ſaid ſhip ſhould arrive at London; and that it ſhould be pany. 1 
* lawful for the faid ſhip, in the ſaid voyage, to ſtay at any ports Atk. 545. 
or places without prejudice, The Eyles came to Yorr Ft. P. 301 
George in February, 1733, in her way to England ; but being | 
leaky, and in very bad condition, upon the uranimous advice 
of tho governor, council, commanders of ſhips, Sc. /be ſuiled 
Jer Bengal tg be refitted; and after being theathed, in her re- 
turn upon her homeward-bound voyage, ſhe ſtruck upon 
the Lngilee Sands, and was loſt. Evidence was read on the 
part of the plaintiffs, to prove that Bengal as che proper place 
tw vefit, and that the ſhip went thither for that reaſon ; that this 
was a voyage of neceſſity, and not a trading voyage, for ile 
tonk nothing on board but water, proviſions, and ballaft. 
When this cauſe _ on to be heard before Jord Chancclloi 
ru wicke, he refuſed to decide it, but directed an iſſue at 
law. His Lordſhip, however, obſerved, that che general pn 
| | ED Re > ciples 
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CHAP, ciples laid down by the plaintiff's counſel were right, as ſtreſs 


XVII. 


of weather, and the danger of proceeding on a voyage, When 


32 ſhip is in a decayed condition: and in ſuch a caſe, if the. 


Guibert v. 
Readſhaw 
Sitt. in 
Lond. 
Hil. Vac. 
1781. 
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went to the neareſt place, he ſhould conſider it equally the 
ſame, as if ſhe had been repaired at the very 0 from 
whence the voyage was to commence, accerding to the terms 
of the policy, and no deviation. It is a very material circum- 
ſtance, that the governor ordered the lading to be taken out, to 
ſhew the neceſſity of the ſhip's being repaired ; but there is not a 
ſyllable of proof why ſhe might not have been equally repaired 
at Fort St, George. His lordſhip therefore directed an iſſue to 
try, whether the loſs in July, 1733, was a loſs during the 
voyage and according to the adventure which was agreed 
upon, or intended to be inſured. On a trial at Guildhall 
in the court of Common Pleas, the jury found in favour of the 
plaintiff, . BE | 

This was an action on a policy of inſurance on the Nancy, at 
and from I Rochelle to the coaſt of Africa, during her ſtay 
and trade thereon, and at and from thence to her port of diſ- 
charge in the iſland of S. Domingo. Three days after the ſhip 
failed from La Rochelle, ſhe met with a gale, which ſtrained her 
ſeams, and ſplit her mizen- yard and rigging. The crew came 
in a body to the captain, deſiring for the preſervation of their 
lives to make to ſome port to repair. The veſſel being a new 
* one, and the captain finding that ſhe had two little ballaſt, 
complied, and put into Liſbon, the neareſt port; from whence 
after taking in 500 rolls of tobacco as ballaſt, he proceeded to 
the coaſt of Guinea, traded there, and the ſhip was afterwards 
captured in the ſight of Sr. Domingo, before he arrived, 'The 
detendant inſiſted, that going into Liſbin was a deviation, and 
called witneſſes, who were of opinion, that in the latitude in 
which the ſtorm happened, there could be no difficulty in re- 
pairing all the damage the veſſel was deſcribed to have received 
evenin the worſt weather, as ſhe might have procceded to the 
coalt of Africa, and repaired there at a leſs expence ; and that 
a ſhip, loaded like that in queſtion, could not need additional 
ballaſt, On the croſs examination, it came out that the pre- 
mium would not have varied, had the voyage been by the way 


of Lisbon. 


Lord per left it to che jury, on the ground of neceſ- 
ſity to go to Liſbon for repairs. He ſaid, that much depended 


upon the circumſtance, that no additional premium would 
have been required for liberty to touch there, If the jury be- 
lieved the evidence of the witneſſes, they muſt find for the 
_ plaintiff, for that the whole of the defendant's caſe reſted merely 

upon ſurmiſe and ſuſpicions alone. The plaintiff accordingly 
kad a verdict, | | 


The 
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The next excuſe for leaving the direct courſe is ſires of CHA P, 


weather. Upon this point the rule is this, that wherever a XVII. 
ſhip, in order to eſcape a ſtorm, goes out of the direct courſ;ñ. 
or when, in the due courſe of the voyage, is driven out of it by  _ 
ſtreſs of weather, this is no deviation; becauſe it was occa- 
ſioned by the act of God, which, by a maxim of law, is ſaid 

to work an injury to no man. It has alſo been held, that if a 
ſtorm drire a ſhip out of the courſe of her voyage, and ſhe do the 
| beſt ſhe can to get to her port of deſtination, ſhe is not obliged 

to return back to the point from whence ſhe was driven. This 
rule is exemplified by the following caſe, . | 


8 


It an action on a policy of inſurance of the ſhip Atlantic, Harrington 
warranted to ſail with convoy from England to St Kitt's on or 3 
before the firſt of Auguſt; the queſtion was, whether there had Lond. 
been a deviation. The ſhip was ſeparated from her convoy by Mich. v. c. 
* a ſtorm. The captain being examined, faid, his object, after 1778. 
his ſeparation, invariably was to gain S. Kitt's, or to fall in * 
with the convoy. That the ſhip was taken by an American | 
privateer in lat. 34. lon. 59. Several captains were examined, 
who ſwore, that they would have taken the ſame courſe to get 
to St. K:tt's, or regain the fleet. | 
Lord Mansfield. The fingle queſtion is, whether the captain 
was taken as he was going to Sr. Kitt's. If he was not, he 
is perjured. The account he gives 1s, that on the 28th of 
July there was a ſtorm, which ſeparated the fleet: that he did 
all he could to get to Sr. Kitts, and to direct his courſe ſo as 
to meet the convoy croſſing. The captain goes on the ground 
not to reaſon, but to obey, be the conſequence what it might, 

He knows nothing of the inſurance : he ſays to himſelf, It I 

obey, I am doing right, As to the proteſt, I do not ſee that it 

contradicts the captain's evidence. Other captains have looked 

at the log-book or journal; and they lay, they would have held 

the fame courſe. 7 e EP 
Verdict for the plaintiff. „„ 

Upon the ſubject of a departure from the courſe of the voy- 

age, on account of ſtreſs of weather, another very important 

point has lately been determined, though the ſame principle 

runs though all the caſes, that whatever happens by the act 

of God, ſhall not be impiited to man. On this ground it has 
been held, that if a ſhip be driven out of her port of loading 

by ſtreſs of weather into another, and then docs the beſt the 

ein to get to her port of deſtination, it thall not be deemed a 

deviation, though lhe do not return to the port from whence the 

was driven, | | | 

The caſe here alluded to was an action upon the caſe againſt Delany v. 

the defendant, for not having inſured a ſhip and cargo, purſuant Stoddart. 


to the orders of the plaintiff, by means whereof he was damni- 1 7 <rm- 
| 55 | i © * fi — _ p- 22. 


ed 
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C HAP. ſted, the ſhip having been loſt (a). It was tried before Mr. 
XVII. * Juſtice Baller at Guildhall, at the fittings after Trinity Term 
— 17; and a verdict was found for the plaintiff, ' 

| | | 1 Upon | 
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(a) It may be proper to explain the nature of this action. 
When a man undertakes, either by an implied or expreſs pro- 
miſe, to do a thing for another, and he neglects to do it, the law 
gives the perſon injured an action for the non-feaſance, This 

is the caſe in queſtion with reſpect to inſurance; and the only 
difference between this action, and that on a policy againſt the 
underwriters, is in point of form; for the plaintiff in this action 
is entitled to recover the exact ſum he ordered to be inſured: 

and the d- fendant is entitled to every benefit, of which the un- 
derwriter could have taken advantage, ſuch as fraud, deviation, 
non-compliance with warranty, 5... 55 ; 

PIR ("Tay In a very late caſe, the whole law upon this action was very 

Laſcelles fully and accurately ſtated by Mr. Juſtice Buller, and aſſented 

2 Term to by the whole Court; and upon this occafion that learned 

Rep. 187. judge mentioned the three inftances in which ſuch an order to 
infure muſt be obeyed, otherwiſe this action will he, Firſt, 
where a merchant abroad has effects in the hands of his correl- 
pondent here, he has a right to expect that he will obey an or- 
der to inſure, becauſe he is entitled to call his money out of the 
other's hands when and in what manner he pleaſes, The ſe- 
cond claſs of caſes is, where the merchant abroad has no effects 
in the hands of his correſpondent, yet if the courſe of dealing 
between them is ſuch, that the one has been uſed to fend orders 
for inſurance, and the other to comply with them, the former 
has a right to expect that his orders for inſurance will flill be 
obeyed, unleſs the latter give him notice to diſcontinue that 
courſe of dealing. Thirdly, If the merchant abroad ſend bills 
of lading to his correſpondent here, he may engraft on them 
an order to inſure, as the implied condition, on which the bills 
of lading ſhall be accepted, which the other muſt obey, if he 
accept them, for it is one entire tranſaction. For if the com- 
miſſion from abroad conſiſt of two parts, the one to accept the 
bill of lading, che other to cauſe an inſurance to be made, the 
correſpondent cannot accept it in part, and reject it as to the 


| reit. 
7 . : | "9 p - 
ks rh V- Soalfo if a merchant here accept an order for infurance and 
. init the broker to too ſmall a premium, in conſequence of 


Sittinvs al- 

bs Frater which no infurance can be procured, he is liable to make good 
1786. before the loſs to his correſpondent, | v5 2k 

Mfr. Juſtice Burt if a perſon, to whom ſuch orders are Tent, does what is 
Buller. R uſual to get the inſurance made, that is ſufficient; becauſe he 


2 'Verm | | | „„ 
188. note / 1. Smith v. Cologan 2 Term R. 188 note /a. Niſi Prius beſore 


Mr. Juſtice Buller Mich. 177. 5 
| . 


Upon a motion for a new trial, the facts appeared to be theſe ; 


The plaintiff, who lived at S. Kiti's, wrote a letter to the de. 
fendant, dated the 3oth of April 1781, informing him that he 
intended to purchaſe a ſhip, and offering the defendant a ſhare. 


On the 4th of May 178 1, he wrote a ſecond letter to the defen- 


dant, acquainting him, that he had purchaſed the ſhip, but had 
only a ſhare in it himſelf, the reſidue being divided into three 
or bur more ſhares, one of which he had referved for the defen- 
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dant, in caſe he ſhould wiſh to be concerned; and directing an 


inſurance upon the ſhip af and from St. Kitts to London, war- 
ranted to ſail with convoy. On the 28th of June, the defendant 
* wrote to the plaintiff, that he had no objection to a fourth, or a 
ſhare equal to the plaintiff's. On the third of July, the plain- 
tiff informed the defendant, that the ſhip had left the port to take 
in her cargo; that ſhe let go an anchor at Sandy Point, but as 
the wind blew freſh, /he drove out, and could not come in again; 
that ſhe was cbliged to go to Euſtatius, and he theref5re koped 
that the defendant had not neglected to make the infurance, 
fr fear of accidents, The defendant, on the 19th of July. 
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wrote thus to the plainuff :* * The infurance you ordered ſhall 


„be done.“ Plaintiff again, on the 25th of Fuiy, wrote 
that the Friendfbip did all in her power to get up from St. Euſla- 

ius, but coul not, and therefore he fold her to Mr. Rofs at Hu- 
/latus. J have already tranſcribed as much of the ſeveral letters 
as are material to the ſubject of this chapter; in addition to 


which, the following facts appeared in evidence: That the 


 thip Friend/hip had ſailed from S. EZuſtatius, on the iſt of 


Auguſt, with the convoy, and that ſhe had afterwards foundered 
at ſea; that Sr. Euſlatius is in the direct road to London from 
Sr. Kitt's, and the convoy from St. Kitt's always looked into 
Sr, Au atius, to take up any ſhips that might be there; that if 
the Hriendſbip had ſailed from Sr. Kitt's, ſhe mult have gone by 
Euſlatius; but would not have flopped there: that when he 
was driven *0 St, Euſtatius, after making ſeveral efforts to gel 
back to St. Kitt's to finith her loading, and finding ſhe could not 
ſucceed, ſhe then took in the reſt of her loading at Sr. Euſlatine. 

At the trial, ſeveral grounds of defence were made; but the 
only one, material for our confideration was, that the remaining 


at St. Eustatius, and not going back to Sr K'tt's, was a devia- 
tion. The learned judge, who tried the caule, was of opinion 


that it was not a deviation, being occaſioned by ſtreſs of wea- 
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is no inſurer, and is not obliged to get inſurance at all events. 


Thus if he fend to Lloyd's and the underwriters refuſe to take 
the riſk at any premium; and he afterwards ſend to get infur- 
ance done at Newcaſtle, he has done his duty, and can never 
afterwards be charg'd in this ation, more eſpecially if the 


plaintiff adopt and approve his acts. 
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CHAP, ther. Upon this ground, amongſt others, the motion for a 
XVII. new trial was founded. _ „ 
888A cſter argument at the bar, | 5 
| Lord Mansfeld ſaid, the uy material queſtion is, whether 
6 


there is a a deviation in this caſe: and that depends on the evi- 

dence. If a ſtorm drive a ſhip out of her voyage into any port, 

and being there, ſhe does the beſt ſhe can to get to her port of 
deſlination, ſhe is not obliged to return back to the point from 
whence ſhe was driven; but here the vitneſſes fay, ſhe tried 

P. 306 * © get back to St. Kitt's and could not: and it is a much eafter 
| navigation to go directly from St. Euſtatius to London, than to go 
back to St. Kilt's firſt. And as to the taking in the cargo at 

St, Euſtatius, I do not find that the ſhip loft any time by it. 
Every thing is the effect of the ſtorm, and occaſioned by it. 

This is the only point, on which I had any doubt, and it re- 

quired ſome conſideration. It was a queſtion, which was pro- 

per to be left to a jury, whether this was the ſame voyage or 

not, and they have KARE it.. | | 

Mr. Juſtice Willes inclined to a different opinion. My only 
doubt is, whether it was the ſame voyage as that inſured. So 
far as the ſhip was driven by ſtreſs of weather, ſo far there is an 
exception. When ſhe is driven to St, Euſtatius, ſhe attempts 
to get back to Sr. Kitt's; but I do not find that ſhe made any at- 

. tempt to get to London at that time. When ſhe was at Sz. Eu- 
/atius, the owner of the ſhip ſold her to Roſs, who loaded her 
afreſh with tobacco inſtead of ſugar, which was to have been 
her original cargo; ſo that there is a new cargo, a new owner, 
and a new voyage. In theſe caſes we lean very much to devi- 
ation. Jn a caſe lately determined in this court, it was held, 
that going to Beaumaris, though only a few leagues out of the 
way, was a deviation, It ſtrikes me as a caſe of ſome difficulty: 
perhaps the jury had not evidence enough laid before them, on 
which to determine; for there is nothing ſaid on the part of the de- 
fendant as to the uſual courſe of the voyage. The riſk was cer- 
tainly encreaſed by the ſhip's continuing at S. Euſtatius ſo long; 
for the inſurance, if good at all, was good all the time ſhe lay 

ö by at St. Euſtatius; and ſhe might have continued there much 
longer. In my opinion, it is very well worth the re- conſidera · 
tion of a jury. | | . 

Mr. Juſtice Aſphurſt. — This ought to be conſidered as the 
ſame voyage infured, Wherever a ſhip is driven by ſtreſs of 
weather out of her own port into another, that ſhall not 
be conſidered as a deviation. Here the ſhip was forced 
by ſtreſs of weather to go to Sr. Eullatius; and being there, 
ſhe endeavoured ſeveral times to get back to Sr. Ki/t's, but 
without effect. In fact it was beter for the parties that the 
cargo ſhould be completed at St. Euftatius ; her continuing 


there, rather diminiſhes the riſk than otherwiſe ; becauſe if Be 
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had gone back to Sr. Kitt's, it would have taken up a longer CHAP. 
* time. If then every thing was done, that could be done, un- XVII. 
der ſuch circumſtances, for the benefit of the adventure, chi 


ſhall not vaeate the Horny: „„ i 307 
Mr. Juſtice Buller. —It has been much relied on in this 4 


caſe, that there was a change of property ; but that, in my 
opinion, makes no difference. Then laying that out of the 


queſtion, and ſuppoſing the ſhip as not being fold to R/. I 
will firſt conſider whether this is a different voyage. But tht | 
cannot be, as it would be contrary to the evidence: neither is it 
true, that the veſſel afterwards purſued the ſame voyage by 
accident; from that part of the cargo, which ſhe took in at Sr: 
Kitt's, continued on board of her the whole time, and the 
original intention of the ſhip's coming to London, was like wite 


continued; the parties never thought of a different voyage. 


But it is ſaid, that ſhe took in another cargo at &. Euflatius: 


what ſays the evidence? Where a captain has not taken in a 


full cargo, it is uſual to take in the reſt at Sr. Zu/tarius; 
ſuch was proved to be the cuſtom of the voyage : and it was 


proved, that on a voluntary act of the captain's going to St. 


Hullatius, the policy would have protected the ſhip's ſtay there; 
i when the ſhip was driven there by ſtreſs of 
weather. As to the defendant's not being prepaced at the 
trial to anſwer the uſage, he ought to have come prepared 
with that, which was the giſt ot his defence. Then was the 
riſk altered? had it been fo, it was in the defendant's power to 


have proven it: but there was uo proof that it was altered; 


part of the ſame cargo continues; nor does it appear chat they 
meant to alter the cargo, for ſhe endeavoured to get back o 
St, Kitt's to take in the reſt; but was prevented by ſtorms, 
1 think the riſk would in reality have been much greater if ſhe 


had gone back; for ſhe muſt have come by the way of &.. 


Eultatius again in her paſſage home, The part of her cargo, 
which was taken in at the time the ſhip was driven from S/. 


| Kitt's, has already been paid for by the defendant; even this 
would not have been paid for by the defendant, if he had con- 


ceived that the voyage had been at an end. The learned 
judges therefore, except Mr. Juſtice M Alles, after giving their 


opinions Wen the other points in che cauſe, ordered the rule ſor 
a new tria 925 


to be diſcharged. | | 

A deviation may alſo be juſtified, if done to avoid an enemy, , p 58 
or ſeek for convoy; becauſe it is in truth no deviation to go I 
out of the courſe of a voyage, in order to avoid danger, or to 


obtain a protection againſt it. 


In an action upon a policy, which was to inſure the William Bond v. 
Galley in a voyage from Bremen to the port of Londoa, war- Gonſales 
ranted to depart with convoy: the cafe was this, the Galley ſet 2 Salk. 445. 
fail from Bremen, under the convoy of a Dutch man of war to 

| TO | 3 | the 
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CHAT. the Elb, where they were joined by two other Dutch men of 
XVII. war, and feveral Dutch and Engliſb merchant ſhips, whence * 
they failed to the Texel, where they found a ſquadron of Eng- 
| lib men of war and an Admiral. After a ſtay of ni.e weeks, 
they ſet out from the Texel, and the Galley was ſeparated in a 
ſtorm, and taken by a French privateer, taken again by a Dutch. 
privateer, and paid 80. ſalvage. Wb 
It was ruled by Lord Chief Juſtice Heilt, that the voyage 
on ght to be accordirg to uſage, and that their going to the 
Elb, though in fact out of the way, was no deviation; for 
till after the year 1703, there was no convoy for ſhips directly 
| from Bæmen to London. And the plaintiff had a verdict. 
bee „ On an inſurance from London to Gibraltar, warranted to 
More? depart with convoy; it appeared there was a convoy appointed 


Campbell * . ; - . l 
\Bordien . for that trade at S irhead; and the ſhip Ranger having tried for 
2 Stra. 1205 convoy i the Downs, proceeded to Sprithead, and was taken in 


her way thither. 'The inſurers infiſicd that this being the time 
of a French war, the ſhip ſhould not have ventured through 
the channel, but have waited in the Pcwns for an occaſional 
convoy. And many merchants and office-keepers were ex- 
amined to that purpoſe. | 
But Lord Chief Juſtice Je, held that the ſhip was to be 
conficr cd as under the defendant's inſurance to a place of ge- 
ners rendezvous, according to the interpretation of the words 
ww.rrarted to depart with convay. And if the parties meant to 
vary the inſurance from what, is commonly underſtood, they 
ſhould have particularized her departure with convoy from the 
Drruns. The juries were compoſed of merchants; and in both 
cales they found for the plaintiffs upon the ſtrength of this 
* P direction. | 1 = | 3 
I. 309 » In the caſe of Bond againſt Wut, in which the material 
cep Rep queſtion was, whether a warranty had or had not been complied 
(oil. with, and which conſequently will be fully ſtated in the follow- 
ing chapter, the point of deviation for the purpoſe of procuring 
canvoy alſo came under the confideration of the court. Upan 
that occafion Lord Mansfiett and the whole court held, that if a 
ſhip go to the uſual place of rendezvous, for the fake of joining 
convoy there ready, though ſuch place be out of the direct 
courſe of the voyage, it is no deviation. I | 
2 derb And in a more modern caſe, the only queſtion was, whether 
and Aub- there was a deviation or not Lord Mansfield there directed 
ther v. the jury to find for the plaintiſſs, if they believed that the 
Fletcher: captain fairly and bend fide acted according to the beſt of his 
1 judgment: that he had no other view or motize but to come 
Trin. Vac. the fafeſt way home, and to meet with convoy; for that it was 
1780. no deviation to go out of the way to avoid danger. 
In our law books we ſometimes meet with caſes, which ſay, 
that a deviation may be juſtified by the uſage and cuſtom of the 
| = trade 
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trade, But that is not quite correct; for if by the uſage of any CHAP. 


articular trade, it is cuſtomary to ſtop at certain places, lying XVII. 


out of the direct courſe from A. to B. it is not a deviation t 


ſtop there; becauſe it is a part of the voyage. There is no de- 
ception upon the inſurer ; becauſe he is vomnd to take notice of 
the uſages of trade; they are notorious to all the world; and 
when the uſage has declared it lawful in a ſpecific voyage to go 
to any place, though out of the immediate track, it is as much 


à part of the contract of inſurance between the parties, as 1t it 


had been particularly mentioned, But in ordes to juflify the 

captain of a ſhip in quitting the ſtraight and direct line from the 

port of loading to that of delivery, there muſt be a preciſe, clear 

and eſtabliſhed uſage upon the ſubject, not depending merely 

upon one or two loote, and vague inſtances. 5 

Where a ſhip was inſured from Live rpocl to Jamaica, and Saliſbury x 

had put into the Ie of Mar ; it appeared that there were /ome Townſon. 
zn/iances of the Liverpcol ſhips putting in there, but it was not 


| the ſettled, common, eſtabliſhed, and direct uſage of the voyage 


and trade: it was therefore held a deviation, and the under- 

writers were diſcharged from any loſs that happened {ubſequent 

to the deviation. 8 xe „ | 
Having thus mentioned all the caſes to be found in the books + P. 310 


ol reports, which operate as an excuſe for a departure from the 
due courſe of the voyage, and which prevent thoſe effects, which 


always foilow a deviation, namely, the diſcharge of the inſurer 
{rom his contract ; it will be proper to obſerve, that it is not 
meant to inſinuate that other circumitances may not frequently 


happen, Which will have preciſely the ſame conſequences. For Cn : 
| Wherever a ſhip does that which is for the general benefit of all LIN +008 


parues concerned, the act is as much within the intention and 
{pirit of the p-licy, and conſequently as much protected by it, as 

i: expreſſed in terms. And therefore in all caſes, in order to 
determine whether a diverſion from the direct courſe of the 
voyage is ſuch a deviation as in law vacates the policy, it will 
be proper to attend to the motives, end, and conſequences of 
the act, as the true criterion of judgment, | . 

It any of the circumſtances above ſtated do really and bona fde __. 
occur, 1o as to render a deviation abſulutely neceſſary, the ſhip 
muſt purſue ſuch vsyage of neceſſity in the direct courſe, and in 
the, ſhorteſt time pottible, otherwiſe the underwriters will be 
Gjcnargode, | Becauſe a voyage ſuperadded by neceſſity, ought 
to be ſubject to the ſame 9 and entitled only to the 


{ame ſort of latitude as the original voyage, it having become by 
operation of law, a part, as it were, of that original voyage, 
This was laid down as law by the Court of King's Bench in Lavabre v. 
a caſe, in which the voyage inſured was deſcribed in theſe wo 
At and from Port L*Orient to Pindicherry, Madras, 
* Ghina, and at and ſrom thence back to the ſhip's port, or 
EF po = de, 4 ports, 


rds 2 Walter. 
and Dougl. 271. 


CWC 


% ports of diſcharge in Prance with liberty to touch, in the 


* outward or homeward-hound voyage, at the Ifles of Frarce 


and Bourbon, and at all or any other ports, or places, what or 


*P. 311 


% to proceed and fail to, Vd touch and ftay at any ports 
or places whatſoever, as well d this fide, as on the other 
* fide, the Cape of Gocd Hope, without being deemed a devia- 
„tion.“ 'T he ſhip did not fail till the Eth of December 1776, 
* and did not reach Pondi/chery till the 23d of Fury 1977. She 


« whereſoever : and it ſhall N for the ſaid ſhip, in his 


continued chere till the 23d of Auguſ following, when inſtead of 


proceeding to China, ſhe failed for Bengal, where having paſſed 
the winter, and undergone very conſiderable repairs, ſhe jailed 
from thence, early in the year 1778, (being the ſecond ſhip that 
left the Ganges) returned to Pondicherry ; and, after taking in 
a homeward-bound cargo at that place, proceeded in her voyage 


back to L' Orient, but was taken in October in that year by the - 


Mentor privateer. The uſual time, in which the direct voyage 
between Pondicherry and Bengal is performed. 1s fix or leven 


days, but the Carnatic was about fix weeks in going to Bengal, 


and two months on the way back from thence to /ondicher ry, 
Both going and returning, ſhe either touched at, or lay off, 
Madras, Maſuli patam, Fifigepatam vnd Janon, and tock in 
goods at all. thoſe places. The plaintiffs reſted their caſe 
chiefly on this grourd, that the voyage to Bengal was adopted 
by neceſſity for the ſafety of the ſhip, upon the ber 4 Fae opinion 
of the captain and the reſt of the officers, and of one Gerard 


the ſupercargo who had the principal management. To prove - 
this neceflity it was ſworn by Berard and four mates, that the 


ſhip had been detained longer in Europe than at at firſt was fore- 


| ſeen and that ſhe met with extremely bad weather on her out- 
ward paſſage ; and at Pondicherry was ſo leaky, that it appeared 


to them, that ſhe muſt be careened, which could only be cone 
at Bengal, there being no other place ſo near, to which ſhe 
could proceed with ſafety, where that operation could be per- 
Jormed ; for that no harbour between Fendicherry and the 


Ganges on the one fide, and Pondicherry and B:zmbay on the 


other, would admit of ſo large a veſſel being hove down, her 
burthen being near 800 tuns. Indeed it turned out when they 
got io Bengal, that ſhe could be repaired without careening ; 


but this was only diſcovered, they ſaid, after ſhe was unloaded 


of much more of her contents than could have been done with 
Tilety in the open road of Pondicherry. All the witneſſe: for 


the plaintiffs ſwore that they took the reſolution. of going o 


Fengal much againſt their inclination ; for that it would have 
been not only more for the advantage of the owners, but alſo 


more for their private intereſt as individuals, to go to (Vina, 


they having prepared their own adventures for that market. 


Beſides the circumſtances of the leak, they aſſigned an ad- 
x a TY ditional 
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ditional reaſon for relinquiſhing the voyage to China, Viz. C 


that they had been fo long detained at Pondicherry, from delays 
in unloading their outward-bound cargo, that they were not 
ready to leave that place, till it was too late to uncertake the 
Cina voyage With any degree of prudence or ſafety ; and they 


ſaid Bengal was the beſt = they could go to, in order to 


— 


winter. The defence ſet up was: 1ſt, That the ſhip had 
never failed on the voyage inſured, her deſtination, when {he 


XVII. 


* P. 312 


lest Europe, having been for Bengal, and not for China. 2d. 


That ſuppoſing her to have ſailed on the voyage deſcribed in the 
policy, yet her going from Pondicherry to Bengal, inſtead of 
proceeding to China, was a deviation, and was not juſtified by 


neceſſity. In ſupport of the firſt ground of defence, certain 
ſecret inſtructions were relied upon which were found on board 


dhe ſhip, and were addreſſed by the owners at L'Orient to Berard 
the ſupercarpo, and which, though obſcurely penned, gave 


great room to contend, either that at her departure, it had 


been reſolved to ſubſtitute the Bengal for the China voyage, or, 
at leaſt that the alternative was left with Berard, to be de- 
cided one way or the other, according to certain events in 
India, which events turned out in the ſort of way that, ac- 
cording to the inſt ructions, was to determine the voyage for 
Bengal. On the ſecond ground, it was ſaid, that from the 
plaintiff's own witneſſes, there was no neceſſity for going to 
Bengal; and that inſtead of going directly thither, a trading 
voyage had been made from Fcndicherry, which afforded a 
flrong preſumption that trading, and not the leak, or lateneſs 
ol the bao” wa the object of going to Bengal. On the part 
of the defence alſo, ſeveral letters were read (written by the 
owners to their correſpondents who had got the policy under- 
written) to raiſe a preſumption that the neceffity of going to 


Bengal, was merely a pretence deviſed after the capture; and Vide ante, 


when the inſured began to apprehend that the words of the © 


policy would not cover a voyage to that place. 'This 1s the 


ſubſtance of the evidence given in this, and two other cauſes 
upon the ſame ſhip, though not on the ſame policy : in addition 


2. 


H A P. 


. 


to ſay, whether the Jateneſs of the fea 


to which in the preſent caſe, the ſecret inſtructions given to. 


Berard had been more attentively peruſed, and afforded ſtronger 


_ reaſons than they at firſt ſeemed to do, that the voyage to 
Bengal was . before the departure from L'Orient. 


The plaintiff's witueſſes were much oe: on this occaſion, 
on alone was ſuch as, in- 


dependant of the leak, would have determined them to abaridon 

the China voyage; and the on cther hand, whether the leak, 

2 independent of the other reaſon, would, in their opinion, have 
rendered it neceſſary ſo to do. To this they ſaid, they could 
not give a certain anſwer; for that, as neither of the caſes had 
happened, they had not exerciſe] their judgment upon them, 

| bh Wo no on. 
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CHAP. Lord Mansfeld ſummed up very ſtrongly againſt the plaintiffs, 
XVII. on the head of fraud. But independent of that ground, he 
k_—  ſtatcd a new point againſt them, namely, that if neceſſity were 
3 admitted to have been the ſole motive for ſubſtituting the voyage 
| to Bengal in the place of that of China, Hill it was incumbent 
cn the inſured lo have pur/ned that voyage of neceſſity direftlly, in 
ie ſborteſl and maſt expeditious manner; and that the delay in 
geing from Pondicherry to Bengal, and the repeated ſſohs by touch- 
ings at difforent places, and trading there, were deviations, and 
ner within the protection wiich theſuppſed necęſſity afforded tothe 
direct voyage, | 8 | TED 
Notwithitanding this direction, the jury found a verdict for 
the plainüff. Upon a motion for a new trial, after argument 
at the bar, the opinion of the court of, King's Bench was de- 
livered by | 5 . 5 
Lord Mansfeld. — If this application were made upon the 
ground of impeaching the teſtimony of the plainuft's witneſſes, 
whatever my private ſentiments might be, after two concurrent 
verdicts, I ſhould not be inclined to interpoſe. But, without 
Impeaching the evidence, I think there ought to be a pep trial, 
or rather, that the caſe has len ill decided. The queſtion is, 
whether, without imputation on any body, circumſtances have 
not happened to take the voyage out of the policy. A deviation 
from neceſſity muſt be juſtificꝗd, both as to ſubſtance and manner. 
Withing mare muſt be dine than what the neceſſity requires, The 
true objection id a deviation is not the increaſe of the riſk. If 
that were fo, it would only be neceſſary to give an additional 
premium. It is, that the party contracting has voluntarily | 
ſubſtituted another voyage ſor that which has been inſured. If 
the voyage to Bengal was unavoidable, where was the neceſſity | 
to trade? All the ports touched at were out of the direct courſe z 
and fix weeks and two months were conſumed, iuſtead of fix 
days. The juſtice of the caſe required a different deciſion. 
P. 314 The rule for a new trial was accordingly made abſolute. The 
| d cauſe was again ſet down for trial; but the. plaintills, when they 
were ready to be called on, ſubmitted to the opinion of the 
court, and abandoned their claim againſt the underwriters. | | 
But though an actual deviation from the voyage inſured is 
thus fatal to the contract of inſurance; yet a deviation merely 
intended, but never carrie! into effect, is conſidered as no de- 
viation, and the inſurer continues liable. This has been fre- 
roſter v. quently ſo decided. Thus in the caſe of inſurance from Ca- 
Wihner. rlina to Liſban, and at and from thence to Briſto.; it ap- 
Ira. 1249. . that the captain had taken in ſalt, which he was to de- 
iver at Falmuth, before he went to Briſſal; but the ſhip was 
taken in the direct road to both, and beſore ſhe came to the 
Id. Ch Juſi. point Where ſhe would have turned off to ſalncuth It was 
| be, held, that the inſurer was liable; for it is but @n intention 19 
| . EO . i | geviall 
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deviate, and chat was held not fuſſicient to diſcharge the under- cn AP; 


a conſignment to Amſterdam * a loſs happened before ſt e came 1249. 
to the dividing point between the two voyages, for which the 


of the grounds of defence was, that the ſhip never failed fromm 


at moſt, but an 7ntended deviation, not carried into effect.“ 


in the policy, the io ſurer is diſcharged from all degree of reſpon- 


oo taken by the court of King's Bench, in a very modern caſe : | 
and by that diſtiuct ion they admitted the general doctrine, with 


Upon this the inſured brought this action en the defendant, Dougl. 4 


Cuilalall before Lord Mansßell, when a verdict was found ſor 


goods in the Briti/h dominions. An affidavit of the owner ſtated 


dence whatever that ſhe was deftined for Cadiz. The place 


the American army; but there was not ſufficient direct evidence 


0 % b E + 4;T.1-4 % 


uTIter, D | | 2 | | XVII. 
In the cate of Carter v. the Rcyal Exchange Aſſurance Com 
pany, where the inſurance was from Honduras to London, and 2 stra. 


inſurers were held liable to pay. 3 | . 

The doctrine laid down in theſe caſes has ſince been fre - 

quently recognized an ſubſequent deciſions, and particularly by 

Lord Mansfield in the caſe of hellyfſon v. F-reufſor, which will 

be fully reported in the next chapter. The inſurance was from Doug]. 246, 
Guadalupe to Havre, and by the depoſitions it appeared that the 

ſhip ſailed for Havre, and was always intended for Favre; 

but was directed to keep in the courſe of Breft for ſafety. One 


Guadaloupe to Havre, but on a voyage from Guadalupe to Bre/?. 
Lord Mansfeld, in anſwer faid, © the voyage to Bret was, 


If, however, it can be made appear by evidence, that it ne- 
ver was intended nor came within the contemplation of the par- 
ties, to ſail upon the voyage inſured; if all the ſhip's papers and 
documents be made out for a different place from that deſcribed 


ſibility, even though the loſs ſhould happen before the dividing 
point of the two voyages. This diſtiuction was very properly « p. 31 5 


reſpect to the intention to deviate, in its fulleſt extent 
The ſhip Mall) being inſured © at and from Maryland to Wool 
Cadiz,” was taken in Che/apcak Bay, in the way to Europe. SW 
| oydell. 


one of the underwriters on the policy, The trial came on at 
the defendant. A new trial being moved for, the material facts 
of the caſe appeared to be as follows ;— The ſhip was cleared 
from Maryland to Falmouth, and a bond given that all the 
enumerated goods ſhould be landed in Britain, and all the other 


that the veſſel was bound for Fa/mourh. The bills of lading 
were, © 'Fo Palmouth and a market:“ and there was no evi- 


where ſhe was taken, was in the courſe from Maryland both to 
Cadiz and Falmouth, before the dividing point, May circum- 
ſtances led to a ſuſpicion that ſhe was, in truth, neither deſigned 
tor Falmouth nor Cadiz, but for the port of Baſſon, to ſupply 


of that fact — At the trial, Lord Mansfeid told the jury, that it 
they thought the voyage intended was to Cadiz, they mutt find for 
ED e the 
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the plaintiff. If, on the contrary, they ſhould think there was 
no deſign of going to Cadiz, they muſt find for the defendant. 
It alſo appeared in evidence, that the premium to inſure a voy- 
age from Haryland to Falmouth, and from thence to Cadiz, 
would have greatly execeded what was paid in this caſe. Upon 
the motion for a new trial being argued, the counſel for the 
plaintiff cited the two caſes above ſtated from Strange's Re- 
orts. x f 


Lord Mansfeld. The policy, on the face of it, is from | 


Ma. land to Cadiz, and therefore purports to be a direct voy- 


* P. 316 


to Falmouth and a market: ſome to Falmouth only. 


age to Cadiz, All contracts of inſurance muſt be founded on 

truth, and the policies framed accordirgly. When the inſured 

intends a deviation from the direct voyage, it is always provided 

for, and the indemnification adapted to it. There never was 
a man fo fooliſh as to intend a deviation from the voyage deſcri- 
bed, when the inſurance is made, becauſe that would be pay- 
ing without an indemnification. Deviatious from the voyage 
inſured arife from after-thoughts, after-intereſt, after- tempta- 
tion; and the party, who actually deviates from the voyage de- 
ſcribed, means to give up his policy: But a deviati erely 
intended, but never carried into effect, 1s as no deviation. In 
all the caſes of that fort, the e minus a quo, and ad quem, were 
certain and the ſame. Here, was the voyage ever intended for 
Cadiz ? There is not ſufticieit evidence of the defign to go to 
Boſton, for the court to go upon. But ſome of the papers ſay 

one 

mention Cadiz, nor was there any perſon in the ſhip, who ever 

heard of any intention to go to that port. A market is not ſyno- 
nimous to Cadiz; that expreſſion might have meant Naples, 
Leghzirn, or England. No man, upon the inſtructions, would 
have thought + getting the policy filled up to Cadiz In ſhort, 


| that was never the voyage intented, and conſequently is not 


what the underwriters meant to inſure. 


Mr. Juſtice ler. — I am of the ſame opinion, I believe the 


law to be according to the authorities mentioned on the part of 


the plaintiff ;, but it does not apply here. This is a queſtion of 
fat. There cannot be a deviation from that, which never ex- 
iſted. The weight of the evidence is, that the voyage was never 
defigned fer Cadiz © ee 3 : 
Mr. Juſtice H/ill:s and Mr, Juſtice Afhhurft concurring 


in the opinion delivered by Lord Mans: ld and Mr. Juſtice Bul- 
ter, the rule for a 1.ew trial was diſcharged. | 


Way v. 
Modigliani 
2 Term. 


Rep. 30. 


In a ſtill later caſe the ſame doctiine was advanced, namely, 
that if a ſhip be inſured from a day certain from A. to B. and 
before the day fail on a different voyage from that inſured, the 
aſſured cannot recover ; even though the ſhip afterwards fall 
into the courſe of the voyage inſured, and be loſt after the 
day on which the policy was to have attached. K | 
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From the propoſition juſt eſtabliſhed, namely, that a mere in- C H AP. 


tention to deviate will not vacate the policy, it follows as an XVII. 
immediate conſequence, that whatever damage is ſuſtained nnd 
belore actual deviation, will fall upon the under writers. 
Thus it was held by Lord Chief Juſtice Holt, who ſaid, that * Þ, 317 
if a policy of inſurance be made to begin from the departure of Green v. 
the ſhip from England until, Ss. and after the departure a da- Young. 2 
mage happens, Sc. and then the ſhip geevigtes; though the po- 2 
licy is diſcharged from the time of the deviation, yet for the 2 | 
damages ſuſtained before the deviation, the inſurers ſhall make 444. S. C. 
ſatisfaction to the inſured, EY Sen, KEE | 
Subject to the rules already advanced, deviation or not is a Doug. 738. 
_ queſtion of fact, to be decided according to the circumſtances of | 
the caſe. ES | | 

In caſes of deviation, the premium 1s not to be returned ; Vide Poſt. 
becauſe the riſk being commenced, the underwriter is entitled © 19- 
to retain it: but of this more will be {aid in a ſubſequent chapter. 


*CHAPTER Tur EIGHTEEN TH. . p. zis 
Of Non-Compliance wich Warranties. | 


| I N the two preceding chapters we have ſeen the effect, which 
the non obſervance of implied conditions has upon the con- 
tract of infurance ; we ſhall now procee'! to con ſider the nature 
of warranties; their various kinds; and how far they muſt be 
_ complied with on the part of the inſured, in order to render the _ 
contract binding between the parties A warranty in a policy 1 Term 
of inſurance is a condition or a contingency, that a certain Rep. p. 345. 
thing ſhall be done, or happen, and unleſs that is performed, | 
there is no valid contract. It is perfectly immwerial for what 
view the warranty is introduced; or whether the party had 
any view at all : but being once inſerted, it becomes a binding 
condition on the inſured : and unleſs he can ſhew that he has 
literally fulfilled it, or that it was performed, the contract is 
the ſame, as if it had never exiſted. We have already ſeen Chap. 16, 
that the breach of an implied condition is ſufficient to avoid 7: 
the policy; a £rt:ri, therefore, the effect muſt be the ſame, 
where the condition is expreſs, and not liable to miſrepreſen- 
tation or error, becauſe it makes a part of the written con- 
tract. To fay that the underwrier ſhould anſwer tor a loſs, 
_ notwithſtanding the other party has failed in his engagements, 
would be to make a different rule in this ſpecies of contract, _ 
from that which ſubſiſts in every other; although this of all 


other contracts depends molt upon che ſtricteſl attention to the 
5 | = Bo | pureft 


OF NON-COMPLIANCE 


XVIII. toa ſtrict performance of all promiſes and conditious in every 
1 ſpecies of contract, may be deduced, as has been truly ob- 
4 0p ſerved by an elegant moral writer, from the neceſſity of ſuch a 
Conduct to the well-being, or the exiſtence of human ſociety. 

We have ſaid that a warranty muſt be ſtrictly and IAterally 

fl performed; and therefore, whether the thing, warranted to be 
P. 319 done, be or be not effential to the ſecurity of the ſhip; or 
whether the loſs do or do not happen, on account of the breach 

of the warranty, ftillthe infured has no remedy : becauſe he 
himſelf has not performed his part of the contract, and if he 

did not mean to perform, he ought not to have bound himſelf 

by ſuch a condition. And though the condition broken be not 

erhaps, a material one, yet the juſtice of the law is evident 

For this conſide ration: that it is abſolutely neceſſary to have 

_ one rule of deciſion; and that it is much better to ſay, that war- 
-Tanties ſhall in all caſes be ſtrictly eomplied with, than to leare it 

in the breaſt of a judge or jury to ſay, that, in one caſe it ſhall, 


7A niences may ariſe from ſuch a rule; yet upon the whole, it will 
| Pothier Tr certainly produce publick falutary effects. The inſured is 
au Contrat Pound not to draw the underwriter into error, by falſe declara- 
d'Aflur- tions reſpecting thoſe things, about which the contract is made, 
ance, p. Debet præſbare rem ita eſſe ut aſſir ma vit. | | 
177. But as a warranty muſt be ſtrictly complied with in favour 
of the underwriter, and againſt the inſured, equal juſtice de- 
mands, and the true meaning of the contract of inſurance 
requires, that if a ftrit and literal compliance with the war- 
ranty will ſupport the demand of the inſured, the deciſion 
ought to be in his favour, eſpecially when by ſuch a decifion 
all the words in the policy will have their full operation, 
Blackhurſt In an action on a policy on goods, dated ih December, 1984, 
eee Ioſi g not boft, warranted well this gt/ day of December, 1784 ; 
; "wh "© it appeared, that the warranty was at the foot of the policy; 
that the policy was underwritten between the hours of one and 
threein the aſternoon of the gth of December; that the ſhip 
was well at 6 o'clock in the morning, but was loſt at 8 o'clock 
the ſame morning. 5 | VVV 
pon a motion to ſet afide- a nonſuit, which had been en- 
tered, Lord Ken ron Chief Juſtice, A/bhnrft Buller, and Gree, 
Juices, were clearly of opinion, that the warranty was fufh- 
ciently complied with, if the ſhip were well at any time that 
| day: that the nature of a warranty goes to determine the quei 
. 320 » tion; for as it is 4 matter of indifference whether the ching 
FVuoͤarranted be, or be not material, and yet muſt be literall“ 
complicd wich; ſtill if it be complied with, chat is ae 
g a 1 | th 


CHA P. pureſt rules of equity and good faith. Indeed the obligation 


7 Term. g and in another it hall not. The very meaning of a wananty 
Rep. P. 346. f 0 preclude all enquiries into the materiality, or the ſub/auntial _ 
performance of it : and although ſometimes partial inconve- 


on the goods from the lading : and thus too, the words 4%, or 


do dem at chat time ; or eve though it Le wafored {2 ths policy, 


WITH WARRANTIES, 


that there was good reaſon for inſerting theſe words, becauſe C HA P, 
they protected the underwriter fro n Joffes before that day, to XVIII. 
which he would otherwiſe have been liable, as the policy was 


not loft have alſo their operation. | | 8 | 
This being the caſe, it follows as a neceſſary conſequence, 
that it is very immaterial to what cauſe the non compliance is 
to be attributed; for if the fact be, that the warranty was not 
_ complied with, though perhaps for the belt reafons, the policy 
has no effect. The contingency has not happened; and there- 
fore the party intereſted has a right to ſay, that there is no 
contract between them. Upon this account it is, that if a ſhip 
be warranted to ſail on or before the iſt of Augu/, and ſhe be 
_ prevented by any accident from ſailing lll the 2d of Auguf, 
as by the ſudden want of any neceſſary repair, or by the 
appearance of an enemy at the mouth of the port, the cap- 
tzin would do right not to fail; but there would be an end of the 
policy. . | | NE 3 
In this ſtrict and literal compliance with the terms of a 
warranty confiits the difference between a warranty and a re- 
reſentation — Ne = | | 
Of this diſtincton ſomething was ſaid in a preceding chap- Vide ante 
ter: it is ſufficient now to obſerve, that a warramy, as part c. 10. 
of the agreement, and a condition on which it was made, muſt 
be Hrictly complied with; whereas a repreſentation need only 


Cowp. 607. 


be performed in ſubPance, In a warranty, the perſon making wy 8 
't takes the ri I | | 1 : 
t takes the riſe of its truth or falſehood upon himſelf: in a Cowp. 787. 


repreſentation, if the inſured aſſert that to be true, which he 
either knows to be falſe, or about which he knows nothing, 
the policy is void on account of fraud. But a repreſenta= 
tion, made without fraud, if not falſe in a Material point, or if 
it be /ubtantially, though not Etcrally fulfilled, does not vitiate 
ine pole. „„ . 

Hut as repreſentations were very often male in writing, by * P. 321 
way of inſtructions ſor eſſecting a policy, ii became neceſiary 
to Ipecify what written declarations thould be deemed war- 
ranties, and what repreſentations. It was, therefore, by 1e- 
veral deciſions of the courts. held to be law, that in order to 
make written inſt ructions valid and binding as a warrgnty, they 


mult appear on the face of the inftruncut itfelf, by which the 
contrast ot inſurance is effected. 3 | | | . 
This was declared by Lord Mansf#77 in a very particular Pawſon v. 
manner in anſwer to a queſtion put to him by Mr, Deverpr et athens 
at the deſire of the underwriters, after he had delivered the 3 
onnulon of the court upon a queition 0a a repreſentation. em 
Even though a written paper be wrapt wp in the policy, 
when it is brought to the underwriters to ſubſcribe, and thewn 


at 
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OF NON-COMPLIANCE 


CH AP. at the time of ſubſcribing; ſtill it is not in either caſe a war- 
XVIII ranty, or to be confidered as part of the policy itſelf, but only 
zs 3 repreſentation. Both theſe inftances have occurred in 
eauſes before Lord Mansfield, | 5 

Pawion v. In an action on a policy of inſurance, the counſel for the 
Barnevelt, qefendant offered to produce witneſſes to prove, that a written 


Guildh. 5 8 
Pain Vac. memorandum incloſed was always conſidered as part of the 


1759. ang But Lord Mansfield ſaid, it was a mere queſtion of 
] aw, and would not hear the evidence; but decided, that a 
in the notes. written paper did not become a ſtrict warranty, by being folded 


Doug. p. 12. 


| up in the policy. _ | 
Bize v. P Kg 

h . t 2 . « 5 wa, . 
3 ar inſurers underwrote the arms + a ſlip of paper was wafered to 


1779. and alſo mentioning ſeveral particulars of her intended voyage, 
Doug. p-72+ which particulars in the event, had not been complied with, 
inthe notes. Lord Mansfeld ruled, that this was only a repreſentation ; and if 

; the jury ſhould think there was no fraud intended, and that the 


variance between the intended voyage, as deſcribed in the ſlip of 


paper, and the actual voyage as performed, did not tend to in- 
| creaſe the riſk of the underwriters, he directed them to find for 

4 the plaintiff, which they accordingly did. . 
P. 322 This verdict was afterwards ſet aſide upon another ground. 


It being thus ſettled, that a warranty muſt appear on the 
face of the inſtrument, it ſtill became a queſtion, whether a 


Dou 2 I. o . oy « . : 
S 7 warranty, written in tlie margin of the policy, was to be con- 


ſidered equally binding, and ſubject to the ſame ſtrict rule of 
conſtruction, as if inſerted in the body of the policy itſelt, 


This point came under the confideration of the court in the 


caſe of Bean ard Stuparr, in which the material queſtion was, 


whether, ſuppoſing it to be a warranty, boys were included 
under the word ſeamen. That caſe, as far as it is material to 


our preſent _ was as follows: Ng Hes | 
Boak „. The plaintiff inſured the ſhip called the Martha, at and 
Stupart, from London to New York ; the voyage to commence from a 


_ Deugl, 10. day ſpecified ; and in the margin of the policy were written 


theſe words, “ Eight nine pounders with cloſe quarters, fix 
* fix pounders on her upper decks; thirty ſeamen beſides 
«c 5 — | i | 

pon a,. motion for a new trial in this caſe, Lord Mans/eld 
ſaid, there is no doubt but this is a warranty. Its being 
viritten on the margin makes no difference. Being a war- 
ranty, there is no doubt but that the underwriters would not 
| be liable if it were not complied wich; becauſe it is a condition 

Kenyon v. on which the contract is founded. = 
* In an action on a policy of inſurance, it appeared that the 
2 5. , following words were written tranſverſly on the margin of the 
Doug. p. 12. Policy: “ In port 2oth July, 1976.” In fact, the ſhip had 
ste (4.) . | e | | ſailed 


In the other caſe it appeared, that at the time when the 


the ſhip as to repairs and ftrength, 


2 


WITH WARRANTIES 
failed the 18th of July. The queſtion was, whether this mar- CHAP. 
_ ©1nal note was a warranty or a repreſentaticn. XVIII. 


Lord Mansficld, The queſtion is, whether the ſhip's being — bY 


in port on the '20th is part of the condition of the iuſtrument. 

When it is on the face of the int rument it is a part of the 

policy; ſo that here, if the ſhip was not in port, it is no con- 

tract. As to its being only in the margin, that makes no 
difference; it is all part of the contract when it is once ſigned. 

And though the difference of two days may not make any ma- 

terial difference in the riſk, yet as the condiuon has not been 
complied wich, the underwriter is not liable. 4; 

Ihe propriety of theſe deciſions has never been queſtioned, * P. 323 
and.the rule has been conſtantly and tacitly acquieſced in from Ro 
the time in Which theſe caſes were determined till the year 1786, 

when, notwithſtanding the uniformity of the determinations 

upon the ſubje ct, it once more became an object of difcuflion. 8 
It came before the court upon a ſpecial verdict: it was De Hahn v. 

an action of aſſumpſit brought by the plaintiff (an underwriter) Hartley 
againſt the defendant, to recover back the amount of a loſs f. . 

which he had paid upon a policy of inſurance. The defendant 

pleaded the general iſſue. The cauſe came on to be tried be- 

fore Mr. Juſtice Buller at Guildhall, when the jury found a 
ſpecial verdiét, ftatingg oo WT ee ee TN 
That the defendant on the 14th of June 1779, gave to his 

inſurance broker inſtructions in writing, to 'cauſe an inſurance 
to be made on a certain veffel, called the Juno. (Then the 

inſtructions are ſet out in the verdict, ſigned by the defendant.) 
The verdict chen ſtates that the broker, in conſequence of ſuch 

inſtructions, on the ſaid 14th'of June 1779, did cauſe a policy 
of inſurance to be made on the Juno, upon goods and merchan- 

dizes laden on board, and alfo on the ſhips at and from Africa, 

to her port or ports of diſcharge in the Þritih Welt Indies, "ot 


ern 
Rep. p. 
313 


alter che rate of 15“. per cent. The verdiQ, after reciting two 
memorandums, not material, then proceeded to Rate, Hat 7 
the margin of the ſaid policy witg written the words and figures 
following i“ Sailed from £:verpoot with 14 fix-pounders, ſwivels, 
« ſmall arms, and 50 hands or upwards ; copper-ſheathed.”” 
That the plaintiff underwrote the policy for 200). at a premium 
ct 31/. TOs. That the Juno failed from Liverpt on the 13th 
of Cateber 1978, having then only 46 hands on board her, and 
arrived at Beaumaris, in the Ile of Angle/ea, in fix hours after 
her failing from Liverpool, with the pilot from Liverpo;l on board 
| her, who did pilot her to Beaumaris, on her laid voyage; and 
tat at Beaumuris the Juno took in fix hands more, and then 
had, and during the ſaid voyage, until che capture thercef, con- 
t nued to hate 52 hands on board her, That the 1:68 Sip in 
tue voyage frem Liverpo.l to gas until and whin ſhe 
| Rn” | | to. 


XVIII. 


if 


l P. 325 


plied with: it muſt be /terally ſo. 


— 


OF NON-COMPLIANCE 


CH AP, took in the ſaid fix ent: hands, was equally ſafe, as if ſhe 


had had 5o hands on board her for that part of the voyage. The 


3 verdict then Rates, that the defendant was intereſted, and that the 
P. 324 * ſhip, was captured: that on receiving an account of the loſs of 
the veſſel, the plaintiff paid to the defendant the ſum of 2001, 
not having then had any notice that the ſaid ſhip had only 46 


hands on board her when ſhe failed from Liver puol. | 


For the defendant it was ſaid, that this repreſentation had no 


relation to the voyage inſured ; for that was at and from Africa, 
&c, whereas this is merely an account of the ſtate of the {hip at 
Liverpool. ESE 


Lord Menzfeld. There is a material diſtinction between a. 


warranty and a repreſentation. A repreſentation may be equitably 
and ſubllantially anſwered : but a warranty muſt be Hrictiy com- 
lied with. Suppoſing a warranty to ſail on the 1ſt of Aupyfl, 


and the ſhip did not fail till the 2d, the warranty would not be 


complied with. A warranty in a policy of inſurance, is a con- 
dition or a contingency, and unleſs thati is performed there is 


no contract. It is perfectly immaterial, for what purpoſe a 


warranty is irtroduced; but being inferted, the contract does 


not exiſt unleſs it is literally complied with. Now in the pre - 


ſent caſe, the condition was, the failing of the ſhip with a cer- 
tain number of men, which not being complied with, the policy 


is of no effect. 


Mr. Juſtice 4/bhur/t. The very meaning of a warranty is 
to preclude all queſtions whether it has been ſubſtantially com- 

Mr. Juſtice Buller. It is impoſſible to divide the words, 
written in the margin, in the manner which has been attempted 
at the bar; that that part which relates to the copper ſheathing 
ſhould be a warranty, and not the remaining part. But the 
whole forms one entire contract, and muſt be complied with 
throughout. Judgment for the plaintiff. A writ of error was 
brought in the Exchequer Chamber upon this judgment, which, 
after two arguments, was affirmed by the unanimous opinion 
of the eight judges, compoſing that Court. Michaelmas 
Term 1787. 28th Geo. zd. . 

Having ſtated thoſe rules, which apply to warranties in gene- 
ral, it will now be proper to conſider the ſeveral kinds of war- 
ranties, and thoſe principles which are peculiar to each ſpecies, 
* confirmed by deciſions of the courts. It would be endleſs to 
enumerate the various warranties that are to be found in policies; 
becauſe they muſt frequently, and for the moſt part, do depend 
upon the particular circumſtances of each caſe ; ſuch as the 
number of men, of. guns, being copper ſheathed, &c. But 
thoſe which moſt frequently occur in our books of reports, and 
upon which the greateſt queſtions have ariſen, may be reduced 


to 


wi > NP MO Sodks. 


is much more dangerous than at others, owiug to periodical 
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to three claſſes : Warranty as to the time of ſailing; warranty C HAP. 


as to convoy ; and warranty of neutrality, Of each of theſe we XVIII. 


ſhall treat; obſerving in the firſt place, that thoſe rules which 
are applicable to warranty in general, muſt neceſſarily alſo apply 
to each of theſe individual. | 


1ſt, as to the time of failing. In moſt voyages, the time Roccus. 


at which they are to commence is a material circumſtance Not. 38. 
becauſe in every country there are ſome ſeaſons when navigation 
winds, monſoons, and various other cauſes. Indeed, we have 

2 f wy ; ' 164 & Berthon. 
ſeen, that a man having once warranted to ſail on à particular 3 
day, whether the riſk be, in fact, materially altered or not by a 5 
breach of that warranty, the under writer is no longer anſwerable. 
But this ſtrict adherence to the very day ſpecified, muſt have 
ariſen from the principles juſt ſtated: for if a latitude of og 


day were given, why not extend it farther? It has therefore been 


held, that when a ſhip has been warranted to fail on a par- 


- 


| A 
9 . 


Kenyon y. 


ticular day, though the ſhip be delayed for the beſt and wiſeſt RI 


reaſons, or even though ſhe be detained by force; the warranty, 
has not been complied with, and the inſurer is diſcharged from 
his contract. 3 a 5 


Thus, in an action on a policy of inſurance, upon a motion IIore v. 


7 

/ - 2 
114 12 
* + av 


WY 
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to ſet aſide the verdict which had been given for the plaintiff, Whirmore. 


the caſe appeared to be this. The declaration ftated, that a Cp. 478. 


policy was made on the ſhip New  W:/tmorland at and from © 
Jamaica to London, warranted to ſail on or before the 26h of _ 
July 1776, free from capture, and free from all reſtraints and 
detainments of kings, princes, and people of what nation, con- 
dition, or quality ſoever. It ſurther ſtated, that the ſaid ſhip. 
was preparing and ready to fail, and would have failed on the 
25th of July, on her intended voyage, , ſhe had not been re- 
firained by the order and command of Sir Baſil Keith, the then 
afterwards ſailed and was captured. For the plaintiff it was 
fad, that the uſual ' clauſe againſt the detention-of rulers and 
princes being inſerted in this policy, the embargo, by which 
the ſhip was prevented from failing on the day mentioned in 
the warranty, came expreſsly within the meaning of it, and 
therefore excuſed the delay | En 
On the other hand it was faid, that the loſs of the ſhip could 
in no poſſible reſpe& be connected with the embargo. That 
the warranty was py/ttive and expreſs ; that the ſhip ſhould de- 
part on or before the day appointed, and therefore muſt be 
complied with. Of this opinion was the court; and accord- 


* governor of Jamaica, and detained beyond the day: that ſhe * P. 326 


enter a nonſuit was made abſolute. i 4 
But the neceſſity of a punctual adherence to the day on which 
TN o (( che 


ingly the rule to ſet aſide the verdict for the plainüff, and to 


OF XON-COMPLIANCE 
CHAP. te ftp is warranted.to ſail by the policy, is not peculiar to the 


XVIII. law o England, for we tin that foreign writers declare, tha | 
— che ſame rule is univerſally adopted. It, fay they, the owner of 


* 


Roccus the ſhin or goods his Tail 1a the policy, that he will be read; 


Not. 38. to fail at a partigular time, at Which, perhaps, the navigation ; 

in map be leſs dangerous ; and on this account the inſurer is more 

þ ealily inducel to underwrite the policy; and he afterwards 1 
# delay the time of ſailing, and the ſhip and goods periſh, the d 
+ underwriters not bound, for he who neglects to. depart, at the 0 


appointed time, muſt, if he {a 
entirely at hjis,own;riſc, . (a 8 
Tf the warranty be to ſail after a ſpecific day, and the ſhip m 
fail before, the policy is equally avoided as in the former caſe; Ti 

| becauſe the terms af the warranty are as much departed from a 


il at a ſubſequent period, do it MI 


in the one c ſe 33, in the other. 5 
eau bel. On che Sch of December 1777, a policy was underwritten by Wl 4 
df 12, the defendant, on goods in a French ſhip, Le Comte, de Trebon, bu 
Buller, at and from Martinico to Havre, de Grace, wich liberty o Ml de 
Guildhall, “ touch at Guadalrupe ; warranted to, ſel after the, 1:21) of = 
Ent. Vac. © January, and on or before the ift of Augu/l 1778,” The Me 
„ 2% inſurance. was made by the plaintiff, on account of Jacque: Mr, 
2-5 7 Horteloup⸗ and Louis Dela mare, of Havre de Grace, owners of Nel 
he ſhip and cargo; at which time it was not known whether chi. 

ſhe would load at Martinico or Guadaloupe, they having goods Y 
to come from bath places; the policy was therefore intended to 
cover the niſk from both, or either of them. The ſhip, having 
finiſhed her outward voyage at Martinico, ſailed from thence on Ruft 
the 6th of November 1777, for ' Guadaloupe, where The, took i 
her whole loading, without returning to Martinico, which the Na- 
captain intended to do, had, he not got a complete cargo at 
Guadaloupe ; from whence ſhe failed on the, 26th of June 1778, 
and was taken on the 3d of September, The plainüff demande 
ayment of the loſs/from the underwriters, which being refuſed 
2 brought actions againſt them for the recovery thereof. Thi 
cauſe came on to be tried, at Gailqhall, before Mr. Juſtice 


eing 
Buller, when the defendant's objectjions were, that, according atio 
to the words of the policy, the voyage was to.commence fron hic! 
Marti nico, and not from Guadalupe; and that the warranty oWrcat, 
the time of ſailing was not complied with, 7he /bip having ſailuMi:cc: 
From Mar1nics be fare the 12th of January 1778, to wit, on bee an 
och of November, 1777. The jury, under the direction of tb 1 
(a) Roccus, in this paſſage, quotes the work, of Santerna — 

upon inſurances, who, he obſerves, cæcla mat contra mapifr to . 
nawvium,' et viautas, quando detincutur in Port a mulitreulis, 20 4 ö 
dulcedine Vint, | ! ²˙ n a0. - ONITENY 0 Fl 
2 8 Lcarne 0 p. 


w 
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he learned judge, were of that opinion, and accordingly found aCHA P, | 
hat verdict for the defend 8 XVIII. : 
- of But when a ſhip is warranted to fail on or before a particular — . 5 
dy day, if ſhe fail from her port of loading, with all her cargo and eee 1 
19a clearances on board, to the uſual piace of rendez vous at another, a 
ore part of the ſame iſland, merely for the ſake of joining convoy, * 
rds it is a compliance with the warranty, though ſhe be aſterwards . * 
tac detained there by an embargo beyond the day. The ground is, CP. gs. 4 
che that when a ſhip leaves her port of loading, when ſhe has a ful | 
0 1 and complete cargo on board, and has no other object in vie, 7 | 
but the ſafeſt mode of failing to her- port of delivery, her voyages 4 
hip muſt be ſaid to commence 2 her departure from that port. 4 
fe ; If, indeed, her cargo was not complete, it would not have „ 4 
rom a commencement of the, voyage, It is true, in the caſe about "i 


| to be reported, Lord Mansfeld was of a different opinion, at 
1 by te trial ; and. it certainly was a caſe of confiderable difficulty: 
bon, but when it came again before the court, it underwent a great 
% (deal of diſcuſſion, and after long and mature deliberation of all 


; . 
4 


of" W'* the judges, his lordſhip candidly acknowledged that his former“ P. 328 
The: Wl deciſion was wrong; and upon a ſubſequent occaſion, he decla- | 


rs of, Ned from the port of loading. As that is the leading caſe upon 


ther WM this ſubject, it is here reported at length, | 4 1 775 

oods This was an action on a policy of inſurance upon the. ſhip Ca- Bond v. 
edo el in the Wet India trade, loit or not loſt, at and from-Jamaica Out. 65 
ving London; warranted. fo have ſailed on or before the iſi of Au- F. i 
ze % ust 1776. The policy was effected on the 20th of Au- | 
E 11 % 1776, at a premium of 1 guineas per cent. to return 5 per 

h the Nan. if the ſhip departed with convoy; and $ per cent. if with 

g at Wconvoy. for the voyage, and arrived ſafe. At the trial, there 

779, eas no controverſy about the facts; and they are ſhortly theſe - 

anded WW he ſhip was completely laden for her voyage to England, at 874 

fuſed, Aare in Jamaica; and ſailed frm St. Anne's Bay, on the 26th 

Tis / July fer Bluefields, in order to ſein the convoy there, Blueficlds 

ullice peing the general place of rendezvous for convoy on the Jumaica 

ding tation, ike Spithead in England; and where a convoy then lay, 


hich was expected to fail for England every day: but the 

reater part of the way from St. Anne's to Bluefields, is out of the 

rect courſe of the voyage from S. Anne's to England. That 

e arrived off Blue fields on the 28th or 29th of July, where ſhe. 

as immediate ly ſtopped by an embargo laid on All veſſels being : 
any part of Jamaica, and was detained there till the 6th of © J 
u2u/t, when ſhe failed with the convoy for England; but after- 
ards, being ſeparated in the paſſage, was taken by an Ameri- 
21 privateer. Upon theſe facts the jury found a verdict for 
e delendant. When this caſe was firſt argued at the bar, 
*o points were relied upon for the defendant, in ſuppore of the 
rdict, which the Jury had ven in his favour: 1ſt, That 


of the 


zterng 
ö gil 


js, uh 


carne 
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OF NON-COMPLIANCE. 
the departure from St. Anne's, was not a departure from Ja. 
maica, within the meaning of. this policy. 2d. If it were, 
that the going to Bluefields was a deviation. Upon the firſt 
argument, Lord Mansfield ſaid: One point now ſtarted is en- 


tirely new: that ſuppoſing the ae to have begun from $, 


Anne s, the going to Blueficlds (which, it is admitted on all 


hands, was out of the courſe of the voyage) though for the 


at that time to any deciſion. 


purpoſe of convoy only, ſhall be conſidered as a deviation. In 
anſwer, it has been ſaid by the counſel for the plaintiff, that 


Vide the there are caſes in which the contrary has been held: but they 

preceding are not cited. I could wiſh therefore that theſe caſes might be 

＋ 88 * particularly looked into, and tliis ground mentioned again. It 
P. 329 is a very material point: but wide y different from a warranty 


to depart on a particular day, which is a condition ' precedent 
that admits of no latitude. 5 . 

The ſecond point was again argued; and then the judges ſe- 
verally mentioried their ideas upon the ſubject, without coming 
Lord Mansfeld. I am extremely glad this motion has been 
made; the cauſe came on at Guilahall, by the candour of the 
Parties in the faireſt manner, But T had no intimation of is 
rs a cauſe of conſequence till after the verdict; when I wa 


informed ioo, ooo. depended upon it. The queſtion was fairly 
tried, and the caſe has been very well argued on both ſides. | 


have thought much of it ſince the trial. Some things are clear, 


and there are others which require conſideration. The policy 
was made on the 20th of Auguſt 1776, upon the contingency 
of a fact, which muſt have exiſted one way or the other at the 
time the policy was underwritten. That contingency was, that 
the ſhip thould have ſailed on or before the 1ft of Auguft :  con- 
ſequently it muſt have taken place or not upon the 2oth of that 
month. The port, from whence the ſhip was to be inſure, 
was, if I may uſe the expreſſion, the whole Hand of Jamaica 
but from which of the ports the ſhip would fail, neither par 
knew: therefore they have uſed the words, © at and from 7. 
% maica:” by force of which, ſhe certainly was protected i 


4 going from port to port, and till ſhe failed, It follows, that the 


word /ailed in the warranty, muſt mean that ſhe had ſailed 
her homeward bound voyage. The queſtion then is a matter d 
fat; and one that admits of no latitude, no equity of coi- 
ſtruction, or excuſe. Had ſhe or had ſhe not ſailed on or be- 
fore that day? That is the queſtion, No matter what cault 
prevented her; if the fact is, that ſhe had not ſailed, though 
the ſtaid behind for the belt reaſons, the policy was void: tht 
contingency had not happened; and the party intereſted had! 
right to ſay, there was no contract between them. Therefore 
what was ſaid in argument is very true; if ſhe had been pre 

1 _ | | vent 
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vented by any accident from ſailing till the ſecond of Auguſll, as CH A P. 


. by the ſudden want of any neceſſary repair, or if an enemy had been XVIII. 
” at the mouth of the port; the captain would have done very - 
: right not to fail, but there would have been au end of the policy. P. 330 
55 It is very different from the caſes where a 5 has been be- 1 — 
al gun: there the uſage of the voyage may juſtify going a little 
he out of the direct courſe, ; This allo is clear; if the ſhip had bro- 

= ken ground, and been fairly under fail upon her voyage for Eng- 
Ys land on the i ſt of Aug uſi, though ſhe had gone ever ſo little a 
8 way, and had afterwards put back from the ſtreſs of weather, 

Y or apprehenſion from an enemy in fight, or had then been put un- 

I der an embargo, and had been detained till September, it would 
th {till have been a beginning to ſail; and the ſtoppage would have 
5 come too late: becauſe the warranty was upon a ſact antece- 
dent Such a caſe happened before me a day or two after the Thelluſſon 
10 preſent action was tried. It was an inſurance upon a ſhip from . 
2 | Grenada to London, warranted to ſail un or before the 1 of Au- ROT | 

5 guſt, She had barely begun to fail on the day, when ſhe was Vac. 1777. 
Ny | Ropped by an embargo, and detained beyond the time. I thought 

as the voyage was begun: the jury were of that opinion; and there 

= has been no motion for a new trial. I am giving no opinion, 
* only breaking the caſe. Here the whole queſtion turns upon 
5 this: did the voyage from Jamaica homeward begin from Sr. 
4 Anne*s, or from Bluefiel/s ? Perhaps where a voyage is once be- 
5 gun, the going a little out of the way to join convoy may be 
liq very reaſonable, and for the benefit of all parties: but ſtill it 
ey does not vary the fact of failing. Here it was very reaſonable : 

de but the queſtion, whether the voyage began from St. Anne's or 
hu lueſilds, ſtill remains. Another material circumſtance ariſes , 
1 from the words, at and from Jamaica At the trial, 1 | 
3 realoned thus : * By the terms of the policy ſhe was protected = 
of during her ſtay at Jamaica: by force of them, ſhe had a 9 
a * right to go to any port, or all round the iſland; and ſhe went = 
20 * to Blue fields ſor reaſons beſt known to herſelf. J herefore the | 
* voyage began from Blue ffelds. Had the inſurance been at 
d in and from the port of S“. Anne's, it did ſtrike me, that going 
the round the iſland to br yy hs: would have been a deviation, 
45 But this is a queſtion of ſo much value and conſequence, that 
a the court wiſhes to conſider the caſe thoroughly, before they 
. give a final deciſion upon it. 1 | £2 
* Mr. Juſtice Mon. —I ſhall be very glad to confider this caſe, 
4 As at preſent adviſed, it ſeems to me to depend upon a mere 
50 matter of fact: and cherefore to be very different from the caſes 

* * of deviation that have been put. In them, the change of 
192 voyage, being from neceſſity, is excuſed in point of law: but 
on here, the whole queſtion is, did the Capel fail from Jamaica on 

pre or before the iſt of Aug uſt, according to the true ſenſe and 

| e | meaning 
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CHA p. meaning of the policy. Tf ſhe had fairly commenced Ss 


XVIII. voyage, on her departure from Sr. Anne's, and the going to 


We Plucfields is to be taken as the uſuage of the voyage, I ſhould 


think the underwriters would be liable. So, if the had broken 


ground for the voyage, and had gone but a league, and been 
blown back again. But if ſhe had found no convoy at Blue- 


' fields, ſhe could not have ſtaid there to wait for convoy: that 


would have vacated the policy. So, if her going to Bluefelds 
is to be conſidered only as a continuation of her ſtay at 
Jamaica, the policy is at an epd. She certainly was ready 
at St. Anne's to depart for the voyage: ard ſhe went to Blue- 
ſelile, not to take in part of her cargo; (for then it would 
cleatly not have been a commencement of the voyage) but 
from a moſt juſt motive. Whether that was or was not a 
commencement of the voyage, is clearly a matter of fact; 


and in this caſe a very material one; therefore ought. to be very 


ſully conſidered, 002 
Mr. Juſtice Niles. — This is clea ly a matter of ſat. I 


think if the ſhip upon her arrival at Bluefields hail found no 
convoy, ſhe could not have ftaid there; but muſt have ſailed 
immediately: or if ſhe had met with convoy, and had ſtaid an 


unreaſonable time for other ſhips, the inſurers would not have 


been liable. 3 of 
Aﬀer theſe opinions, which evidently lean in ſupport of 


the verdiét, had been delivered, the court took further time 
to deliberate; and then their unanimous opinion was pro- 


nounced by 


Lord Mansfield, We are all fatisfied that the ICY of 
the caſe is, that the voyage from Jamaica to England be- 
an from St. Anne's, That when the ſhip: ſailed from Sz, 


Anne*s, ſhe had no view or object - whatſoever, but to make 


the beſt of her way to Eng/and. That the value of this 
queſtion, admitted on both ſides, ſhews, that every other ſhip 


under the ſame circumſtances looked upon the touching at 


Bluzfields, where the convoy then lay ready, to be the ſaſeſt 


* courſe of navigation from Jamaica to England; and that it 
would have been unwiſe and imprudent for any ſhip not to 
| have touched there. The great diſt inct ion is this: that ſhe. 
failed from Sr. Anne's for England, by way of Blueficlds; 


and that it was not a voyage from St. Anne's to Blueſields with 
any object or view diſt inct from the voyage to England. It ſhe 


had gone firſt to Blzefields for any purpoſe independent of her 
voyage to England, to have taken in water, or letters, or to 


have waited in hopes of convoy coming there, none being 
ready, that would have given it the condition of one voyage 


' from Se. Anne's to Bluefields;, and another from Bluefields to 
England, But. here, under all the circumſtances, we think 


ſhe 
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ſhe had no other object than to come directly to England by 
che afeſt courſe. "Therefore the rule for a new trial vas 
made abſolute. SN 1 8. | RD, 

A few years afterwards a fimilar deciſion was made; and 
the cnly difference between the caſes was this, that in the cle 
now to be mentioned, it was a condition inſerted in ove ot her 
clearances, that ſhe ſhould paſs by the place (at which ſhe was 
| detained by the governor beyond the Cay named in the war- 


ranty) to take the orders of government. But this was not 


thought ſufficient to induce the court to depart from the 
deciſion in Bond and Nutt; eſpecially as in this caſe, the place 
where the ſhip was detained was in the direct courſe of the 
voyage. EE PEE. St 


It was an action on a policy cf inſurance on the French Thelluſen 


| ſhip L'aimabie Gertrude, © at ard frem Guadalouße to Havre, v.Fergui- 
5 ö 


* warranted to ſail on or befere the z iſt of December.” 


tried before Lord Mansfield, when a verdict was found for the 340. 


plaintiff” A motion having been made for a new trial, the 
caſe from his Lordſhip's report, appeared to be as follows: Zhe 
hip tock in her complete Iading and previjions for France, and all 
her clearances and papers, at a port, called Pornte a Pitre, in 
the iſland of Guadaloupe, and ſailed from thence on the 24th of 
Octeber, for Baſſe-terre, where there is no port, but only an 
open road. The town of Baſſeterre is the reſidence of the 
French governor, The ſhip arrived there at night, when the 
captain went on ſhore, and next day waited on the governor, 
who would not permit him to depart, an to prevent it, took 


his ſhip's papers from him. At this place he was detained 


with his ſhip till the 10th of January, when he ſet fail with a 
convoy, which had arrived ſome little time before, and being 
ſeparated after ſome days from the corvoy, the ſhip was taken 
by an Engliſh veſſel. 'The captain, who was the only witneſs 
produced at the trial, ſwore, that notice had been given on 
the part of the governor, ſome days before he failed, to hin 
and the other captains of ſhips at Point à Pitre, who were 
Preparing to fail for Eurcpe, that a convoy was expected to be 


at aſſeterre from Martinico, on the 25th of Oftober, and that, 


in conſequence of this intimation, he had worked pight and 


day to get ready, and had paid extracrdirary gratifications to 


obtain the ſhip's papers ard cleararces as ſoon as poſlible ; 


that the deſire of being in time for the convoy was the only 


reaſon for this haſte; and that, although he was not able to ſail 


till the 24th, he was ſtill in hopes of being in time for the convor, 
as he thought it might very probably have been detained art 


Mortinico forme days beyond its time. The laſt ſhip paper, 


which he received at Point @ Pitre, was Le Hale A'equipage, 


or the muſter roll. This paper, which was much relicd upon 


by 


CHAP. 
XVIII. 


It was ſon. Doug. 
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by the counſel for the defendant, was dated the 24th of Ocsober, 
and was in the following words: © Vu par nous, charge du 
detail des claſſes au department de La Grande terre Guada- 
* lyyp?, Pequipage denomme au role des autres parts au nom- 
bre de vingt perſonnes, le capitaine compris. Permis au 
% Sieur Jean Jacques Lethiuillier commandant le navire L'ai- 
* mabls Gertrude du Havre, de sen ſervir pour faire ſon re- 
tour au dit lieu, paſſant à la Baſſeterre pour y prendre les or- 

ares du gouvernement en obſervant les ordonnances et regle- 
*« mens de la marine.“ Under this there was written, on the 
fame paper, an account, dated the zoth of October, of ſome 
changes in the number of the crew, and under that, the fol- 
lowing entry. . Vu par nous, ecrivain de la marine charge 
du detail des' claſſes, les vingt cing perſonnes exiſtantes au 
« preſent r6le, le capitaine compris. LL eft permis au Sieur Le- 
* thuiliiter commandant le navire L'aimabie Gertrude, du Havre, 
% de faire ſon retour au dit lieu en ſe conformant aux ordon- 
* nances et reglemens royaux de la marine. A Baſſeterre 
* Guadaloupe, le 2 Fanvier, 1779.” On another paper, called 
Le Conge, dated the 16th of Gelaber. which was read on the 
* part of the plaintiff, there was written, at the bottom, as fol- 
lows: © Vu de relache a la Baſſeterre Guadalupe, pour y 
* attendre un convoi pour France. Ce 28 Octabre, 1798, 
«© Monentheil.” The captain ſwore, that he underſtood the 
only reaſons for the condition in the muſter roll, that he ſhould 
go to Baſſ terre, were, the convoy was to be at that place, and 
that he might take ſuch diſpatches as were fready for Europe. 
He had not objected to it; becauſe in the regular courſe of his 
voyage to France from Pointe à Pitre, he muſt have gone that 
way, cloſe under the guns of Baſſeterre, in order to avoid 
Montſerrat, there being no other road, except they were to 
keep quite to the leeward, which is not the cuſtom. If he 
had arrived there in the day-time, he would not have caſt 
anchor, but would have ſent his boat for the diſpatches; but 
having arrived at night, his ſhip had been detained, contrary 
to his intention and expectation. The defendant's counſel to 
invalidate the captain's teſtimony, beſides the muſter roll, and 
the entry under it, as above ſtated, read the proteſt made by 
the captain on his arrival at Dover; and alſo bis depoſition in 


anſwer to the 29th interrogatory in the proceedings in the 


Admiralty on the condemnation of the ſhip. The words of 
the proteſt, on which they relied, were as follows: Where- 
„upon he (the captain) waited on the proper officer at Pointe 
* @ Pitre for his muſter rell, and was by him informed, it 
could not be granted, but on condition that he Thould firſt 
% ſail to Baſſeterre, and there wait the directions of the gene- 


_ © ral of the iſland.” And in a ſubſequent part, Whereupon 


* „ at 
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( at has (the captains) inſtance, the ſaid Ic hn Nicholas Le © H A P. | 4 
« thuillier, his father came to Baſſeterre, and went with Mefirs, XVIII. 
« Geberr and Bateul, commiſſioners of commerce, to the fu- Wynn 


« perintendant, and alſo to the general of the ifland, lating to 
them that the faid ſhip and eargo were inſured upon condi- 


„tion that fhe fhould have departed from the ifland of Guava; - 


% /oupe before the 31ft of December, the terms of which inſuran ce 
they judged it eſſential to fulfil, notwithſtanding which, they 
« were Rill refuſed permiſſion to depart, and were kept there 
« until after the 31ft of December.“ The depoſition relied on 
was as follows: At the time the ſhip was firſt purſued and 
„taken, ſhe was ſteering her courſe towards Breſt, Her 
* courſe was not altered upon the appearance of the veſſel, 
„* by which ſhe was con: Her courſe was at all times, 
when the weather would permit, directed to Bret, for 
which port ſhe was directed to ſail, although the deſtinauon 
« was for Havre de Grace, by the ſhip's papers. She was not, 
before nor at the time of the capture, ſailing beyond or wide 
/ Havre de Grace, She was then about eight leagues weſt 


9. 336 


« of Uſhant, and her courſe was not altered to any other port 


or place, but was obliged to be directed to bre/t, in conſe- 


* 228 of the orders he had received, ſubſequent to the 
c« 


delivery of the ſhip's papers.” In anſwer eo the 27th in- 
terrogatory, his depoſition was, That all the ſhip's papers 
* found on board were true and fair, and none of them falſe 
and colourable.“ At the trial the captain ſwore, that he 
had received directions to keep in the courſe to Breſt at 
oa No 7 his father, who b 7 
ip; but this was done as the ſafeft way in time of war, 9 
| 2 to Havre, which ill „ be the place of the ſhip's 
deflination. Upon this evidence, the defendant's counſel made 
two objections, as grounds for a new trial: 1ft. That there 
had been no inception of the voyage ou the 24th of October, 


vbor till after the z1ift of December: 2dly. That the ſhip never As to the 2d 
ſiiiled on*the 2 inſured, viz, from Guadalompe to Havre, point, vide 
but on a voyage from Guadolaupe to Brgſi. Aſier both theſe 1 174 


points had been fully argued at the bar, 


Lord Mansfield ſaid: In my apprehenfion, there is no con- 


tradiction between the parole evidence, and the proteſt and 


depoſitions. This captain had never heard of the caſe of 


Bond and Nutt. Under an inſurance at ſuch a place as 
Guadaloupe or Jamaica, the ſhip is protected in going from port 


to port in the iſland. But the queſtion here is, whether the 


voyage was bona fide commenced ; and ſtopt by accident. As 
to the condition about taking the orders of government, the 


ſhip could not ſail from any part of the iſland without the 
governor's leave. But the captain, when he left Printe a Pitre. 


expected to meet a convoy at Baſ7erre, and to proceed im. 
1 „5 | | mediate ly 


p 


ad formerly commanded the 
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C H AP. mediately without interruption. A convoy had beeen publiſhed, 
XVIII. and he certainly would have gone to Baſſeterre at any rate, 
— independent of the clauſe in the muſter roll. Wich regard to 
Vide c. 17. the ſecond point, the voyage to Breft-was, at moſt, but an in- 
._ _ tended deviation, not carried into effect. 1 
* P. 316 Mr. Juſtice les and Mr. Juſtice Aſphurſt concurred. 
ow” . Mr. Juſtice Buller. — The caſe in 1777 between the ſame 
oninion in Parties is in point. There was no embargo there, nor in the 
the caſe of Preſent caſe, when the ſhip failed. There muſt be a lawful 
Bond v. bon a fide failing, which I think there was in this cafe. The ſhip 
Nutt, where was completely ready in all reſpects. The rule for a new trial 
. was therefore diſcharged. 8 5 : 7% 25 Bk 
Wl Notwithſtanding the uniformity of deciſion in all theſe caſes, 
the judgment given in the laſt cauſe was not fatisfaftory to 
See the In- about twenty other underwriters upon the ſame policy, nineteen __ 
trodu-tion of whom obtained leave to conſolidate their different cauſes, 
for the Fife upon the uſual terms, in order to bring the queſtion once more 
4485S into court. Accordingly, in the enſuing ſittings, the cauſe was 
onſolda + _ . Ss. d | 
ting Rule, ſet down for trial. | 7B FIT Thee 
Ingn this cauſe, the ſecond point as to the deviation was abandon- 
Thelluſſoa ed; and on the firſt, the ſame evidence was given as upon the 
v: Staples. former occaſion, The point was again fully argued for the de- 
Sittings at tendant. . r | 1 „ 
s Lord Mans ſield.— The fingle queſtion on this policy is, 
1780. whether the ſhip failed on her voyage to Havre before the 31ſt 
of December. She certainly failed from Pointe a Pitre com- 
pletely loaded before that time, The doubt on the firſt queſtion: 
of this fort was this: the policy was © at and from Jamaica; 
now the word at certainly comprizes the whole iſland, and, 
under that word, you may fail from one port to another every- 
where along the coaſt of the iſland. The ſhip therefore, in that, 
ſenſe, was ſtill at Jamaica, after ſhe got to Blue fields. She 
did not leave Hlueffelils tiil after the day named in the warranty, 
and that place was quite out of the courſe of navigation from S/. 
Anne's to England. 1 own, at the trial, I thought the voyage 
to Ezgland did not commence till the ſhip failed from Blue fiel as, 
and according to my opinion then, a verdict was found for the 
. -d-fendant. But there was a doubt. I therefore wiſhed (as I 
always do in ſuch caſes) that the opinion of the court might be 
taken, in order to ſettle the point. The cafe, when it came on 
in court, was very ably argued; I was completely convinced. 
and the court were unanimouſly of opinion, that the voyage to 
. Frgland began when the ſhip failed from S7. Anne's; and upon 
4 P. 335 * the ſecond trial, the 2 had a verdict. Earle and Harris 
Earle v. was ſtill a ſtronger caſe, There an embargo was actually pub- 
Farris At lithed, before the ſhip failed, and the captain immediately after 
Guittnall. crolſing the bar, returned to make a proteft, and ſent his ſhip 


Hil. Vac, 71g (WE | | © 
52 T knowingly into the embargo : but he {wore that h2 expected the 
wh | N | h embargo 
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diately upon his voyage; and the jury believed him. In chis XVIII. 
caſe to go by ſteps. There was public notification of a con- 
voy to be at B. jet erre on the 25th of Cctober. The captaia 
thought that it might. be ſtopped a day or two at Martinico, and 
that he ſhould get to Bafſererre in ume., He worked night and 
day, paid double fees for his papers, and Jailed with jul! expec- . 
tations of purſuing his voyage directly. He knew of no em- 
bargo, and Baffeter:e Was directly in bis roa. In chat reſpect, 
this caſe differs ftrongly from Bond v. Nutr, He was even in 
che regular voyage o>liged to paſs under the cannon of Baſſeterre. 
He had his muſter-roll, of condition of calling there; but he ot 
made no difficulty of taking it on that condition, becauſe he | 
knew. he mult bar way at all events. Did he not bona fda 
begin his voyage? He certainly had no idea, when he ſailed from The Gre. 2 
Hinte a Pitre, of meeting with any flop. So it was in the nada Caſe 
ſormer cale of Thellufſ;n v. Ferguſſon. There was no idea of Vide Supra. | 
the, embargo. in that caſe, when the ſhip failed. Here there is 
not the leaſt ſuſpiciop of fraud. This captain certainly did not 
know of the deciſion in Bond v. Wo Bs thought, when he 
was detained at Bofſeterre beyond the 31ft of December, that the 
policy, was forfcued, Which is a ſtrong ,circumitance in the 
_ plaintiff's fayour, ſor it ſhews that the ſailing was not colour- 
able. This queſtion has undergone, the conſideration of a Wy 
ſpecial jury and of the court. Underwriters, have a Tight to liti- 
gate queſtions, which ſeem to them to be in their, tayour. 
But, at laſt, chere ſhould be an end of litigation- If you ſhould 
be of che ſame opinion with the former jury and the court, yo 4 
will find for the, plaintiff: which the did accordingly. The cauſe = * 
of the twentiech underwriter, 1 policy, who refuſed | * 
io conſolidate, ſtood next in the paper for, trial; but upon the 
above verdi& being given, his coupifel, conſented that a verdict 
tkould alſo be entered a gainſt Hun 
From this long train of uniform and conliſtent determinations, * P. 33 
it mould ſeem that the queſtion, what ſhall or ſhall not be a de- 
: rupee hrs the meaning of the warranty is now completely > 
Letiled, In inſurances at and: from London warranted to depart 
on Lo before a particular day, it has long been a queſtion, what 
tha be a departure {rom the port of London; or rather what is 
the Port of London :; and it is fingular, that this poĩ ut has never 
yet been judicially detei mined... On the one hand it is ſaid, that 
the moment a ſhip is cleared out of the cuſtom houſe and has 
all her cargo on board, if ſhe quit her moorings in the river on 
or before the day warranted that the warranty is complied with. 
On. the other fide, it is contended, aud, with great appearance ol 
reaſon, that a ſhip is not ready ſor ſea, till ſhe has got her cuſtom 
houſe cocket on board, which is the final clearance, and which —- 
the cannot have till ſhe arrives at Craveſind ; that til! this cocket | 
TS w 
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CHA P. is received, the ſhip dare not proceed to ſea under a penalty, 
XVIII. and till then is not entitled to the drawbacks, and that Graveſ - 
kw end is always conſidered as the limits of the Ports of London, 
| and unleſs the ſhip ſail from thence on or before the day limited, 
there is no inception of the voyage, and the policy is forfeited. 
® | In a late caſe, the Royal Exchange Aſſurance Company re- 
RoJal Ex- ſiſted a demand made upon them, in order to try this great 
change queſtion : but as it appeared from the evidence of the log book 
Aſſu. Comp. that the ſhip did not in truth break ground till after the day 
Sittings in named in the warranty, the plaintiff was nonſuited; and the 
A _ queſizon remains undecided. . | | | 
e he ſecond ſpecies of warranty, which moſt frequently oc- 
Loughbo- curs in Inſurances, is that of failing under. the protection of 
rough. convoy; that is, certain ſhips of force, appointed by govern- 
Poſtlethw. ment, in time of war, to Gil wick merchantmen from their port 
Di& tit. ol diſcharge to the place of their deſtination. When the nature 
Convoy. of a convoy is conſidered, it is highly reaſonable, that the policy 
ſhould be forfeited, if the inſured fail to comply with ſo material 
a condition; becauſe the riſk which the underwriter takes upon 
himſelf is very conſiderably increaſed, in time of war, by the 
want of convoy. Accordingly, by the laws of this, and of all 
x Emerigon, other maritime powers, if the inſured warrant that the veſſel 
Traite des thall depart with convoy, and it do not; the policy is defeated, 
re ns and the underwriter is not reſponſible. We Lav already ſeen, 
2 p 1 ; * that every warranty muſt be frictly and literally complied with; 
oY 359 and that a liberal and fubſtantial performance merely will not 
be ſufficient. ' Hence in a warranty to fail with convey, it be- 
comes material to eonſider, what ſhall be deemed 2. convy 
within ſuch a condition. Upon this point, it has been ſolemnly 
ſettled by the court of King's Bench, Mr. Juſtice Willes ex- 
cepted, who differed from the other learned judges upon that 
occafion, that it is not eyery ſingle man of war, which chuſes 
to take a merchant ſhip under its protection, that will conſtitute 
ſuch a convoy as a warranty means; but it mult be a naval 
force under the command of a perſon appointed by the governs 
ment of the country to which they belong. The reaſon of ſuch. 
a deciſion is wiſe ; becauſe government muſt be ſuppoſed to be 
better informed of the deſigns and ftrength of the enemy „ And 
what degree of force will be ſuffi cient to repel their attempts. 
In the caſe, in which theſe points were ſettled, it alſo became 
a queſtion, how far failing orders from the commander in chief 
to the particular ſhip or ſhips, were requiſite to the conſtitution 
of a convoy. But it was not thought neceſſary to decide that 
point, although it ſeemed to be the opinion of the majority of 
the judges, chat they were not abſolutely eſſenval. 
] 1 his caſe came before the court upon a rule to ſhem cauſe 
—aa why the verdict, which the defendant had obtained, ſhould not 
b. „ be ſet aſide, and a new trial had. It was an action upon a policy 
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Ge. 3.1783 . | 0: 


WITH WARRANTIES. 


of inſurance on the ſhip Arundel, captain Mann, at and from C H A P. 


Jamaica to London, warranted to depart with convoy, The 
inſurance was at 18 guineas per cent. to return 3 per cent. if the 
ſhip ſailed on or before the firſt of Augu/t. The facts appearing 


on the report of Lord Mansfield, who tried the cauſe, are theſe : 


On the 25th of July the Arundel ſailed from Morant harbcur to 
Mingſlen, where ſhe met the Glorieux man of war, Captain 
Cadogan, who was likewiſe on his way to join Admiral Graves 
at Bluefields, Lord Rodney had appointed Admiral Graves to 


rendezvous at Bluefields, in order to take the fleet of merchant 


XVIII. 
— -owa__ 


Taps, which were to ſail from thence upon the firſt of Augu/t 


under his command, and to convey them to Ereat Britain, 
Captain Mann, upon their meeting in King/on harbour, aſked 
for ſailing orders from captain Cadogan, who ſaid, he had none, 
not having himſelf at that time joined the Admiral: But he was 
ſure that admiral Graves would not ſail from Bluefelds tiil the 
_ * Glorieux joined him. However, if he ſhould have failed, he, 

Captain Cadogan, would give Captain Mann ſailing orders, and 
take every care of the Arundelin his power. They proceeded 
together and arrived at B/usfields on the 28th of July; but they 
found that Admiral Graves had ſailed two days before, 'The 
Flaorieux and Arundel! then ſailed from Bluefic/ds, the former 


firing guns, giving ſignals, and behaving in every reſpect /ike a 


convoy, Upon the fifth of Auguſl a ſignal was made, that the 


fleet was in fight; and on the ſeventh they joined the fleet off 


Cape Anthonio. The Arundel was afterwards loſt in September, 


in a dreadſul ſtorm, which diſperſed the whole fleet, and in 


which a vaſt number of the ſhips periſhed. Upon this evidence 
the jury were of opinion, under the direction of the Chief Juſtice, 
that the terms of the warranty had not been performed, and 
they therefore found a verdi for the underwriters, the defen- 

dants. After this queſtion had been fully argued at the bar, the 


three judges, Mr. Juſtice A/Ahurft being, at that time, one | 


of the Lords Commiſſioners of the Great Seal, delivered their 


opinions ſeverally. 


Lord Mansfield. -Though the underwriters and inſured are 
equally innocent; yet I cannot help ſaying, that now, as well 


as at the trial, my inclination led me to wiſh, that the plaintiffs 


were in the right, But the more it is argued, it is the leſs. 
liable to diſpute, There are hypothetical contracts and con- 


ditional contracts. In the former the contract depends upon 
an event taking place; there is no latitude; no equity; the 
only queſtion 1s, has that event happened: But conditional 


contracts admit of a more liberal conſtruction. Now the only 


queſtion upon this contract is, whether the ſhip has departed 
with convoy. A great deal muſt be referred to the uſage of 
_ merchants. The government. appoints a convoy for the trade, 
and alſo names a place of rendezvous. Then comes the refe- 

| 0 * renge 
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ting which Lord Mansfield has laid down. The form of the 
contract is inggencral words, * 75 depart with convoy,” without 
inentioning any particular day, or pointing out any ſpecifick 
convoy. The terms of the policy ſeem to me to have been 
literally and ſubſtantially complicd with; for there was no lackes 
on the part of the Arwnde/; ſhe came with all poſſible expe- 
dition, and was at Bluffs tuo days before the time appointed for 
ſailing. When captain Mann bund that the fleet was gone, he 
did every thing in his power for the fecurity of the ſhip ; for he 
pat himſelf under the protection of the Glerieux, which was ap 
pointed by Lord Rodney to make a part of the convoy; and it 
appears in evidence, that in every reſpect Captain Cadegan be- 
„„ haved as a convoy. I have fearched a good ceal for caſes ; and 
-* 23* AI can only find one in Strange 1250, upon the ſubject of failing 
orders; and I do not chifk that caſe gocs ſo far as to u, that 

. Lalling 


WITH WARRANTIES. 
filing orders are eſſential to a convoy. The loſs of the Arundel CHAP, 


happened long ſubſequent 10 her joining the fleet; and I am 
theroforg of opinion, that the warranty in this policy has been 
ſubſtantially performed. | 


XVIII. 


— orrt 
Vide Poſt, 


Mr. Juſtice Buller. — In deciding this caſe, it. is not neceſſary p- 348. 
to ſay whether ſailing orders are eſſential or not: as at preſent 
adviſed, I do not ſay that they are abſolutely neceſſary. The 


preſent queſtions ſimply this: did the Arundel ſail with convoy. 
This is a condition which muſt be literally complied with, as 
all the caſes agree. As to the queſtion itfelf, it 1s undoubtedly 


a queſtion of fact: and theſot the caleVacd ſeem to me to prove, 


that the Glorzeux was no part of the convoy. Admiral Graves 


had failed before they arrived; and that circumſtance, which 
my Lord ſtated, ſeems very material, that no orders were left 


behind for the Glerieux. I ſay that, on this evidence, ſhe was 
not a part of the convoy: ſor in order to make her fo, it muſt 
appear that ſhe was under the orders of Graves. Did he leave 
her behind to take care of the ſhips that remained? If fo, it 
would alter the caſe very materially. But there was no ſuch 
idea; for if there had, the Ghrieux would have remained at 
Bluefields for the reſt of the ſhips, until the firſt of Aug. on 
the contrary, Captain Cadogan, finding that Admiral Graues 


was gone, immediately followed; for his fole object was to join 


Admiral Graves. Ships muſt ſail under the convoy appointed by 


the government of the country, who proportion the ſtrength of it 


to the neceſſity of the times. To what end would this care be 
taken, if merchantmen were to ſail under the protection of fingle 
ſhips, with which they may happen to meet ? I am therefore of 
opinion, that if a ſhip do not ſail with the convoy appointed by 
government, © ifnot a failing with convoy, within the terms 
of the policy. The rule for a new trial was therefore diſ- 
charged. (a) 5 | | En, 

Although the deciſions of the court of King's Bench require 


no additional authority to ſupport them ; yet it will be proper, 


merely by way of illuſtration, to point out to the reader, in 


what caſes the opinions of foreign writers agree with the deter- 


P. 343 


minations of the Engliſb courts of juſtice Monſieur D' Emeri gan, x Pines. 
a very diſtinguiſhed French writer upon this branch of Juriſpru- Son p-;271, 


dence, puts this caſe ; © On avoit fait des aſſurances ſur un 


—— — 


(2) Another action was brought upon the fame policy againſt Sittiugs at 
another of the underwriters; and altho' a verdict in that caſe Guin)! 


was found for the plaintiffs; yet it ſeems to me to leave the 


bei re Mr. 
Juſt. Buller 


doctrines above advanced unſhaken'; for upon the ſeconl trial gfter 6. 
1t was prove beyond all doubt, that the Glorieux was in truth Term 1714. 
a part of the convoy, a fact, which was loft doubtful on the 
firſt; and it was upon that fact chat Lord Mansfield and Mr. 
Juitice Buller chiefly reliet. Es ns, | 
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CHA p. © navire, de ſortie de Marſeille juiqu' aux Detroits de Gibraltar, ä 


XVIII. 


* 


. the Caſe 


© et dans la police il Etoit dit que le navire partiroit de Mar/c;lle 
« ſous I eſcorte dun batiment de roi; autrement, afſurances nulle, 
« Une fregate, chargee de munitions de guerre pour Alzeftras, 
« ſe trouvoit 4 /” £/i2que.. Le navire aſſure mu à la voile ſous 
les auſpices de cette ſregate qui lui accorda protection, et qui 
« partit en meme temps. Conſultè ſur ce cas, 76 fus davis que 


<« fi le navire Etuit pris par les ennemis, les aſſureurs ſeroient 


% fondes a refuſer le payment de la perte : car autre choſe eff 
e g*etre ſous Peſcorte aun batiment de roi, et autre ehoſe eff de 
% naviguer implement ſous ſes auſpices.” | 

From the caſe of Hibbert and Pigau we collect this; that a 
convoy appointed by the Admiral, commanding in chief upon a 
tation abroad, is a convoy. appointed by government. And 
beſides the inſtruction it affords, applicable to the particular 


ſubject, for which it was here inſerted, it ſerves to eſtabliſh ſome 


* P. 344 
Lethulier's 
Caſe. 

2 Salk. 443. 


PerCuriam. 


principles laid down at the beginning of this chapter; that 
whether the loſs do or do not happen, on account of the breach 
of the warranty, fill the policy is forfeited : for in this caſe; the 
ſhip inſured perithed in a form, long after ſhe had joined the 
regular convoy; and conſequently the loſs did not happen, on 
account of the breach of the condition, | 

Having ſeen what ſhall be deemed a convoy, let us proceed 
to conſider what ſhall be a departure with convoy, within the 
meaning of a warranty to depart with convoy, The rule on this 

oint is ſhort and clear, that ſuch a warranty implies, that the 
Hip ſhall go with convoy from the uſual place of rendezvous, at 


which the ſhips have been accuſtomed to aſſemble; as Spithead, 


or the Downs for the port of Lenden; and Blueficlds for all the 
ports in Jamaica, And from the particular port to ſuch uſual 
place of convoy, the ſhip is protected by the policy. | 

* Thus in an action on a policy of inſurance by the defendant 
at Lind:n, inſuring a ſhip from thence to the En Tndies, war- 
ranted to detart with convey; the declaration ſtates, that the 
ſhip went from Londen to the Downs, and from thence with 
convey, and was loſt, After a frivolous plea and demurrer, 
the caſe ftood upon the declaration, to which it was objected, 
That here was a departure without' convoy. : 

The clauſe, warranted to depart with convoy, muſt be con 
ſtrued according to the uſage among merchants, that is, 
from ſuch place, where convoys are to be had, as the 
D:wns, &c. 5 | 

It is true, Lord Chief Juſtice Holt, upon that occaſion, was 
of a different opinion; but the 1 of the other judges 
was relied upon and confirmed in the following caſe by Lord 
Chief Juſtice Lee, and has alſo been recognized in ſeveral 
other caſes, in which the queſtion has come collaterally 
before the court. Indeed of late years, it has been tacitly 

rs acquieſced 
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acquieſced in; for there never is a convoy from the port of C HAP. 
Lindon. | | „ | | | XVIII. 
On an inſurance from London to Gibraltar, auarranted to de... 
part with convoy, it appeared that there was a convoy appointed Gordon v. 
for that trade at Spithead, and the ſhip Ranger, having tried Morley. 
for convoy in the Downs, proceeded for Spithead, and was 28tra. 1265 
taken in her way thither. The inſurers inſiſted, that this be- 
ing the time of a French war, the ſhip ſhould not have ventured 
through the Channel, but have waited in the Downs for an 
occalional convoy. And many merchants and office-keepers 
were examined to that purpoſe. But Jord Chief Juſtice Lee 
held, that the ſhip was to be conſidered as under the defen- 
dant's inſurance to @ place of general rendezvous, according to 
the interpretation of the words, © warranted to depart wih 
«* convoy.” Sal-. 443, And if the parties meant to vary 
the infurance from what is commonly underſtood, they ſhould 
have particularized her departure with convoy from the Doꝛuns. 
The jury was compoſed of merchants, who found for the plain- 
tiff, upon the ſtrength of this direction N | 

* A ſimilar deciſion was made in the year 1781, by the Admi- P. 345 
ralty of France, which is reported in the work of Emerigon. . 
| Upon this kind of warranty, it is to be obſerved, that al- Tom. I. p. 
though the words commonly uſed are, to depart with con- 166. 
„% voy,” or, © to ſail with convoy ;** yet they extend to ſailing 2 Salk. 443, 
with convoy throughout the whole of the voyage, as much as | 
if thoſe words were inſerted Indeed to ſuppoſe the contrary 
would introduce an infinite variety of frauds; as a ſhip would 
ſail out of harbour with the convoy, coutnue wich it for an 

hour or two, then leave it, and run every peril, at the riſk of 
the underwriter. If, therefore, the convoy is only to goa 

part of the way, that is not a compliance with the warranty; 

and the inſurer is diſcharged from his engagements. 


This was one of the points ruled in FJefſreys v. Legendra, 3 Levins 
that will be quoted at length preſently, in which Lord Chief 320. 
Juſtice Holt and the reſt of the court held, that although the 
words of the policy onlv were * to depart with convoy,” 
yet they extend to ſail with convoy throughout the whole 
voyage. | | 

In a more mBdern caſe, however, this doctrine came again in 
yn) and after very full conſideration, the opinion of 

rd Holt was unanimouſly confirmed by the whole court of 
King's Bench, © „ | | 
It was an action for money had and received, broughtrLjlly v. 
againſt an underwriter for a return of premium. The policyEwer. 
was on the ſhip the Parker Galley, © at and from Venice to Dong. 22. 
the Currant lands, at and from thence to London,” at a | 
premium of 5. guneas per cent. © to return 2 per cent "if the 
« ſhip ſailed with convoy from Gibraltar, and arrived,” ra 
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CHA P. ſhip touched at Gibraltar on her way home, and ſailed from 
XVIII. thence under convoy of the Zephyr ſloop of war, but the convoy 
2 725 deſltined only to go to @ certain latitude, as far as Cave 
| Finiterre, being ordered on the Liſbon ſtation; and 'accord- 
_ ingly the ſhip and convoy ſeparated, and the ſhip, arrived fafe 
at Londin. The only queſtion in the cauſe was, whether, by 
the terms of the policy, the condition for the return of pre- 
| mium was a departure from Gibraltar with ſuch convoy as could 
P. 346 * be met with, for whatever part of the voyage that might happen 
to be, or a departure with convoy for the voyage. The trial came 
on before Lord Mansfield and a common jury, when a verdict 
was found for the plaintiffs.“ [LN | b 
A rule having been obtained to ſhew cauſe why there ſhould 
not be a new trial; the evidence from his Lordſhip's report, 
appeared to be thus : That the plaintiffs had called witneſſes 
{one of whom was Mr. Gorman, an eminent merchant) to 
prove that for ſome years paſt, when convoy for the voyage, or 
the whole voyage was intended, thoſe explanatory words had 
been added, and that, by this uſage, the expreſſions of ** /ailing 
* with convoy,” and © failing with convoy for the voyage,” 
had received, diſtindt technical meanings: © with convoy,” 
fignifying whatever convoy the ſhip ſhould depart with, whe- 
ther for a greater or leſs part of the voyage. Several policies 
were allo produced, which had been filled up at the office of the 
{ime broker, who had prepared that which had given occaſion 
to this cauſe, in which the words, for the voyage, or © for 
Hugin, were added. The captain proved, that at the 
time When he left Gibraltar. no other convoy was to be had, 
'i he witnefſes for the defendant ſwore, that they underſtood 
the words “ with convoy,“ to mean, convoy for the voyage; 
and the broker ſaid, that, at the time this policy was ſigned, 
he underſtood, and apprehended it was ſo 99 by all the 
parties, that the convoy was to be for the voyage, and that 
the return was ſuch as was uſual, when convoy for the voy- 
age was meant. His Lordſhip, after ſtating the evidence 
ſaid, that when the caſe was opened, he thought, on the face 
of the policy, that the words muſt mean for the voyage. He 
had not admitted the counſel to aſk the opinion of the witneſſes 
on the conſtruction; but to l-arn whether there was any uſage 
in this caſe, which would give a fixed technical ſenſe to the 
words. This was a queſtion of fact to be aſcertained by evi. 
dence, and proper for the conſideration of a jury. | 
The cafe was fully argued at the bar. | 5 
Lord Mansfield, On the words J was ſtrongly of opinion, 
that the policy meant a departure with convoy intended for the 
voyage. The parties could not mean a departure with con- 
* P, 347 * voy, which might be defigned to ſeparate from the ſhip in a 
minute or two; though when convoy for the whole of a voy- 
— gage 
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ape is clearly Intended, an unforeſeen ſeparation 1s an acci- CHAP, 
dent, to which the underwriter is liable; for the meaning of XVIII. 


| ſuch a warranty is not that the ſhip and convoy ſhould conti- 
nue and arrive together. But ftill | think that the evidence 
was properly admitted at the trial of this cauſe ; becauſe the 


— 


Tenſe contended for by the plaintiffs, was not inconſiſtent with _ 


the words of the policy, and therefore it was material to ſee what 


the uſage was. I laid great ſtreſs on Mr. Germans teſtimony. 


I did not confider him as a common witneſs. However, it 
ſeems, from what I have heard ſince, that people in the city 
are diſſatisfied with the verdict, and think the evidence of the 


plaintiff's witneſſes was founded on a mittake. Certainly criti». 


cal niceties ought not to be encouraged in commercial con- 
cerns; ard wherever you render additional words neceſſary, 
and multiply them, you alſo multiply doubts and criticiſms. 
It may be hard, becauſe words have been added in ſome in- 
ſtances, to force a conſtruction in this caſe, from the omiſſion 


of them. The queſtion is of great importance. The rule was 


therefore made abſolute, oy | 
The new trial came on before Lord Mansfeld at the ſittings 


after Trinity term, 19 Geo. 3. when a verdict was found for the ; 


defendant, the inſurer. 


Ddug. p.. 
74. note 
23 


But although it has been thus ſettled, that a ſhip muſt depart Doug. 53. 


with convoy for the whole of the voyage; yet in the laſt ca ſe, 
it was truly ſaid by Lord Mansfield, that an unforeſeen ſepara- 
tion is an accident, to which the underwriter is liable. It is 
the law of reaſon and common ſenſe ; for it would be the 
height of injuſtice and cruelty to heap misfortune upon miſ- 
fortune, and to ſay, that becauſe a ſhip has been leparatcd 
from her convoy by ſtreſs of weather, or the fury of the ele- 
ments, that the inſured ſhall ſuffer fill greater miſery, by 
being deprived of that indemnity which he had ſecured to him- 
ſelf by paying a ſufficient and adequate premium. The law of 


1 Emeri- 
gon. 106. 


England does not tolerate ſuch principles; and the firſt deciſion 


upon the ſubject was ſuch, that it never has been departed from 
in any inſtance. > 1 = 
*Aſſumpfſit on a policy of inſurance made in the uſual form, 
from London to Cadiz, warranted to depart with convoy.” 
Upon the general ifſue pleaded, the jury found a ſpecial verdict, 
ſtating, that the ſhip did depart from the port of Londen, in 
company of the convoy intended, and failed together as far as 
the Je of Wight, in purſuance of the voyage towards Cadlix; 
and there they were ſeparated by ſtreſs of weather; that the con- 
voy put into Torbay, and the inſured ſhip into the port of Fwy 
in Cornwall, That three days afterwards, the wind ſetting right 
to bring the convoy down the channel, the maſter of the inſured 
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ſhip failed out of Fowey on purpoſe to meet the convoy; but 


ir did not come: and then the inſured ſhip was ſeized with 
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another ſtorm, ſo that ſhe could not return from whence ſhe - 
came. but was driven upon the French coaſt, and there taken 


b 


D 


After ſeveral arguments of this ſpecial verdict, the plaintiff 
had judgment per tofam curiam; and their principal reaſon 
was, becauſe there was no manner of negle&, or other default 


found in the maſter of the ſhip ; but it appeared he had done all 
in his power to keep in company of the convoy. It is found 


Victoria v. 
Clecve. 

2 Stra. 
1250. 
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expreſsly, that he departed with convoy from his firſt port, 
which anſwers the words of the policy; but it would have 
been otherwiſe, if any fraud or neglect had been found in the 
maſter of the inſured ſhip after his departure, notwithſtanding 
he departed out of the firſt port with convoy; for the meaning 
of the words © warranted to depart with convoy“ is, that the 
inſured ſhip ſhould keep company with the convoy, during the 
whole voyage, if poſſible. _ 5 
Even where the ſhip has by tempeſtuous weather been pre- 
vented from joining the convoy at all, at leaft, of receiving 
the orders of the commander of the ſhips of war, if ſhe do 
every thing in her power to effect it, it ſhall be deemed a ſail- 
ing with convoy, within the terms of the warranty. 85 
The plaintiff had inſured on goods in the John ard Jane 
from Gottenburgh to London, with a warranty te depart with 
convoy from bleckery, In July 1744, the ſhip failed from 
Gottenburgh to Fleckery, and there the waited for convoy two 


months. On the 21ſt of September, at nine in the morning, 


* three men of war, who had one hundred merchant ſhips in 
convoy, ſtood off Fleckery, and made a fignal for the ſhips there 
to come out, and likewiſe ſent in a yaul to order them out. 
There were fourteen ſhips waiting, and the John and Fane got 
out by twelve o'clock, and one of the firſt ; the convoy having 
failed gently on, and being two leagues a-head. It was a hard 
gale, and by fix in the afternoon, the ſhip came up with the 
fleet; but could not get to either of the men of war for nf 
orders, on account of the gale of wind It was ſtormy a 


night, and at day break the ſhip in queſtion was an the midſt 


of the fleet; but the weather was ſo bad; that no boat could 
be ſent for failing orders. A French privateer had failed 
amongſt them all night; and it being foggy on the 22d, at- 
tacked the John and Fane about two, who kept a running 
fioht till dark, which was renewed the next morning, when 
the was taken, For the defendant it was infiſted, that this 
ſhip was never under convoy, nor is ever conſidered ſo, till 
they have received ſailing orders; and if the weather would 


not permit the captain to get them, he ſhould have gone 
back. | | 


ir William But the Chief Juſtice and the jury were both of opinion, that 


Lee. 


as the captain had done every thing in his power, it was a de- 
8 = | parting 


WITH WARRANTIES : 
parting with convoy: and thoſe agreements are never confined C HA P. 
to preciſe words; as in the caſe of departing with convoy from XVIII. 
Lond:n, when the place of rendezvous is Spithiead, a loſs in g0- umm,” 
ing thyber is within the policy. So the plaintiff recovered. Wes 
Wn, 1s evident from all that has been ſaid, that if there be an 
opportunity of convoy; if the convoy throw out repeated fig- 
nals to join; and by x negligence and delay of the captain of © 


the inſured ſhip, the gpportuzity be loſt, the warranty to de- 
art with convoy, is not complied with, and the underwriter 
is diſcharge l. 1 | * ; 5 
Thus in an action on a policy of inſurance tried before Lord Taylor. v. 
Mansfield, the plaintiff was nonſuited, there being a warranty aer arg 
to depart with convoy ; and it a e, rom the evidence, that uilchall. 


the commodore of the convoy had made ſignals for ſailing from Hil. Vac. 
Spithead to St. Helen's the night before, and had made repeated Geo. 3. 
ſignals the next morning from ſeven o'clock till twelve not- 
* withſtanding which, the ſhip infured had neglected to fail with “ P. 350 
him, and did not ſail till two hours after, in conlequence of 
which, he was taken by a privateer (a). 5 

The third and laſt ſpecies of warranty, which falls under our 
conſideration, is that of neutrality; or that the ſhip or goods = 
| Inſured are neutral property. This condition is very different = 
from either of the two former; for if this warranty be not com- i" 
plied with, the contract is not merely avoided for a breach of 
the warranty, but it is abſolutely void ab fnitiu, on account of 
fraud, 'This ground was entered upon in the chapter of fraud ; 
and the principle, on which the difference turns, is this. A 
man may warrant that his ſhip ſhall fail with convoy; and if 
that condition be not complied with, it is not his fault, becauſe 
it depends upon the ads of other men: but ſtill he is the ſut- 
ferer, for he loſes the benefit of his contract. So alſo it he war- 
rant to ſail on a particular day, and do not, he is guilty of no 
crime ; for that was a circumſtance, the performance of which 
. depended on a thouſand accidents, ſuch as wind, weather, re- 
pair, Sc. but as he had expreſsly undertaken, he loſes the ef- 
ſect of his policy by non-compliance. But in neither of theſe 
caſes, as I have ſaid, is the inſured, making ſuch a warranty, 
guilty of any offence. Not ſo with him, who warrants pro- 
perty to be neutral. That is a fact, which at the time of in- 
Juriog, muſt be within his own 22 and if he aſſert 
it to be neutral, knowing it to be otherwiſe. he is guilty of a. 
wilful and deliberate falſhood, and incurs moral turpitude, In 
ſuch a caſe, therefore, the contract between the parties is abſo- 
lutely null and void to all intents and purpoſes, | 


—— 


(a) As to the duty of the officers appointed for convoy to 
merchant ſhips, ſee it preferibed in the ſtat. of the 13 Cha. 2. 
ſtat. 1. c. 9. art. 17. which regulations were confirmed by the 
22d of Geo. 2. c. 33. £ 2. art. 17. 555 | 5 


Vide c. 10. 


— 


OF NON-COMP?PLIANCE 


CHAP. Thus on a ſpecial caſe reſerved for the opinion of tue court, 

XVIII. it appeared that an action was brought for the recovery of a to- 
Gm - tal toſs on a policy of infurance made on goods, on board the 
Woelmer ſhip Bona fortuna, at and from Worth Bergen to any ports or 
1 places whatſoever, until her ſafe arrival in London. warranted 
4 Burr. neutral! hip and property.” The ſhip, with the goods ſo being 
1470. on board her, after her departure from North Bergen, and be- 
Blackit. * fore her arrival at London, proceeding on her voyage, was, by 
Ir. 427. force of the winds, and ſtormy weather, wrecked, caſt away, 

= and ſunk in the ſeas; and the ſaid goods were thereby wholly 
© p .-. loſt. The ſhip called La Bona Fortuna, at and before the time 


# 
P. 351 ſhe was loſt, was not neutral property, as warxanted by the ſaid 


policy. The queſtion was, whether, under fach circumſtances, 


the plaintiff could recover. Lord Mansfield, after hearing 
countel for the plaintiff, ſtopped thoſe for the defendant, ſaying, 
the point was too clear to be argued. There was a falſhood, 
with reſpect to the thing inſured; for he inſured neutral property, 
when it was not ſo : therefore there is ub contract. We mult 
give judgment for the defendant, | 5 


It, however, the ſhip and property are neutral at the time 


— . 5 o . 
when the riſk commences, this is a ſufficient compliance with 

a warranty of neutral 33 : becauſe it is impofſible for the 

inſured to be anſwerable for the conſequences of a war breaking 


out during the voyage. The inſurer takes upon himſelf the riſk 


of peace or war; they are public events, equally known to both 

Parties. IS | 

| The plaintiffs inſured the ſhip the Tonge Herman Hiddinga, 
e eee and her cargo, “at and from L' Orient to Rotterdam. warranted 
Parti 4 4 neurral ſhip and neutral property.” The ſhip being cap- 
Doug. 705. tured in the courſe of her voyage by ſome Be wen of war, 
the plainifis brought this action againſt the defendant, one of 

the underwriters on the policy, ftating in their declaration, that 

the deſendant ſubſcribed the policy on the 28th of November 

1780, aid averring that the ſhip and cargo were, at that time, 

neutral property. The trial came on before Lord Mansfeld at 
Guildhall, when a verdict was found for the plaintiffs, ſubject to 

the opinion of the court upon a caſe ſtating, that the ſhip in 

queſtion failed from V' Orient, on the voyage inſured, on the 

11th of December 1780, having the inſured cargo on board, 

aud bith the ſbipꝓ and cargo were neutr #1 property at the time of 

the ſhip's departure from L'Orient, and fo continued until the 20th 


of December 17do, on which day hoſtilities having commenced 


between the Exgliſb and the Dutch, the Dutch ceaſed to be a 
neutral power, and the fhip and cargo ceaſed to be neutral 
| property, They were taken on the 25th of December 1780, 
* P. 252 and condemned as lawful prize, in the Admiraley court, on the 
1th of February 1 781. | | 1 8 | „ Wo. 


[ 


| Lord 
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Lord Mans feld Many e have been gone into in the c HAP. 


argument on both ſides at the bar, which are not neceſſary for XVIII. 
the deciſion of this caſe. For inftance, there is no doubt bu. 


you may warrant a future event. But the fingle queſtion here 


is, what is the meaning of this policy. J had not a particle of 
doubt at the trial, and I know the jury had none; but Mr. Lee 
preffed for a caſe, and I granted one out of reſpect to him. 
What is the caſe ? It is an inNrxance upon a ſhip and her car 
o, at and from L' Orient to Rotterdam. The inſured warrant 
them neutral, and the defendant would have the court to add, 
by conſtruction, © and ſo ſhall continue during the whole voy- 
„age.“ 'The contract is not ſo. The inſured tell the ſtate 
of the ſhip and goods hen, and the inſurers take upon them 
ſelves all future events and riſks, from men of war, enemies, de- 


| tentions of princes, &c, The parties themſelves could not 


have changed the nature of the property ; but they did not 

mean to run the riſk of the war. If it made a difference what 
country the property belonged to, the underwriter ſhould have 

enquired, The riſk of future war is taken by the underwriter _ 

of every policy. By an implied warranty every ſhip muſt be 
tight, ſtaunch, and ſtrong; but it is ſufficient if ſhe be lo. at 5 
the time of her ſailing, She may ceaſe to be ſo in twenty- 
four hours aſter her departure, and yet the underwriter will 
continue liable. The caſe of Lilly v. Ewer turns quite the 


other way. The deciſion there was, that the ſhip muſt {ail vide ſupra 


with convoy, according to the uſage of the trade; that is, 
couvoy deſtined to go as far as uſual in that voyage. The pre- 
ſent is the cleareſt caſe that can be. The warranty is, that 
things ſtand ſo at the time; not that they ſhal) continue. | 

_ Juſtice Willes and Mr. Juſtice A/bhurf con- 
curred. BR | | 

Mr. Juſtice Buller. — The caſe of Liliy v. Ewer is much againſt 
the defendant, for jt was not contended there, that the ſtiip 
mult continue with the convoy during the whole voyage. 'ihe 
Toſtea was delivered to the plaintiffs, _ | „ 


* And afterwards in a ſubſequent caſe of Salouces % Johinſon, „p. 353 


in the courſe of the argument, Mr. Jufilice Buller ſaid; I do 


not agree with the counſel, who contend, that the property vide infra. 


muſt continue neutral during the whole voyage: if it be neu- 
tral at the time of ſailing, and a war break out the next day, che 
underwriter is liabe. N | | 

And in a ſtill later caſe, which came on for trial before Lord 
Renyon at Guildhall, this point was one amongſt others ſaved for 
the opinionof the Court of King's Bench. But when the caſe 
came on to be argued, the counſel for the defendant abandoned 
the objection upon the authority of Eden v. Parkinſen ; and Coney: 


Tyſon and 


Salgucci v. Fohnſen : 1o that-this poiut may now be conſidered B. R. Mich _ 


30. Geo. 3 
Having 


as for ever cloſcd. 
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„ oo NON-COMPLIANCE. 


CHAP, Having ſeen what ſhall be deemed a compliance with a war. 
XVIII. ranty, afferting that the property inſured is neutral; and having 
3 aloo conſidered what effect the breach of ſuch a warranty has upon 
| the contract of inſurance; it may be proper to obſerve, before 
this chapter is cloſed, how far our courts of law hold the ſentences 
of foreign courts to be concluſive evidence, that the property 
Was not neutral; ſo as to diſcharge the underwriters. 

6 In the firit caſe upon this point it was held, that the ſentence 
of condemnation by a foreign court of Admiralty is not conclu- 
five evidence that the ſhip was not neutral; © unleſs it appear 
that the condemnation went upon that ground : conſequently 
the underwriter remains liable. A ſentence of a court of Ad. 
— miraity binds all the world, as to every thing contained within 
it; but where the cauſe of condemnation does not appear to be 
| on the ſpecific ground material to the point in iflue, evidence 

\ Bernardi v. muſt be admitted in order to explain it. 
: Motteaux, Inſurance of freight and go»ds was made upon the ſhip the 
a Doug. 554. Jane (or Joanna, ) at and from Fenice to Lenaon, „ warranted 
„% neutral ſhip and neutral property. The cauſe was tried be- 
fore Lord Mansfield, at Guildhall when a verdict was found for . b 
the plaintiff, ſubject to the opinion of the court, upon a cafe 1 
which ſtated as follows: That the defendant under wrote the 
policy; that the ſhip was taken by a French frigate, called Ly 
Magicienne, as ſhe was failing from Venice on her voyage to 
+ P. 354 * London; that the plaintiff offered to give evidence on the trial, a 
that the property of the ſhip and the property of the cargo were 
neutral; and that the papers belonging to the ſhip fel! overboard . h. 
by accident, after ſhe was brought to by the French frigate ; but 8 
the defendant objected to ſuch evidence being received; and he . de 
produced as the ground of his objection, the ſentence of the 
condemnation of the ſhip in the French Admralty Court, which 

was read and is as follows FC 
« Almeria oui Jean Morie de Bourbon, Duke de Penthievre, Admiral 8 
Ihe Jo- 4 of France, Seen by us, the proces verbal, made on board the 
anna. 4 ſn-y Joanna, taken by the king's frigate La Magicienne, 
* commanded by M. De Boades, dated the 2d of December laſt, ve 
Signed Saint Owey, ſteward, Bouret Dominico Zane. Seen : 
by the captain commander. Signed Bcades;—purporting Wi reco 
© that the ſaid 2d of December laſt, at five o'clock in the even-. third 
ing, his ſaid Majeſty's frigate, La Magicienne, commanded 
by the ſaid Captain De Bcades, being ten leagues eaſt of 
«® Ca pe de Moulines, having diſcovered a ſnow ſteering ſouth 
« ſouth welt, the wind ſouth weſt, and having come up with 
her, and ſtopt her, under Venetian colours, after an hour! 
* chace the ſaid M. De Boades ordered the captain to bring 
on board his muſter-roll, paſſport, and bills of loading; wich 
«* which order the captain did not readily comply under a pre- 
* tence that the ſea was rough, and that his long ng rows 
FE, a leaky; 


| WITH WARRANTIES _ : 
At Jeaky ; but, being at laſt obliged to comply, upon threats CH A P. 
ing 1 made of Gring on him, and being come on board, he XVIII. 
on declared, that, in getting up the ſhip's fide, the box containing 
ore his muſter-roll, his patents, and paſſpart had fallen from his | 
ces proket into the ſea, and only ſhewed his bills of loading; by | 
rty which they found the ſaid ſnow, the Joanna, of 14 men, in⸗ 
cluding officers, commanded by Dominico Zane of Venice, 

nce failed from Fenice the 25th of September, with a cargo of 12 
lu- bales of ſilk, dried raiſins, oil, &c. and other effects men- 
ear tioned in the bills of loading by him exhibited, for the account 
tly of ſundry perſons in Venice, configned to ſundry perſons in Londen, 
Ad. ther he was bound. Theſe gaads going into an enemy's 
hin country, and the loſs of his papers, which had fallen into the 
be ſea, raiſing /uſpicions; the laid ſnow had been ſtopt, and car- 
nce WF ried by his majeſty's frigate La Magicienne, to Almeria, 

© where ſhe had been put into the hands of the counſel, after the | 
the * ſaid Sint Owey, nary acting as ſteward, and the ſaid, * P. 355 
ted Bouret, enſign on board the ſaid frigate, had put their ſeal on | 
be- che ſaid ſnow, where they found no papers; and taken on 
tor WF board the ſaid ſhip ten of the ſaid ſnow's crew, which were 
ale replaced by fix men from on board the Magicienne, and three 
the from the Atalante, with a coaſting pilot, who have brought 
1: WR the ſaid ſnow into the port of Almeria. The premiſes con- 
to /idered, We, by virtue of the power delegated to us as afore- 
ial, BF ſaid, have declared, and declare, as good prize, the ſhip the 
ere Bp eg. her tackle, and apparel, together witch the goods of 
ard her cargo, and do adjudge them to the captors; that, in 
but WF conſequence of this decree, the whole be ſold (if not already 
| he BF done) in the uſual manner, and the produce divided according 
to the defire and ordinance of the king: made the 28th of 
ich March 1198. We order, by theſe preſents, the vice conſul 

« of France, at Almeria, to look to the execution of this our 
ira ordinance ; and hereby authorize and command the firſt tip- 
the “ ſtaff, or ſerjeant, to proceed in all forms requiſite thereto. 
, Done at Paris the 13th of January 1979, Riget.” The 
laſt, ueſtion ſtated for the opinion of the court was, whether the 
ſaid ſentence was not concluſive evidence againſt the plaintiff's 
ting recovering in this action. In the courſe of the arguments, the 
en. third article of the regulations of the marine of France, bearing 
del date the 26th of July 1778, and allo the proces verbal, made at 
| of Wi the time of the capture though not ſtated in the caſe, nor given 
duch in evidence at the trial, were ſo much referred to, and ſeemed 
with of ſuch weightto the court, 'that it will be neceſſary to inſert 
ur's chem in this place. Arret for the regulation of the marine, Cu. 
ring Bl 26th July 1778. Art. 3. * All veffels taken, of what nation 
vil BY © loever, either neutral or allied, from which it is known that 
pre" “ any papers have been thrywn into the fea, ans per or ab- 
wa BY ſtracted, ſhall be declared good prize; together with their 


cargoes, 


1 


P. 386 


and appeal at any time, if there has been no laches. If there 


OF NON-COMPLIANCE 


CHAP. « cargoes, upon the mere proof, that ſome papers have been 1 
XVIII. 7h-,wr into the ſea. without any neceſſity of examining what el 
ay © thoſe papers were; by whom they were thrown; and even th 
* though a ſufficient quantity ſhould remain on board to 26 fa 
„that the ſhip and the cargo belonged to friends or allies,” T 


y 


The proces verbal need not be here repeated; for although its * 
not ſubſtantively jet out in the cafe, yet it is copied alwck fo 
verbatim in the ſentence of the Fre:ch Admiralty. It was ad- If 
* mitted at the bar, that the ſentence had been appealed from, and we 
had been affirmed; but nothing new or ſpecial appeared in the fir 
roceedings on the appeal. This caſe was twice argued at the W ing 
bar and aſter the ſecond argument, the court defired that it pre 
might ſtand over, in order to give time to apply to the defendant. W mi 
for his conſent; that the above arre? and the proces verbal mi 


ſhould be ac ded to the caſe. To this propoſition the defendant 


would not conſent. | „ Tg ] 

Lord Mansfield, upon the firſt argument ſaid: The firſt prin- WM +; 
ciples are clear and admitted. All the world are parties a wor 
ſentence of a court of Admiralty. Here there is a monition Ml for: 


publiſhed at the Exchange; and in other countries, at ſome 
place of general reſort; and any perſon intereſted may come in 


has, the time of appeal is limited. But the ſentence, as to that 
which is within it, is conclulive againft all perſons, unleſs re- 


verſed by the regular court of appeal, It cannot be contro- If 
verted collaterally, in a civil ſuit. The difficulty here is, what Never! 
the ground was, on which the French Admiralty went; whether WW xp1 
the ground of enemy's property, or that of the papers having Wand 
been thrown overboard, By the maritime laws of all countries, Make 
throwing papers overboard is conſidered as a ſtrong preſumption WW opi 
of enemy's property; and upon that principle the arrer of 1770 chat 
is founded. But in all my experience in Aland, J have never chat 
known a condemnation on that circumſtance only. It is made iſpert) 
uſe of as a ſtrong ground of ſuſpicion. The arret is very rigid 4 
It is difficult to find out what the ground of this ſentence was. ho 
{ incline to think /the court went upon the ground of enemy's Hroce 
property, and confidered the want of the papers as a ſtrong pre- ccor 
ſumption of that fact; but they did not examine the captain tic ti 
upon interrogatories, as to the contents of the papers ; and, 257 
upon che whole, enough does not appear on this obſcure ſentence, f 7 
to aſcertain preciſely on what it was founded, and ſome other ent 
method ought to be taken to enquire what the ground of i ert. 
was. As to whatever it meant to decide, we mult take it to be MWrour 
concluſive. _ £ Lo 


3 357 


Files and All hurt, Juſtices, concurred with his Lordſhip. Hut h. 
Mr. Juſtice Buller inclined to doubt, and ſaid: To be ſure, Mot at 
the ſentence was obſcure, but, taking it altogether, he did not Mid nc 
» think there, was much difficulty in diſcovering the grounds * - erty; 


WITH WARRANTIES. 


The two circumſtances, of the cargo being configned to the OHA p. 
enemy, and the falling of the papers into the ſea, are ſtated as XVIII. 
the grounds of ſuſpicion. The latter circumſtance, - paper 


falling into the ſea,—could not be a ground of condemnation. 


The other could raiſe no other ſuſpicion, nor a preſumption of 
any thing elſe, . but the property being enemy's property. It 


follows, therefore, that the condemnation went upon that ground, 


If it had gone upon a f. throwing of papers overboard, that 


would have been ſtated ſubſtantively, as the ground. In the 
firft place, lay the arret out of the cate; and then wilful throw- 


ing papers overboard is only preſumptive evidence of enemy's. 


property. Then take the arre?, ſtill wilful throwing overboard 
might have been uſed as evidence of enemy's property, or it 
might have been a ſubſtantive ground under the arret ; here it 
is not ſtated as a ſubſtantive ground. e 
Lord Mansfeld, after the ſecond argument, ſaid; that if che 
preces verbal ſhould be agreed to be made part of the caſe, it 


would clearly explain the ambiguity of the ſentence; as it ſet 


forth the ground for taking the thip to have been the arret of 
July, 1778. Without the proces verbal, he laid, the ſentence 
was equivocal; it took all in; and it was difficult to fay what 
it went on. If the papers produced to the captor were fair, the 


property was neutral. But the proces verbal put the ground of 


the ſentence out of all doubt. | ? | 

Mr. Juſtice Buller alſo declared, that he thought the proces 
verbal muſt be taken as part of the proceedings, and, as that 
expreſsly referred to the arret, as the ground of the capture, 
and the lentence was conſiſtent with it, the ſentence muſt be 
taken to be founded on the arret. But he adhered to his former 
opinion, an the caſe as lated without the proce: verbai, namely, 
that the interpretation of the ſentence, taken by itſelf, . mult be, 


that the condemnation went on the ground of enemy's pro- 
perty, and was, therefore, . concluſive againſt the plaintiff. 


The final refufal of the defendant was ſignified by Mr. Lee, 


ho aſſigned as a reaſon for it, that the proces verbal was not a 


proceeding in the French court of Admiralty, but merely an 
account of what N on the capture, reduced into wiiting, at 


he time. He alſo obſerved, that. in the ſentence, all the proces 


v-rbat, except the concluding part, which refers to the arret & p. 358 


df July 1778, was recited, and this afforded a ſtrong argu- 
ent for inferring, that the court had purpoſely omitted that 


art of it, to ſhew that they did not condemn the ſhip on the 


round of the arret. 5 


Lord Mansſiell diſapproved much of the defendam's refulal. 


Put he ſaid, he thought the juſtice of the caſe might fill be 


ot at, on the ground of the ambiguity of the ſentence, which 
11 not mention a word about the property being enemy's pro- 
7; that it was clear the French Adnurally meant to pro- 

| | . 5 cced 
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CHA P. ceed on the ground of throwing the papers overboard : and he 


XVIII. 


been obſerved by Mr. Lee, on the reaſon for omitting the con. 


verbal made at the ume of the capture was that, on which the 


EP. 359 


could be ſuppoſed, that the captain had made another, omitting 
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agreed wich the counlſe] for the plaintiff, that the proces verbal 
ought to be confidered as part of the proceedings, and that the 
ſentence ought not to have been read without it. 

Mr. Juftice Buller thought there was weight in what had 


cluding part of the proces verbal in the ſentence. Indeed, i 
was not clear that what was now offered to be produced, u 
the ſame proces verbal, which the ſentence recites; and ifi 


mn 5 wo 4 2 ty. WH 


RH 


the reference to the arret as the ground of the capture, that 

could only be accounted for, by his having found that the cap. 

ture could not be ſupported on that ground. 1 
Mr. Juſtice Willes thought it moſt manifeſt, that the proc 


ſentence proceeded. The ſentence began with mentioning it 
and recited it exactly, as to date, and every thing elſe, as far 
as it went. The word purporting did not require a recital d 
the whole; and it was not neceſſary for the Admiralty Court u 
ſet forth the captain's reaſons for detaining the ſhip. He had all WM th 


along been of opinion that the ſentence was fo ambiguous, u ur 
it did not appear that the cauſe of condemnation was that th ob 
property was neutral, and therefore had thought evidence ne ot 


ceſſary to explain it. . . 

Mr, Juſtice A/bhurſ} concurred, as to the ambiguity of tb 2" 
ſentence, and that it was, therefore, not concluſive; and nM 
that ground, Lord Mansfeld. and Willes and Aſhhurft, Juſtices Wil I 
* declared their opinion that the poſea ought to be delivered vl 11; 
the plaintiff. Lee ftill urged. the danger of mms the ſer on 
tences of foreign courts of Admiralty, which are generally die 
informal; upon which, Lord Mansfield ſaid, all the ſuppoſel 
inconvenience would be obviated, if the foreign courts woull 
ſay in their ſentences, © Condemned as enemy's property.” _ 
In the caſe juſt reported, it is admitted by all the judges WW V3 


that a ſentence of a court of Admirality abroad is binding upon al Nat 
parties, as to what appears upon the face of it. And therefon e 
if it appear evident, without a poſſibility of doubt or amb: By 
n 


guity, that the ſentence proceeded upon the ground of the 7 
| a 


property not being neutral, that is concluſive evidence againk * 
pla 


Barzillay v. 
Lewis. 

B. R. Trin. 
Term, 22. 
Geo. 3. 


from an idea, that the decree of the parliament of Haris vn 


the inſured. that he has not complied with his warranty; anl 


conſequently the underwriter is no longer reſponſible. Th W 
was fully ſettled in the caſe of Barz:1/ay v. Lewis. | too 

It was an action on a policy of inſurance on a ſhip fron abl 
Liverpool to Amflerdam, warranted Dutch property; and it wi er 
brought to recover for a total loſs, the ſhip having been cap- - 


tured by the French, and condemned by the court of Admiraly My 
there. The plaintiff (the inſured) was nonſuited in this action e 


deciſit 


cap* 
Iralt! 
io! 
s Wa 
ciſus 
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8 avninſt him, that he pad not complied wich his war- CHAP, 

ranty. Upon a motion to ſet aſide this nonſuit, the following XVIII. 

facts appeared from the report of the Judge, who tried the wn, 
a 


cauſe : The ſaip in queſtion Was origin 
called L'Aimable 4gathte, which was taken by an Eugliſb 


privateer, and carried into Liver pcel; where ſhe got the name 


of The Three Graces. A merchant at Iz verpeel afterwards 


bought her for a houſe at Amſterdam, and a paſſport was ſent 


for her from thence, She was then inſured by a Dutch name, 
and warranted as in the policy; ſhe went to ſea, was captured 


by a French ſhip; and carried into St, Makes, where ſhe was 
releaſed by the Vice Admiralty Court, as being Dutch. But 


upon an appeal to the parliament of Faris, the ſentence was 
reverſed, and ſhe was condemned as lawful prize, by the name 
of The Three Graces of Liverpool. It appeared in evidence, that 
there were certain French ordinances, which ordain, that where 
more than one third of the crew of a neutral ſhip are enemies to 


| the king of France, the ſhip ſhall be confiſcated: that no ſhip ſhall  _ 
* be conſidered as transferred, till ſhe has been within the port of * P. 360 


the purchaſer: and that a paſſport ſhall be deemed fraudulent, 
unleſs the ſhip has been in the port, from whence it has been 
obtained. The ſhip's crew in queſtion conſiſted of ſixteen, five 


of whom were French, four were Danes, two were Swedes, one 
was Dutch, one Portugueze, one Hamburger, one Norwegian, 


and one Iriſbman. Some of the crew ſwore, that they were hired 


by E:g/;/bmen, and that both the ſhip and the cargo were Engli/h, 


They alſo ſwore, that when the ſhip which took them came in 
ſight, the captain failed back towards the Eneliſb coaſt : but 


one of the crew Raving informed him, that the ſhip in ſight car- 


ried Engliſh colours, he reſumed his courſe. 


Lord Mansfield,—The ſentence of the court of Appeal in 
France is concluſive. The queſtion is, what that ſentence 
a Dutch ſhip. The 
The law of 


means, She is condemned as not bein 
warranty is, that ſhe is Dutch, which 1s falſe. 
nations is founded on eternal principles of juſtice; and in 
every war the belligerent powers make particular regulations 


for themſelves, But no nation is obliged to be bound by them, 
unleſs they are agreeable to the general laws of nations; but 


all third perſons and mercantile people are. In this caſe, the 
plaintiffs warrant this ſhip to be Dutch; and they know they 
muſt conform to the marine regulations of France. The inſurers 
took the riſk upon this warranty; but her paſs was not agree- 
able to the treaty, The parliament of Las is did not condemn 


her as the Dutch ſhip of Amflerdam by her Dutch name; but 


as The Three Graces of Liverpodl.” Indecd ſhe had none of 


ly a French privateer, 


I . 


the requiſites of a Dutch ſhip; and the regulations require that 


the ſhould have been into the port of the purchaſer, in order to 
transfer the property; the knowledge of all which circum- 
a ns | 2 05 - -5.,:, nee 


CHAP. 


XVIII. 


* P. 361 


OF NON-COMPLIANCE 
ſtances the inſured, by his warranty, took upon himſelf. I am 


therefore of opinion, that the warranty was falſe. 
—— Mr. Julie Willes, and Mr. Juſtice A/bhurft concurred. 


Mr. Juſtice Buller. — The ſtrongeſt ground ſeems to be, that 
ſhe was warranted to be Dutch property; and yet had none of 
the documents neceſſary to protect a neutral ſhip, conſiſtent 
with the regulations of the court of France. The rule to ſet 
aſide the nonſuit was accordingly diſcharged. | 

So alſo in another caſe, where an inſurance was made on 
the ſhip Arainha de Portugal, at and from Liſbon to Bombay, 


 warranted'a Portugueze ſhip; the ſhip was captured in Decem- 


De Souza 
v. Ewer. 
Sitt. at 
Guildh. af- 
ter Hilary 


I 789. 


ber, 1782, by the French, under the command of Mon. de Suf- 


rein. The ſentence of Ke was in theſe words: We 


declare that the ſhip called the Queen of Portugal, carrying 
Poriugueze colours, was ſeized only in conſequence of the 
7th article of the regulations concerning the navigation of 
nentrals, which ſays, that all ſhips of an enemy's conſtruct ion, 
which ſhall not carry a bill of ſale of a date prior to the hoſli 
lities ſhall not be conſidered as neutral, and ſhall be declared 
good prize; and the ſaid ſhip having been built at Bombay 
under the name of Arnable, and navigated under Exgliſb co- 
lours till 1781, when ſhe took Portugue xs colours, is ablolutely 


in the ſituation above mentioned, The ſentence proceeded to 


declare, that the confiſcation did not proceed on the ground of 
want of pepers, @ verbal proces having proved, that they were 
deſtroyed by ſome ſeas ſhipped in the courſe of the voyage; and 
It alſo ſtated, that there were no contraband goods on board 
From this ſentence De Souza appealed to the council of pri 
zes at Paris; and on the 4th Wa January, 1786, that board 


after reciting the ſentence of Syf7cin, proceeds thus: © We, 


* by virtue of the power given to us by our ſaid office of 
Admiral, adopting the declaration of the Bailiff de Suffrein, 
have declared, and do declare the ſaid ſhip Queen of Portugal, 
* Ec, good prize; and have, and do confiſcate the ſame for 
the benefit of the king.” De Scuza ſtill further appealed to 


the King in council; and on the 8th of May, 1787, the 


following ſentence was pronounced, aſter reciting all the for- 
mer ſentences and other documents in the cauſe : © His ma- 
jeſty has ordained, and does ordain, that the ſentence of the 
* Council of Prizes of 4th January, 1786, ſhall be executed, 
« agreeable to its form and tenor.“ W 
As foon as theſe ſentences were opened, Lord Kenyon, 
Chief Juſtice, was of opinion, that they were concluſive evi 
dence againſt the warranty entered into by the plaimiff. The 
courts abroad, whoſe ſentences have been mentioned, were 
competent to the deciſion of the point; and we muſt ſuppok 
that they have done properly, and have acted according e 
the jus inter gentes, This ſhip was condemned becauſe - 


| WITH WARRANTIES. 
had not thoſe documents to prove her neutrality, which are re- C IIA P. 
quired by the ordinances of France, The courts which con- XVIII. 
demned this ſhip proceeded according to the laws of nations, 
as all courts of Admiralty do: but here it is ſufficient, that they * P. 362 
had a jurisdiction over the ſubject matter. 2h 3 
The plaintiff was nonſuited; and no application was ever See the 
madsa to ſet it aſide. e e 2 
It has alſo been determined, that where no ſpecial ground at 1 oe 
all is ſtated ; but the ſhip is condemned generally as good ard the pre- 
lawful prize, the court here muſt conſider it as concluſive evi- ceding caſe, 
dence that the property was not neutral, and will not again Acc. ; 
opeu the proceedings of the court abroad in favour of the party 
who has warrantedl his property to be neutral. xt a 
An action was brought upon a policy of inſurance on goods er Ne 
warrantcd neutral on board the IHetis, a Tuſcan ſbip, to reco- B. R. Hill 


ver the amount of the inſurance from the underwriters. The 24 Geo. 3. 


ſkip had been taken in the courſe of her voyage by a Spanijh 
reftel, carried into Spain, and her cargo was there condemned 


s good and lawful prize.” There was an appeal to a ſupe- 


rior court, which reverſed the ſentence : but upon a further ap- 
peal the latter deciſion was overturned, and the former can- 
firmed. At the trial of this cauſe before Lord Mansfield, . 
lordſhip being of opinion, that the ſentence of the Spenih Court 
of Admiralty was concluſive evidence of the ſalſhood of the 
plaintiff's warranty, the plaintiff was nonſuited. A motion 
was made, and fully argued to ſet aſide the nonſuit, which was 
unanimouſly refuſed by the whole court of King's Bench. 

Lord Mansfield. — The policy here warrants that this cargo 
was neutral property. It appears from the policy itfelf, that 
the ſhip was neutral; becauſe it is called a Te/cen {hip ; but 
the warranty is that the goods are neutral. It muit be preſu- 
med from the condemnation, as no other cauſe appears, that it 
proceeded on the ground of the property belonging to an enemy. 
In the caſe of Bernardi v. Motteux, the deciſion or the court . | 
turned upon the particular ground oi the contiſcation appear- N fapra. 
ing on the face of the ſentence; and that it did not appear to be | 
on the ground of being enemy's property. This being ſo, the 
court gave the party an opportunity to ſhew by evidence, that P. 30 
the ſpecifick ground was really the cauſe of the condemna don. 5 
In this caſe, at Guz/Jhall, the counſel admiued the general rule ; _— 
but they ſaid, if a copy of the proceedings could be had, a pe- 
cial cauſe would appear. The proceedings are now come; and 
from them it appears, that the queſtion turned entirely upon the 
property of the goods. For in the ſecond court, to which they 


_ appealed from the ſentence of the firſt, the queition was, whe- = 


ther the goods were free: the decree was, that they were. But 
the third court overturncd the deciſion of the ſecond, It is tut- 


Y Fein, 


—— 
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CHAP. ficient, however, that no ſpecial ground is ſtated ; and there. 
XVIII. fore the rule mull be diſcharged. | | | | 


On RY] 


Mayne v. 
Walter v. B. 
R. Eaſt. 22 
Geo. 3. 


© 


If the ground of deciſion appear to be not on the want of 


___ neutrality, but upon a foreign ordinance manifeſtly unjuſt, and. 


contrary to the laws of nations, and the infured has only infrin- 
ged ſuch a jartial law ; as the condemnation did not proceed on 
the point of neutrality, it cannot apply to the warranty, ſo as to 
diicharge the inſurer. e f | 
In a poliey of infurance, the ſhip was warranted to be Portu- 
gueze ; and having been taken in her voyage by a French pri- 
vateer ſhe was carried into France. The Court of Admiralty 
condemned her becauſe ſhe had an Eneli/þ ſupercargo on board, 
It appeared that there was a French ordinance, prohibiting any 
Dutch ſhip from carrying a ſupercargo belonging to any nation 
at enmity with the court of France. In an action againſt the 
underwriter, theſe ſacts appeared; upon which, a verdict was 
found for the plaintiff, ſubject to the opinion of the Court, 
upon this queſtion, whether the circumſtance of having an En- 


* 21iſh ſupercargo was a breach of neutrality ; and whether ſuch 


à ſentence was concluſive : | 


P. 364 


Saloucci V. 
a . 
B. R. Hill. 
25 Geo. 3. 


Lord Mansfi:14.— Tt is an arbitrary and oppreſſive regulation, 
contrary to the law of nations. It you were both ignorant of 
It, the underwriter muſt run all riſks; and if the defendant 
knew of the edit, it was his duty to enquire, if there was ſuch 
a ſupercargo on board. It muſt be a fraudulent concealment 
to vitiate a policy. But it is remarkable that neither party haz 
faid any thing of the treaties between France and Portugal. 
Judgment for the plaintiff, Ho | „ 

* One more rule is worthy of obſervation; which is, that 
though the veſſel be condemned as prize, yet if the grounds of 
the ſentence appear manifeſtly to contradict ſuch a concluſion 
the court here will not diſcharge the underwriters, by declaring, 
that the inſured has forfeited his neutraliiy. 7s | 5 

An addion was brought upon a policy of inſurance on the ſhip 
Thetis, a Tuſcan ſhip, warranted neutral. At the trial a ver- 
dict was found for the plaintiffs, ſubject to the opinion of the 
court upon a caſe flating, That the plaintiffs were Tuſcan ſub- 
jects reſident at Leghorn : that the ſhip, having neutral goods on 
botird configned to London, was captured off the coaſt of Bar- 
bary by a Spaniſh veſſel. That ſhe was carried into Spain, and 
there condemned as prize ; which ſentence upon appeal to a ſu- 
perior court, was reverſed : but upon a further appeal, the laſt 
ſentence was reverſed, and the firſt confirmed. That the 
grounds of condemnation were two; iſt. That the ſhip 
'Thetis reſuſed to be ſearched, and reſiſted with force, having 
fired at the ſhip of the Spaniard: 2d. That the 7hetis had no 


charter party on board. The Captain anſwers theſe two grounds 


thus; 1ſt. That he reſiſted and fired, the Spaniard __ 
| : | SE e 


| 
1 
f 
0 
| 
i 


ching was ſaid in argument about barratry; but 1 do not think 


7 vey be neutral, and ſhe be ＋ 7 thoſe, who ſtop her, muſt 


| herſelf ſo, as not to forfeit her neutrality But che facts of this 


WITH WARRANTIES YV 
hailed him under falſe colours: 2d. That he had taken the CHAP. 
goods on board by the piece, and had not ſreighted her to any XVIII. 
individual ; in which cats a manifeſto was ſufficient, without a / 
charter party. The ſentence of the laſt court admits the ſhip to 
be neutral; for it ftates it to be © the ſhip Thetrs, a Tuſcan 

Lord Mansfield was abſent at the argument of this caſe, 
Mr. Juſtice Willes.— This is clearly a neutral ſhip Some- 


the act of the Captain in this caſe amounts to that offence. The 
ſecond ground of condemnation is given up by the counſel ; and 
the remaining queſtion is, whether the Captain has been guilty 
of ſuch a breach of neutrality, as ſhould affect the owners. If 


ay for the detention. But it is ſaid ſhe muſt ſtop to be ſearched. 
| ind no authority for ſuch a poſition. Beſides, the circumſtan - 
ces are very ſuſpicious The Captain ſeems to have acted pro- 
perly. Stoppage is always at the peril of the captors. 0 | 
* Mr. Juſtice Aſbhurſi.— I take the principle laid down at the P, 36s 
bar to be true, that a ſhip, deer at neutral, muſt conduct 


caſe do not admit of the application, I do not find, that a neu- 
tral ſhip muſt admit to be ſearched. It is rather an act of ſupe- 
rior force, always reſiſted when the party is able; and the right 
falls within this poſition, that the ſearcher does it at his peril. 


If he find any thing contraband, or the property of an enemy, GT 

be is juſtified: if hot, he pays coſts, Is there any thing to | | 
non rn ſearch in this caſe? certainly not, for the cargo was | ] 1 
neutral. 5 | =. 11 


Mr. Juſtice Buller. — lt is not neceſſary to give an opinion | 
as to barratry; but I take it to mean a wilſul act of the captain | | 
to the injury of the owners. This would have been barratry, . 
if it had been an act, which forfeits the neutrality, I do not vide ſupra. : 
agree that the property muſt continue neutral during the whole 
voyage. If it be neutral at the time of ſailing, it is ſufficient; _ 
and if a war break out next day, the underwriter is liable. 
The anſwer given to the claim of ſearch is concluſive, that the 
party does it at his peril; juſt like the caſe of Cuſtom: houſe offi- 
cers. The practice of the Admiralty confirms it; for they 
give coſts in caſes of improper detention: which they would 
not do, if neutral ſhips were, at all events, liable to be ſtopt. - 
Detention by particular ordinances, which do not form a part . 
of the law of nations, is a riſk within the policy. At firſt I 
compared this caſe in my own mind to that of an illegal voyage; 
but they are no way ſimilar; for a ſhip is only bound to take no- 
tice of the laws of the country ſhe ſails from, and of that to 
which ſhe fails : but not the particular ordinances of other pow- 
ers, Judgment was accordingly given for the plaintiff, | 

e 8 | Theſe 
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CHAP. Theſe are the cafes which have been decided, relative to the 
XIX. judgments of foreign courts being conclufive, and the effects 
w—_——— which they have upon the contract of infurance; and from all 
of them it ſhould ſeem, that this general doctrine may be col» 
lected: That wherever the ground of the ſentence is maniieſt, 
and it appears to have proceeded expreſsly upon the point in iſſue 
between the parties; or wherever the ſentence is general, and 
no ſpecial ground is ſtated, there it ſhall be concluſive and bind- 
p. 366 ing, and the court here will not take upon themſelves, in a 
g collateral way, to review the ren gar of a forum, havin 
competent juriſdiction of the ſubject matter. But if the ſen- 
tence be ſo ambiguous and doubt ful, that it is difficult to ſay on 
wifat ground the deciſion turned; or it there be colour to ſup- 
poſe, that che court abroad proceeded upon matter not relevant 
to the matter in iſſue; there evidence will be allowed in order 
to explain. And it the ſentence upon the face of it be mani- 
feſtly againſt law and juſlice, or be contradictory, the inſured 
ſhall not be deprived of his indemnity ; becaule, to uſe the words 
of Mr. Juſtice Buller, any detention, by particular ordinances 
or decrees, which contravene or do not form a part of the law 
of nations, is a riſk within a policy of inſurance. | 1 85 


— 


. 3% * CHAPTER TA NINETEENTH, | 


Of Return of Premium, 


AVING in ſeveral chapters ſpoken fully of the various caſes, 
in which policies of inſurance are either abſolutely void, or are ; 
rendered of no effect by the failure of the inſured in the perform- 1 
ance of ſome of thoſe conditions, which he had taken upon Þ 

| himſelf: the next object of our enquiry will be, in what caſes, n 
and under what circumſtances, there ſhall be a return of 7 


premium. 8 | | 5 7 

In all countries, in which inſurances have been known, it has t 

been a cuſtom, coeval with the contract itſelf, that where p 

property has been inſured to a larger amount than the real value, "i 

Loccenius the inſurer ſhall return the overplus premium: or if it happen Ti 
de jure ma · that goods are inſured to come in certain ſhips from abroad, eis 
rit. I. 2.c. but are not in fact ſhipped, the premium ſhall be returned. If 9 

F. . 8. the ſhip be arrived before the policy is made, and the under- | 

1 Mag. go. writer is acquainted with the arrival, but the inſured is not, it y 


ſhould ſeem the latter will be entitled to have his premium re- 
ſtored, on the ground of fraud. But if both parties be ignorant 
of che arrival, and the policy be (as it uſually is) 2% or not loft, 1 
think in that caſe the underwriter ſhould retain ; becauſe under 
| I | | ſuch 


OF RETURN OF PREMIUM, | 25 
ſuch a policy, if the ſhip had been loſt, at the time of ſubſeribirg. CHAP. 
he would have been liable to pay the amount of his ſubfeription. XIX. 
The parties themſelves frequently inſert clauſes in the policy, w———_— 
Rating that upon the happening of a certain event, there ſhall Dough. 255. 
be a return of premium. Theſe clauſes have a binding opera- 
tion upon the parties; and the con ſtruction of them is a matter ED: 
for the court, and not for the 122 to determine. — In ſhort, uf * Vezey 319 
the ſhip, or property inſured, was never brought within the \, | 
terms of the written contract, ſo that the inſurer never has run 
any rHk, the premium mult be returned. £ | 3 
Ihe principle, upon which the whole of this doctrine depends, 
is ſimple and plain, admitting of no doubt or ambiguity, Tbe 
eriſk or peril is the confideration for which the premium is to be „ ,, _ 
paid 2 if the riſk be not run, the conſideration of the premium P. 368 
fails; and equity implies a condition, that the inſurer ſhall not 
receive the price of running a riſk, if, in fact, he runs none. 
It is juſt like the contract of bargain and ſale; for if the thing 
fold be not delivered, the party who agreed to buy, is not liable : 
to pay. Thus to whatever cauſe it be owing, that the riſk is 
not run, as the money was put into the hands of the inſurer, 
merely for the riſk of indemnifying the inſured, the purpoſe hav 00 668 
ing failed, he cannot have a right to retain the ſum ſo depoſited P. s. 
* _ FR 4s : Is | 4 a | 1 
Accordingly in an action of indebitatus aſſum pit brought by Martin v. 
the plaintiff for 51. received by the defendant to ok laorifP's — 
vie, where the general iſſue was pleaded; it appeared in evi- 1 Shower, 
dence, that one Barkdale had made a policy of inſurance upon 156. 
account for 57. premium in the plaintiff's name, and that he hack 
paid the ſaid premium to the defendant, and that Barkdate had no 
goods then on board, and fo the policy was void To this 
action two objections were taken: 1ſt. That it ſhould have been 
brought in Barkdale's name, which was over-ruled. 2dly. 
That this ought to have been a ſpecial action on the cuſtom of 
merchants. Lord Chief Juſtice Holt cited a caſe of money de- 
poſited upon a wager concerning a race, that the party winning 
might bring an action of indebitatus aſſumpfit, for money received 
to his uſe; for now by the berg gagh matter it is become as ſuch. 
And as to the cafe in queſtion, the money is not only to be re 
turned by the cuſtom, but the policy is made originally void the 
| Party, for whoſe uſe it was made, having no goods on board; - 
ſo that by this diſcovery, the money was received without any 
reaſon, occaſion, or conſideration, and conſequently it was re- 
ceived originally to the plaintiff's uſe, And ſo judgment was 
given for the plaintiff 5 . 
I cite this caſe for two e-. becauſe it ſerves to ſhew in 
what form of action the plaintiff gught to demand a return of 
_ premium: and it alſo points oughſt, that as early as the beginnirg 
of the reign of William and * true principle, on which 
| * e 


Pothier Ns 
179. 
Burr. 

240. 


Roccus, Not 
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CHAP. the premium ought to be returned, was fully eſtabliſhed. It 
XIX. was ſaid in the introduction to this chapter, that clauſes are 
| rm. frequenly inſerted in policies of inſurance, containing con- 
P. 36g * ditions, on the performance or non- performance of which, the 
premium is returnable ; and that to decide upon the conftruQtion 
of ſuch conditions is the province of the court, and not of the 
Jury- Such a caſe occurs, which may properly be mentioned 
ere. | | 
Js This action was brought againſt an underwriter, for a re- 
* and turn of premium. The material part of the policy was in theſe 
— I. „ words: „At and from any port or ports in Grenada to Londen, 
ydell. : ; | 
Doug. 255. on any ſhip or ſhips that ſhall ſail on or between the firſt of 
| « May, and the firſt of Auguſt 1778, at 18 guineas per cent. to 
* return 84. per cent, if ſbe ſails from any of the Weſt India 
* lands, with convoy for the woyage, and arrives. At the 
bottom there was a written declaration that the policy was on 
ſugars (the muſcavado valved at 20/. per hogſhead) for. account. 
of L. Q. being on the firſt ſugars which ſhall be ſhipped for that 
account. The ſhip the Hantey failed with convoy, within the 
time limited, having on board 51 hogſheads of muſcavado ſugar, 
belonging to L. Q She arrived ſafe in the Downs, where the 
convoy left her; convoy never coming farther, and indeed 
ſeldom beyond Portſmouth. After ſhe had parted with the con- 
voy, ſhe ſtruck on a bank called the Pan Sand at Margate, 
and 11 of the 51 caſks of ſugar were waſhed overboard, and the 
reſt damaged. The ſhip was afterwards got off the bank, and 
proceeded up the river, arrived in the port of Landon, and 
was reported at the cuſtom houſe. The ſugars ſaved were 
taken out at Margate, and, after undergoing a fort of cure, by 
a perſon ſent from town for that purpoſe they were carried to 
London in other veſſels ; and the 40 hogſheads being fold, pro- 
duced 3404. inſtead of 800/, which was their valuation in the 
policy. The defendant had paid into court the -value of the 
fugars loſt, and a return of 81. per cent. on 340l, The plaintifis 
inſiſted, that they were entitled to have 81. per cent. alſo re- 
turned on the v,, price of the eleven hogſheads of ſugar, 
which were loſt, and on the difference between what the re- 
maining forty hogſheads produced, and their valued price. At 
the trial before Lord Mansfield, the plaintiffs had a verdi to 
the full amount of their demand. The chief queſtion, upon the 
motion for a new trial, was to what the word arrives was 
intended to apply). | A 
2 Lord Mansfield. The ancient ſorm of a policy of inſurance, 
. 370 which is ſtill retained, is, in itſelf, very inaccurate ; but length 
of time, and a variety of diſcuſſions and deciſions, - have reduced 
it to certainty, It is amazing, when additional clauſes are in- 
troduced, that the merchants do not take ſome advice in. fram- 


ing them, or beſtow more conſideration upon them * {7 
| 0 
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_ doubts on the conſtruction of it. Here a word or two more XIX. 
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1 do not recollet an addition made, which has not created C 0 p. 
would have rendered the whole perfectly clear. However, I 


have no doubt how we muſt conſtrue this policy. Dangers of  —_ 
the ſea are the ſame in time of peace and of war; but war in- 


| troduces hazards of another fort, depending on a variety of 


circumftances, ſome known; others not, for which an additional 


premium muſt be paid. Thoſe hazards are diminiſhed by the 


protection of convoy, and if the inſured will warrant a departure 


wich convoy, there is a diminution of the additional premium. 


If the inſured will not warrant a departure with convoy, he pays 
the full premium, and in that cafe the under writer ſ+ys, © If it 
* tu n out that the ſhip departs with convoy, I will return part 
* of the premium But a ſhip may ſail with convoy, and be 
ſeparated from it by a ſtorm, or other accident, in a day or two 


and loſe its protection. On a warranty 10 ſail with convoy, that Vide ante, 


would not be a breach of the condition; but, to e. againſt 
that riſk, the inſured adds, in policies of the preſent 


; ort, © the ſhip 
* muſt not only ſail with convoy, but the muſt arrive, to entitle 
eme to the return.“ The words, and arrives, do not mean that 


the ſhip ſhall arrive in the company of the convoy, but only that 


ſhe herſelf ſhall arrive, If ſhe does, chat ſhews, either that the 


had convoy the whole way, or did not want it. But, in the 


ſtipulation for the return of premium, no regard is had by the 
parties to the condition of the goods on the arrival ot the ſhip. 
The conſtruction, contended for by the defendant, is adding 4 
comment longer than the text. If it had been meant that no 


return ſhould be made, unleſs all the goods arrived /afe, they 
would have faid, if the ſhip arrive with all the geo, or 


„ ſafely with all the goods,” The total or partial lofs of the 


goods was the ſubject of the indemnity, and mult be paid for by 
the underwriter. But, as to the return of the additional pre- 


mium, whether the goods arrive ſafe-or not, makes no part of 
* the queſtion. The ſingle principle which muſt govern is, that“ P. 371 


in the events which have happened, the war riſk has been rated 
too high. | | | Ns 


Mr. Juſtice Milles, and Mr. Juſtice 4/bhurft; were of the 
ſame opinion. Fr EY 33 | 

Mr. Juſtice Buller. — I am of the ſame opinion. The que 
tim is for the decifiom of the court, not of @ fury, ſince it ar iſes 
on the conſtruction of a written inſtrument » What gives riſe 
to an increaſe of the premium? The danger of capture. 
When that danger is diminithed, the conſtruction mult be, 
that there ſhall be a proportional return of premium. The 
rule for a new trial was accordingly diſcharged. _ 8 5 
By the law of England, it has been clearly ſettled, that Cowp- 655. 


Whether the cauſe of the riſk not being run, is attributable to \\ 


the fault, will or pleaſure of the . I ſtill the premium is 
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CHAP, to be returned. Foreign writers have in ſome meaſure differed 
XIX. in opinion upon this point; and It may not be improper to 
Yernynow obſerve how far they vary or agree with our own. The 
Italian writers agree with us, that the contract in queſtion 
is conditional, and that the riſk is the very effence and main 
ſpring of the whole. But ſtill they inſiſt and contend, that 
it is not lawful for the aſſured, by their own act, to break the 
| contract, and that in ſuch a caſe, the inſurer is not obliged 
Roccus Nat. to return the premium. They hold indeed, that if the voyage 
25. 32. 88. be put an end to by any accident, ſuch as the ſhip being burnt, 
| or by publick authority; or if more goods were bona fide in- 
furel, than were actually on board: in the former caſes, the 
whole; and in the latter, a proportional part of the premium 
ſhould be returned But if a man ſay he has goods on board, 
and infure them, knowing that he has none, they aſk this 


| 

3 queſtion: * An affecurator tencatur reſtituere pretium, eo 0 

« quod in navi non fuerunt merces? Videbatur aſſecurator ; 

« tenert ad reſtitutionem pretii recepti: ſed in eontrarium eſt | 

veritas, quod non ſolum non teneatur pretium reſtituere, 

imo poſſit patere ihud; et ratio eſt, quia licet emptio pe- t 

ST TN af rieult non teneat in pręjudicium promiſſoris, tamen in : 

Part 3 n. 22. 7 ejus 3 et in prajudicium aſfjecurati falſa aſſertio bene | 

tenet. e | 

1 K. = XS a The French law givers have, however, decided upon this 4 

15 point egregebly to our laws; and have accordingly, in the I 

Ord.ofrew. famous ordinances of Levis the Fourteenth, inſerted an arti- 

14. tit. Aſſur. cle, declaring, that if the voyage is entirely broken up before 4 

37. the departure of the ſhip, even by rhe act of the inſured, the r 

| 2 Val. 93. jnſurance ſhall be void, and the underwriter ſhall return the B 
8 premium, referving one half per cent. for his trouble. This 3 9 
ö article affords ſcope to Fuln, the very learned commentator | 
i upon theſe ordinances, to point out the advantages which the 40 
N inſured enjoys above the infurer, in being thus able to put an 10 
7 end to the contract, even after it js ſigned, which the under- ce 
| writer can by no means effect. Indeed, when we confider « 
/ : that the premium is nothing more than the price of the perils, " 
; Pathier which the underwriters ovght to run; and that the obligation by 
| Not. 179. to pay the premium contains vhis tacit condition, © I will pay « 
«* if the inſurers run the riſt;”, it is perfectly eonſiſtent with ce 
that principle, that when the riſk: is not run, whatever be the bs 
| Afolloy,1.2. cauſe, the premium is not due to the infurers, Accordingly 10 
| © 5. f. 12. in England, it has always been the cuſtom, when the policy w 
| is cancelled, to return the premium, deducting one halt ſ: 


er cent, 


* The generality of. the rule here eſtabliſhed would ſeem to ne 
Orller exterd it even to caſes of fraud on the part of the inſured. But re 
Lew. T. tit. the laws of France, upon this ſubject, have declared, that the Pe 


1. ur. art. 1nfured ſhail be obliged to reſlore to the inſurer, whatever he has 


41. recgived 
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dolico pot ior eft conditio poſſidentis. But in the deciſion of the 


deſeribed on the back o 


called) or adventure” 
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received from him, and alſo to pay him double the premium. CHAP. 


This queſtion relative to a return of premium, in caſes of XIX. 
fraud, was very fuliy. diſcuſſed in the chapter of fraud, anal 
all the caſes fully cited; to that chapter therefore I muſt now 3 aer 
refer the reader... 55 N 3 15. 
Some of the ſtatutes for preventing the exportation of wool, 


and other ſtaple commodities of the kingdom, and which, in 


order more effectually to prevent ſuch exportation. have de- 

clared policies of infurance on thoſe articles to be null and See ante 

void. have enacted that the premium ſhall not be reſtored to ch. x,.p. 

the inſured, | „„ 2 2249. 
When a policy is void, being made without intereſt, con- 19 Geo. 2. 

trary to the ſtatute of the 19 Geo. the Second, if the ſhip has c. 37. | 

* arrived ſafe, the court will not allow the infured to recover Vide ſupra. 

back the premium; according to the old rule of law, in par; 2 w 5 

* 373 

caſe, in which this doctrine was held, the court ſeemed to rely 

much upon the diſtinion of contracts executed and executory: | 

that this was a. contract ex cuted, the ſhip having arrived before. Doug. 45+ 

the demand was made; but when a contract executory is to be 

reſcinded, it can only be done upon the equitable terms of 

putting all parties. in their original fituation. Mr. / Juſtice 

Willes in this caſe differed in opinion from the reſt of the court, 

for reaſons delivered by the learned judge, and which will ap- 

pear in their proper place. 5 7 250 | 
The plaintiffs a lent to Lawſon, captain of the Lord Holland Lowry and 

Eaft Indiaman, 26, oœol. for which he had given them a com- Another v. 

mon bond, in the penal ſum of 52,000/. While he was with 5 

his ſhip at Mina, the plaintiffs got a policy of inſurance, un- Videè ante 

derwritten by the 4 Kuen and others, which was in the p. 272. 


following terms: At and from China to London, beginning 
* the adventure, pn the goods from the loading thereof on 


*© board the ſaid ſhip at Canton in China, & c. and upmthe ſuid 


* /pip, from and immediately following her arrival at Canson, 


valued at 26000). . being the amount of Captain Patrick 


* Lawſon's common bond, payable to the parties as ſhall be 

F f this policy: and it bears date the 
„16th day of December 175; Sr in caſe of a loſs, no ther 
« proof of intereſt is be required than the exhibition of the ſaid 
'* bond : warranted free N average and without benefit of ſal- 


vage t9 the inſurer.” At the head of the ſubſcriptions was 


written,“ Gn a bond as above expreſſed.” Captain Lawſon 

failed from Ching, . arrived ſaſe with his privilege (as 1t is 
r adventure, in Landon, on the firlt of July, 1777, 

none of the events inſured againſt Fins happened. Ihe 


receipt of the premium was acknowledged on the back of the 


policy. The infured brought this action for a return of the 
premium, on the ground that the policy being without intereſt, 
| | = the 
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CH AP. the contract was void. The cauſe came on before Lord Mans 
XIX. Feld, at Guildhall, when his Lordſhip was of opinion, that the 
policy was a gaming policy, prohibited by the ſtatute of 19 
| | Geo. 2. c. 37. and both parties equally guilty of a breach of 
the law ; that the rule, therefore, of melior e conditio pofſi- 
. 374 * dentis, was applicable to the caſe, and the plaintiffs could not 
Fecover the premium A Verdict was accordingly found for the 
defendant, agreeably to his Lordſhip's directions; but, the next 
morning, he expreſſed a doubt as to the propriety of his opi- 
nion, becauſe the money had been paid upon an executory | 
agreement, which could never have been compleated. A new 
trial was then moved for and fully argued. . | 
Lord Mansfield.—]t is certainly true, in many inftances, f 
that firſt thoughts are beſt, | am now very much inclined to 
my firſt opinion. There are two ſorts of policies of inſu- 
rance : mercantile aud gaming policies. The firſt ſort are : 
contracts of indemnity, and of indemnity only ; and f 
from that principle a great variety of decifions and conſe. } 
quences have followed. 'The ſecond ſort may be the fame i 
in form; but in them there is no contract of indemnity, be- 
cauſe there is no intereſt on which a loſs can accrue. They 8 
are mere games of hazard; like the caſt of a die. In the 
preſent caſe, the nature of the inſurance is known to both 


parties. The plaintiffs ſay, We mean to game; but we 2 
„give our reaſon for it; Captain Lauſon owes us a ſum of 5 
„money, and we want to be ſecure, in caſe he ſhould not be b 
jn a fituation to pay us.“ It was a hedge. But they bad f. 
no intereſt ; for, if the ſhip had been loft, and the under. b 
writers had paid, ſtill the plaintiffs would have been entitled Wl f 
to recher the amount of the bond from Larson. This > 
then 1s a gaming policy, and againſt an act of parliament ; and | 
therefore it is clear that the court will not aſſiſt either party F 
according to the well known rule, that in par? delicto, &c, 1 
Not that the defendant's right is better than that of the plain. h. 
tiff, but they muſt draw their remedy from pure fountains. | G 


have returned to my old opinion; ſometimes you miſs the 
mark, by making too long an aim. 6 LY 

Mr. Juſtice Willes.—I ſhall make no apology for differing I 
from the reſt of the court in a caſe where ſuch great abilities have 


entertained two different opinions. The premium has been 5. 
paid, and yet no riſ run; for the policy was void from the 3 
beginning, and che inſured could not have recovered from ibe 3 
| underwriters if the ſhip had been loft. © But I. caunot think it Fw 
*P.375 a gaming policy. It does not appear to me that the partie | 
had any idea they were entering into an illegal contract. The up 
1 whole was difclo ed, and they thought there was an interch. 35 
: bg This was a miftake ; but it is a new point of law. The 0 
16. P. caſe cited from Precedents in Chancery, is not, perhaps, de: 2 


ciſive, but it goes a great way; and it would be very _ 
7 | N chen 
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that a party ſhould loſe that which he has you under a mere C HAP. 


miſtake. I think, in conſcience, the defendant ought to re- 
fund the premium. . „535 CREE 
Mr. Juſtice Aſbh unt. — I am clear that there ought not to 
be a new trial. A policy of inſurance ought to be a mere 
contract of indemnity, and nothing more; but here the money 
might have been paid twice; which ſhews deciſively, that this 
was a gaming policy, _ 8 „„ | 
Mr. Juſtice Buller It is very clear to me that the plaintiffs 
ought not to recover. There was no fraud on the part of 
the underwriters, nor any miſtake in matter of Fack. If the 
law was miſtaken, the rule applies, that ignerantia furis non 
excuſut. This was a mere gaming policy, without intereſt. 


There is a found diſtinction between contracts executed and 


executory, and if an action is brought with a view to reſcind 
a contract, you muſt do it while the contract continues ex- 
ecutory, and then it can only be done on the terms of reſtoring 
the other party to his original ſituation. There was a caſe of 
Walker v. Chapman, ſome years ago in this court, where a 
ſum of money had been paid in order to procure a place in 
the Cufioms. The place had not been procured, and the party 
who had paid the money, having brought his action to recover 
it back ; it was held that he mould recover, becauſe the con- 

tract remained executory. So, if the plaintiffs in the preſent 

cafe had brought their action, before the riſk was over, and the 

vOJage finiſhed, they might have had a ground for their demand; 

but they waited till the -riſk, ſuch as it was, (not indced 

founded in law, but refting on the honour of the defendant) 

had been completely run. f. makes no difference whether the 
premium was paid before the voyage or after it. The rule 

was diſcharged. 53 5 EO 


And very lately it has been held upon the authority of Andree v. 
Liwry v. Bourdieu, as not being diſtinguiſhable from it, that * 8 


ban action for money had and received will not lie to recover R. 


hack the premium of a re- aſſurance void by the ſtatute of 19 See ante p. 


Geo. 2. ch. 37 


279. 


Lord Mang feld, after the rule was diſcharged in Lowry v.“ P. 376 


Bourdieu, ſaid, he deſired it might not be underſtood, that 
the court held, that, in all caſes where money has been paid on 
an illegal conſideration, it cannot be recovered back. That 
in caſes of oppreſſion, when paid, for inltance, to a creditor to 
induce him to ſign a ban krupt's certificate, or upon an uſurious 
contract, it may be recovered, for, in ſuch caſes, the parties 
are not in pari deli cto. | e wa 
That the court, i 


| ct in the caſe of Lowry v. Bourdieu, proceeded 
upon the diſtinction between contracts executed and executory, 
is evident not only from Mr. Juſtice Buller's opinion, but 18, 
in ſome meaſure, confirmed by what fell ſrom Lord Mansfeld, 
upon a ſubſequent occaſion, when _ this caſe was cited; al- 
| 85 Co | though 
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C HA P. though it muſt be confeſſed, that the caſe about to be quoted, 
XIX. which was only decided ſuddenly at 17 prius, is a good deal 
tame, haken by the ſubſequent deciſion of Andree v. Fletcher. 
Wharton v. It was an action brought upon two wagers; one of 264. 5s, 
De la Rive. to 1004. the other of 131. 2s. 6d. to zol. that the colonies of 
Mich. vac. Mh America would be admitted or acknowledged indepen- 
1782, at Sa : * D <4 | 
Cuildhall. dent ſtates, by ſome public official act or in ſtrument made or 
| executed, on the part of the king or government of France, 
at ſome time on or between the 1ft of February and the 1 of 
April, 1778, both days incluſive. The defendant pleaded von 
aſſumpht. Upon the opening of this caſe, Lord Mansfield di- 
rected the plaintiff to be nonſuited. But the counſel for the 
plaintiff infiſted, that he was entitled to a verdict for the 
premium on the general count in the declaration, for money 
had and received to his uſe, which his Lordſhip permitted, on 
the ground of the contract being void, and of he defendant 
having money in his hands, which he ought not to retain, 
For the defendant it was ſaid, that he was entitled to keep the 
premium; and the caſe of Lowry v. Bourdieu was cited; but 
Pier Mansfield thought it did not apply, as in that caſe the 
Tiſk had been run. The point there decided was, that an in- 
| ſurance being made without intereſt, and the premium paid, 
P. 377 the inſured ſhall not recover back the premium, after the ſhip 
has arrived ſaſe. And this upon the diſtinction, that the con- 
tract, though not a legal one, was executed before the relief was 
8 applied for, and no longer Executor. 5 
From the various caſes upon the ſubject of return of premium, 
as well as from all that has already been ſaid, it will appear, 
that in the Eugliſb law there are two general rules eſtabliſhed, 
| which govern almoſt all caſes. The firſt is, that where the 
Cewp. 668. riſk has not been run, whether that circumſtance was owing 
| to the fault, the pleaſure or will of the inſured, or to any 
other cauſe, the premium ſhall be returned. This rule has 
already been pretty fully diſcuſſed. Another rule is, that if the 
Tiſk has once commenced, there ſhall be 20 apportionment or 
return of premium aſterwards. Hence in caſes of deviation, 
though the underwriter is diſcharged from his engagement ; 
yet tie riſk being once gommenced, he is entitled to retain the 
premium. Though theſe rules are ſo plain and fimple, that 


they ſeem to preclude all poſſibility of doubt or contention ; yet a 
there are ſew points in the law of infurance, which have given a 
riſe to a greater number of cauſes than thoſe which relate to the H 


ſubje& of this chapter. | ty 

Ic ought, however, to be acknowledged, that leſs litigation 
has taken place in thoſe inſtances where the whole of the pre- 
mium is either to be retained or reſtored, than in thoſe, where 
from the nature of the agreement between the parties, or the 
nature of the voyage, the contract becomes diviſible, and the 
| Wy: - court 
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% for the riſk run, and part ſhall be returned as the riſk has 


% never commenced.” This ſeems to be a refinen.ent upon 


the rules juſt eſtabliſhed; but it muſt, at the ſame time, be 
admitted, that when it can be accompliſhed, it is a refinement 
perfectly conſiſtent with equity and good conſcience. The one 


rule has provided, that if the riſk be once begun, there ſhall be 


no return: but the other rule has ſaid, and equity has alſo ſaid, 
that a man ſhall not be paid for a riſk which he has never in- 


curred; from whence the deduction is eaſy and natural, that if 


ort can ſay, a part of the premium ſhall be retained CH A p. 


> 4 > 
3Burr. 1240. 


there are two diſtinct points of time, or, in effect, two voyages 


either in the contemplation of the parties or by the uſage of trade, 


and only one of the two voyages was made, the premium ſhall be 


* 8 on the other, although both are contained in one 
policy. po 7 8 e 8 

Ihe firſt time in which this doctrine was conſidered at any 
length, was in a caſe which came before the Court of King's 


Hench in the year 1761. 


It was a ſpecial caſe reſerved at a trial at nifs prius, before 
Lord Mansfield, in London, upon an action for money had and 


4 P37 


Ste venſon v. 
Snow. h 
3 Burr. 


received to the 3 nſe, brought by the plainuff, the in- 1237. and 1 
t 


ſured, againſt 


che premium. It was an inſurance upon a ſhip, at five gui- 


neas per cent. loſt or not loſt, at and from London Yo Halifax, 


e defendant the inſurer, tor a return of part of Blac 


k. Rep. 
318. 8. C. 


in Nova Scotia, warranted to depart with convoy from Horiſ- 


mouth, for the voyage, that is to ſay the Halifax or Louihurgh 
convoy. Before the ſhip arrived at Port/mouth the convoy was 

one. Notice of this was immediately given by the inſured to 
the underwriter; and at the ſame time he was alſo deſir ed ei- 
ther to make the long inſurance, or to return part of the pre- 
mium. The jury find. that the uſual ſettled premium from 
London to Portſmouth is one and a half per cent, They alſo find 


that it 7s w/wal for the underwriter, in ſuch like caſes, to return 
part of the premium; but the guantum is uncertain; (And the 


quantum muſt in its nature be uncertain becauſe it depends 


upon uncertain circumſtances.) It is ſtated, that the plaintiſf 
made an offer to the defendant of allowing him to retain one 
and a half per cent. for the riſk he had run on ſuch part of the voy 
age as was performed under the policy, viz. from London to 
Port ſmaut h. 5 | | 


Lord Mansfeld. I had not at the trial, nor have now, le 


leaſt doubt about this queſtion, myſelf, Theſe contracts are 


to be taken with great latitude : the ftrict letter of the contract 
is not to be ſo much regarded, as the object and intention of it. 


Fquity implies a condition, © that the inſurer ſhall not receive 


the price of running a riſk, if he run none.“ This is a contract 


without any confideration, as to the voyage from Part/inouth to 


Halifax; for he intended to iuſure that part of the voyage, as - 


well 


* - — 2 — —— —ͤ— — - 
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well as the former part of it, and has not. Conſequently dhis 


inſured received no conſideration for this proportion of his pre- 
mium-: and then this caſe is within the general principle of 
actions for money had and received to the plaintiff's uſe. I do 


* P. 379 not go upon the uſage : for the uſage found is only that in like 


* caſes, it is uſual to return a part of the premium, without aſ- 
certaining what part. If the riſk is not run, though it is by 
the negle&, or even the fault of the party inſuring, yet the in- 
ſurer ſhall not retain the premium. It has been objected, that 


the voyage being begun, and part of the riſk being already run, 


the premium cannot be apportioned. But I can fee no force 
in this objection. This is not a contract ſo entire, that there 
can be no apportionment: for there are two parts in this con- 
tract: and the premium may be divided into two diſtinct parts, 
relative, as it were, to two diſtinct voyages. The practice 
ſhews, that it has been uſual, in ſuch like caſes, to return a 
part of the premium, though the quantum be not aſcertained, 
And indeed the guantum muſt vary as circumſtances vary: ſo 
that it never can have been fixed with any preciſe exact neſs. 
But though the quantum has not been aſcertained ; yet the prin- 
ciple is agreeable to the general ſenſe of mankind, _ | 

Mr. Juſtice Deniſon.— It is moſt equitable that the defendant 


ſhould only retain the premium for ſuch part of the voyage, as 


he has run any riſk: the inſured has a right to have the other 
art reſtored to him. This is agreeable to the general princi- 
ple of actions for money had and received to the ule of the plain- 
tiff: where the detendant has no right to retain, he muſt re- 
fund it. ; | | | Bos | 
Mr. Juſtice Fer. There is no conſideration for the re- 
mainder of the premium; for in the voyage from Porr/mouth to 
Halifax, no rilk was run by the inſurer, who only inſured the 
voyage with convoy: therefore he has no right to retain the 
premium for this. | We 
Mr. Juſtice Wilmzt declared his concurrence moſt clearly and 
ſtrongly. Theſe kinds of contracts, he obſerved are, by the 
writers on this head, called contractus innominati; and the rule 
which they lay down concerning them, is, that they axe to be 
determined ſecundum bonum et aquum, The jury have here 
found an uſage to return part of the premium in ſuch caſes ; 
which is a ſtrong proof of the equity of the thing: and nothing 


can be more juſt and reafonable. If the riſk was once begun, 


* P. 380 


the inſured ſhall not deviate or return back, and then ſay, 1 


„will go no further under this contra, but will have my pre- 
* mium returned.” But upon this policy there are two diſtin 
points of time, in effect two voyages, which were clearly in the 
contemplation of the parties z and only one of the two voyages 
was made; the other not at all entered upon. It was a condi- 
tional contract: and the ſecond voyage was not begun; there: 

| 5 5 ſore 
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fore the premium muſt be returned, for upon thjs ſecond part C H AP. 


of the voyage, the riſk never took place at all.” This is agree- 


able to what the writers upon the ſubject lay down; and is tba! 


right and juſtice of the caſe. The Plea was delivered to the 
Pain. ; | 55 | 

Some years afterwards, the principle eſtabliſhed in the fore- 
going cale was attempted io be applied to one, which it did not 
at all reſemble. For the following caſe was an inſurance for 


XIX. 


twelve months at 9l. per cent.; and becauſe the ſhip was captu- 


red within two months after the contract was made, a return of 
premium was demanded, upon the principle of Stevenſon v. Snows 


But the contract in this caſe was entire; the premium was a 


groſs ſum ſtipulated and paid for twelve months; and the par- 


of a ſubſequent diviſion, or apportionment. 
E Teen was thus; | VVV 

It was an action, in the uſual form, for money had and re- 
ceived to the plaintiff's uſe, for a return of part of the premium. 
The cauſe was tried at Guildkall, before Lord Mansfield, when 
by conſent, a verdict was found for the plaintiff, ſubject to the 
opinion of the court - gp the queſtion, Whether, under the 


ues, when they made the contract, had no intention or thought 


Tyrie v 
Fletcher. 
Cowp. 666 


circumſtances of the cafe, a proportionable part of the premium 


ought to be returned or not. If the court ſhould be of opinion 
that a proportionable part of the premium ought not to be re- 
turned, then a nonſuit was to be entered. It now came be- 
fore the court upon a rule to ſhew cauſe, why a nonſuit ſhould 
not be entered; and the caſe, as it appeared from the report, 
was ſhortly this The policy was on the thip J/abeila, at and from 
Londen, to any port or place, where or whatſoever, for twelve 
months. from the 19th of Auguſt 1756, to the 19th of Auguſt 
1777, both days incluſive, at gl. per cent. warranted free from 
captures and ſeizures by the Americans, and the conſequences 
thereof. In all other reſpects, it was in the common form, 
* againſt all perils of the ſea, &:. The ſhip ſailed from the port 
of London, and was taken by an American privateer, about two 
mouths afterwards. nh Ts | 
Lord Mansfield. It was very proper to ſave this caſe for 


P. 38 


the opinion of the court, becauſe in all mercantile tranſactions, 


certainty is of much more conſequence, than which way the 
point is decided; and more eſpecially fo, in the cafe of poli- 


cies of inſurance: becauſe, if the * do not chuſe to con- 


tract according to the eſtabliſhed rule, they are at liberty as be- 
tween themſelves :o vary it. This caſe is ſtript of every autho- 
rity. There is no caſe or practice in point; and therefore, we 
muſt argue from the general principles applicable to all policies 


of infurance. And I take it, there are two general rules eſta- 


bliſhed, applicable to this queſtion 2 the firſt is, that where the 
THk has not been run, whether its not having been run was 
| | | | | owng 
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CHAP. owing to the fault, pleaſure, or will of the inſured, or to any 
XIX. other cauſe the premium ſhall be returned; becauſe a policy of 
— — irance is a contract of indemnity, The underwriter re— 
ceives a premium for running the riſk of indemnifying the inſur. 

ed, and to whatever cauſe it be owing, if he do not run the 

Tik, the conſideration, for which the premium or money 

was put into his hands, fails, aud therefore he ought to return 

it. Another rule is, that if the ritk has once commenced, there 


| 
L 
Mall be no apportionment or return of premium afierwards, f 
For though the premium is et imated, and the riſk depends up- ! 
on the nature and length of the voyage; yet, if it has commen t 
ced, though it be only for 24 hours or laſs, the riſk is run; the 41 
contract is for che whole entire riſk, and no part of the confide. J 
ration {hall be returned: and yet it is as ealy to apportion for a 
the length of the voyage, as it is for the time. Ifa ſhip had been T 
inſured to the Ea/t [ndies agreeably to the terms of the policy e 
in this caſe, and had been taken 24 hours after the riſk was be- 1 
gun, by an American captor, there is not a coulour to ſay, that 
there ſhould have been a return of premium. So much then! 1] 
clear; and indeed, perfectly agreeable to the ground of deter- 0 
mination in the als of Stevenſon v. Snow. For in that cate, ws 
the intention of the parties, the nature of the contract, and the WF ** 
conlequences of it, {poze manifeſtly 7#wo inſurances, and a div 2 
fion between them. The firſt object of the inſurance was from ſu 
= | London to Hal. fax: but if the ſhip did not depart from Port/* m 
| P. 332 * mouth, with convoy, (particularly naming the ſhip appointed to wy 
be convoy) then there was to be no contract from Port/mouth to VE 
| Halifax. why then, the parties have ſaid, we make a con- mn 
© tract from London to Hulifax, but on a certain contingency Wt *P 
«* it ſhall only be a contract from J. ondim to Port ſinoui hi. Tha I 
contingency not happening, reduced it in fact to a contract LA 
from London to P;rtſmouth only. The whole argument turned Wt P 
Vid: Supra. upon that Ciſtinftion, Mr. Yates, who was counſel for che | BY 
plaintiff, put it ſtrongly upon that head; and all the judges, in WR © 
delivering their opinions, lay the ſtreſs upon the contract com- Rs 
priſing two diſtin conditions, and conſidering the voyage a5 185 
being in fact two voyages; and it was the equitable way of con- 190 
fulering it; for though it was at firſt aided by the par- I, 
ties, there was a deteazance afterwards, though _ in words. „ 
I think Mr. Juſtice Wilmot put it particularly upon that ground; * 
but it was che opinion of the whole court. There was an 2 
ulage allo found by the jury in that caſe, that it was cuſtomary Wi we 
to return a proportionable part of the premium in ſuch like cafes ef 
but they could not ſay wha? part. The court rejected this 23 9 
a ulage for ancertainty; but they argue from it, that there be- J 
ing ſuch a cuſtom, plainly ſhewed the general ſenſe of mer- 5 : 


chants, as to the propriety of returning a part of the premiun 


in ſuch caſes; and there can be no doubt of the reaſoaableneis Þ we 
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of the thing. There has been an inſtance put of a policy where 
the meaſure is by time, which ſeems to me to be very ſtrong, 
and appoſite to the preſent caſe; and that is, an inſurance upon 
a man's life for twelve, months. There can be no doubt but the 
riſk there, 1s conſtifht | 
entirely upon it; for the underwriter would demand double the 


CHAP. 
XIX. 


ted by the meaſure of time, and depends 


premium for /wo years, that he would take to injure the ſame 
life for one year only: in ſuch policies there is a general excep- 


tion againſt ſuicide. If the perſon puts an end to his own life 
the next day, or a month after, or at any other period within 
the twelve months, there never was an idea in any man's breaſt, 
that part of the premium ſhould be returned. A caſe of general 
practice was put by Mr. Dunning, where the words of the policy 
are, At and from, provided the ſhip ſhall ſail on or before the 
iſt of Augu and Mr. Wallace conſiders in that caſe, that 


the whole policy would depend upon the ſhip ſailing before the 


{lated day. I do not think ſo. On the contrary, I think with 


Mr. Dunning, that cannot be. A loſs in port before the day P. 383 


appointed for the ſhip's departure, can never be coupled with a 


contingency after the day: but ifa queſtion were to ariſe about 


It, as at preſent adviſed, I ſhould incline to be of opinion, that 
it would fall within the reaſoning of the determination of even- 
ſon v. Snow : and that there were two parts or contracts of in 

ſurance with diſtin conditions. The firſt is, I inſure the thip 
11 port, provided he is loſt in port before the 1ſt of Aug: 
and 2dly, if ſhe be not loſt in port, J inſure her then during her 
voyage, from the 1ſt of Augy/t till ſhe reaches the port ſpecified 
in the policy. The loſs in port muſt happen, before the riik 
upon the voyage could commence : and vice wer/au; the riſk in 
port mult ceaſe, the moment the riſk upon the voyage begane. 


et us ſee then, what the agreement of the pariies is in the 


preſent caſe, They might have inſured from two months to 


two months, or in any leſs or greater proportion, if they had 


thought proper ſo to do: but the fact is, that they have made 
n di viſion of time at all; but the contract entered into is one en- 


tire contract from the 19th of Augu 1776, to the 19th of Auguſt - 


1777; which is the ſame as if it had been expreſsly faid by the 
| Inſured, If you the underwriter will inſure me for twelve 
„ months, I will give you an ente ſum; but I will not have 
any apportionment.” The ſhip ſails, and the underwriter 
runs the riſk for T months. No part of the premium then 


hall be returned, I cannot ſay, if there had been a recapture 


before the expiration of the twelve months, that the policy would 
not have revived. _ | „ | 

Mr. Juſtice Aan. — This caſe depends upon the words of the 
policy : and I am of opinion, it is one entire contract at a cer- 
tain groſs ſum of gl. per cent. for a certain period of time, 275. 


twelve months; and that no diviſion is to be implied, The. 


2 Adctermination 


CHAP. 


XIX. 


— 


Vide ante. 
e. 28. p. 328. 
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determination in Stevenſon v. Snow went expreſsly upon this 
con ſideration, that there were two diſtinct w.yages, and no con- 
ſide ration received by the inſured for the premium upon the 
ſecond voyage: and there certainly was not; for there never 
was any point of time, when any riſk was run from Portſmouth. 
In Bond v. Nutt, the loſſes infured againſt were diftinR, and 
unconnected with each other. 1ſt. A lofs of the ſhip in port, 


if any ſhould happen there. 2dly, A lofs in the paſſage home, 


rrovided ſhe ſailed on a certain day. The riſk in fome policies 
may be diſtin and diviſible in its nature. In the cafe of an 
infurance on a life, the ſum is entire, and time is entire for the 
whole year. So in this cafe, I think the contract is one entire 


contract; and therefore that there ought to be no return of 


premium. | | 
Mr. Juſtice Wilkes and Mr. Tuſtice Aſhurſt were of the ſame 
opinion. | 1 
N Curiam. Let a nonfuit be entered. | bn 
In a fubſequent caſe, the court of King's-Bench adopted the 
fame rule of deciſion, where the ſhip was inſured for 12 months, 
and the riſk ceaſed at the end of two. A diſtinction was at- 
tempted to be made, hecauſe in this cafe, the whole premium 


187, was acknowledged to be received from the inſured a? the 


rate of 15 ſhillings per month : and this, it was inſiſted, evidently 


ſhewed the parties intended the riſk to continue only from 


Loraine v. 
Thomlin- 
1on.Dougl. 


564. 


month to month. This objection was, however, over-ruled; 
the court being of opinion, that the caſe laſt reported decided 
this; and that the 15s, per month was only a mode of com- 
puting the groſs ſum, The caſe was in ſubſtance as follows: 
It was an action tried before Lord Loughborou h, at the laſt 
aſſizes for the county of Nerthumberland, in which the plaintiff 
declared, That the defendant, in conſideration that the plaintiff 
at his requeſt, had underwritten ſeveral policies of infurance as 
to certain ſums of money therein ſubſcribed againſt his name, on, 
the ſhips, merchandizes, and other things therein reſpeQively 


| Tpecified, without receiving the full premiums therein mention» 
ed. undertook and promiſed to pay the plaintiff ſo much money, 


P. 385 


as the premiums therein mentioned to be paid to him amounted 
to, with an averment that they amounted to 40. There was 
another count for 401. for money had and received by the de- 
fendant to the plaintiff's uſe. The defendant pleaded non aſ- 
ſumpſit, as to all except the fum of 47. upon which plea iſſue 
was joined; and as to the 30. he pleaded a tender, and paid that 
ſum into court. Upon the plea of tender, ifue was alſo Joined. 


The jury found a verdi for the defendant'upon the tender, and 


for the plaintiff upon the other iſſue, for the ſum of 184. ſubject 
to the opinion of the court, whether he was entitled to recover 
that ſure of 15/. or the ſum of 37. only, upon a caſe, which ſtated, 
in effect as follows ; The plaintiff had underwritten 200). _ a 

| policy 
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policy effected at Neweaſie (which was ſet forth verbatim in H A P. 
the caſe) whereby the ſhip the Chollerferd was inſured, againſt XIX. 


capture by the enemy for twelve months, in the coaſting trade | 


"between Leith and the le of Wieht; beginning the 13th f 


March, 1779, and ending the 13th of the ſame month, 1780. 
In the body of the policy it was ſtated, That the aſſurers con- 
©« feſſed themſelves paid the confideration due unto them by the 
« aſſured, at and after the rate of 155+ per cent. per month. At 
the bottom, oppoſite to the plaintifs ſubſcription was write | 
ten, premium received 16th of March, 1779;” and on the 
back was indorſed, Newca/ile, 15th of March, 1779, Mr. 
John Caul Tomlinſon, on his ſhip the Chollerford, himſelſ 
« maſter, for twelve months, in the coaſting trade, at and be- 
* tween Leith and the e of Wight, beginning the 13th of 
March, 1779, and ending the 12th of March, 1780. Enemy 
„only. At 155. per cent. per month, 181.” The premium was 
not paid, though expreſſed in the policy to have been paid, it 
being the uſage in Nrweafil not to pay the premium at the time 
of making the inſurance j but at various times after the policics 
are effected, and ſometimes, not till twelve months after. The 
ſhip was loſt in a ſtorm, within the firſt two of the twelve months 


for which the inſurance was made, and the detendant tendered - 


to the plaintiff 3/7. as the premium for two months. The caſe 
then | ſtates contradictory evidence given by witneſſes on both 
lides, as to what had been done at Newca/?lc in ſimilar caſes; 

but which I forbear to ſet down; becauſe the court of King's- 
Bench was afterwards of opi1.ion, that it ought not to have been 
received. JJ T0000 1 
Aſter the counſel for the defendant had been heard, the plain- 

tiff's counſel was prevented by the court from proceeding. 5 
Lord Mansfeld. — This is a mere queſtion of conſtruction, on 

the face of the inſtrument, and therefore parole evidence ſhould 

not have been admitted to explain it. 1. is an infurar.ce for 

twelve months, for one groſs ſum of 187. They have calcu 

lated this ſum to be at the rate of 15s. per month. But what 

was to be paid down? Not 136. for the firſt month, and ſo from 

month to month; but 18/7. at once. Two caſes have been 
mentioned. Stevenſon v. Snow was decided on the ground of . P. 386 
there being two voyages. Tyrie v. Fletcher is directly in point : 
againſt the defendant, There are two principles in theſe cafes; 

it. If the riſk has never begun, the whole premium is to be 

returned, becauſe there was no confideration : 2d. When the 


riſk has begun, there ſhall never be a return, although the ſhip 


* « 


| Thould be taken in 24 hours. 


Mr. Juſtice Abhurſt.— The 15s. per month is only a mode 
of computing the groſs ſum. = ff... 
Mr. Juſtice Willes, and Mr. Juſtice Buller concurring in 
opinion, the poſtea was dehvered to the plainyff, 2, 
- _ 4 2 . e 
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CHAP, The two laſt caſes were inſurances upon time; but from the 
XIX. principles laid down in them, and in the former caſe of Stewenſin 
wy y. Sn0, it ſeems perfectly clear, that when the contract is entire, 
| whether it be for a ſpecified time, or for a voyage, there ſhall be 
no apportionment or return, if the riſk has once commenced, 
And therefore where the premium is entire in a policy on a voyage, 
where there is no contingency at any period, out or home, upon 
the happening or not happening of which, the riſk is to end, nor 
any uſage eſtabliſhed upon ſuch voyages; although there be 
ſeveral diſtin& ports, at which the ſhip is to ſtop, yet the voyage 

is one, and no part of the premium ſhall be recoverable. 
Bermon v. A rule had been obtained to ſhew cauſe why there ſhould not 
Wood- be a new trial in a caſe, which had come on before Lord 
bridge. Mansfield at Guildhall, when the jury found a verdi for the 
Dougl. 75 r. qefendant. The caſe was this: it was an action on a policy of 
inſurance, on the French ſhip Le Pactele, and her cargo, and 
the voyage was deſcribed in the policy in the following words: 
« At and from Hon fleur to the coaſt of Angola, during her ſtay 
« and trade there, at and from thence to her port or ports of diſ- 
&© charge in St. Domingo, and at and from St. Domingo back ts 
« Hon fleur: The clauſe reſpecting the premium was as fol- 
lows : © Slaves valued at 800 livres Teurnas per head; the ſhip 
« at 140. ſterling; other goods, & c. as intereſt, may appear; 
« of a premium of 11 per cenl. The ſhip ſailed to Angola, and 
from thence after ſtaying ſome time there, to the Weſt Indies. 
On her way to Angola, ſhe put in at Cayenne, on the coaſt of 
America, and from Cayenne went to Martinico, confeſſedly out 
of the way to St. Domingo. In this cauſe, the firſt queſtion was 
a queſtion of fact, not material to our preſent enquiry, viz. 
whether the courſe taken was a deviation, or not, from the 
voyage inſured. After all the evidence had been heard, the jury 
thought it was, and accordingly found a verdict for the defen- 
dant. Upon their declaring this opinion, the counſel ſor the 
plaintiff infiſted, that as there was a count in the declaration for 
money had and received, the voyage inſured ought 3 
fidered as compoſed of three diſtinct parts or voyages; namely, 
from Hon fleur to Angola; 2dly, from Angola to St. Domingo; 
and 3dly, from St. Domingo to Honfleur; and that, as the 
voyage from St. Domingo to Hen fleur had never commenced, 
the premium ought to be apportioned, and a return made of that 
part which was paid to inſure the riſk from St. Domingo to 
Honfleur. T.ord Mansfield took the opinion of the jury upon 
that point alſo; and they were clear there ought to be no return, 
Next day, however, his Lordſhip ſaid, he had turned that 
queſtion in his mind, and that he entertained ſome doubts upon 
it, and as it was a queſtion of law, deſired Mr. Lee to move 
for a new trial on that ground. It was however, afterwards 
moved on both grounds ; namely on the queſtion of AT FRO 
the 
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whether, ſuppoſing it wilful, there ought to be a return of 


, 


che deviation was wilful : and 2dly, On the queſtion of law, CH A p. 


XIX. 


premium. — I 1eſe queſtions were fully diſcuſſed by duee adVO- nnd 


cates on each fide; and the court alſo took time to deliberate 
upon them : after which the Lord Chief Juſtice delivered the 


unanimous opinion of the whole court, 


Lord Mansfield, after ſtating, that upon the queſtion of fact, 


they were perfect ly ſatisfied with the verdict of the jury, pro- 
ceeded thus: If, however, the plaintiff ſhould ſucceed on the 

Aion, would virtually allow him a 
new trial on the whole of the cauſe, becauſe no ſpecial caſe was 


reſeryed. But, on the fulleſt conſideration, and after looking 


into all the caſes, (though my opinion has fluctuated) we are 


now all clearly of opinion, that there ought not to be any return. 


The queſtion depends upon this: Whether the policy contains 


one entire riſk on one voyage, or whether it is to be ſplit into 


fix different riſks; for, by ſplitting the words, and taking © at” 


* and © from” ſeparately, it will make fix, viz, 1ſt, At Honfleur ; 
2d, From Hon fleur to Angela; zd, At Angela, & c. The princi- 


ples are clear. Where the riſk las never begun, there muſt be 
a return of premium; and, if the voyages, in this caſe, are 


diſtin, the riſk from &. Domingo to Hen fleur never began, 


On the other hand, if the riſk has once begun, you cannot 
' ſever it, and apportion the premium. In an inſurance upon a 


« P, 388 


life, with the common exceptions of ſuicide, and the hands of 


Juſtice, if the party commit ſuicide, or is executed in twenty- 


tour hours, there ſhall be no return. The caſe is the ſame, if 


a voyage inſured is once begun. Is this one entire riſk? The 
inſured and inſurers confider the premium as an entire ſum for 
the whole, without divifion : it is eftimated on the whole at 111. 


per cent. And, which is extremely material, there is no where 


any contingency, at any period, out or home, mentioned in the 


policy. which happening, or not happening, is to put an end to 
the inſurance. The argument muſt be, that, if the ſhip had 


been taken between Hens and Angola, there muſt have been 


a return. By an implied warranty, every ſhip muſt be ſea 
worthy when ſhe firſt ſails on the voyage inſured, but ſhe need 


not continue fo throughout the voyage; ſo that, if this is one 


entire voyage, if the ſhip was ſea worthy when ſhe left Hon- 
Fleur, the underwriters would have been liable, though ſhe had 
not been ſo at Angda, &c.; but according to the conſtruction 
contended for on behalf of the plaintiff, 15 

worthy, not only at her departure from Han fleur, but alſo when 
ſhe failed from Angola, and when ſhe failed from Sr, Domingo. 
The caſes of Stevenſon v. Snow and Bond v. Nutt, were quite 
different ſrom this. They depended upon this, that there was 
a contingency ſpecified in the policy, upon the not happening of 
which the inſurance would ceaſe. In Stevenſin v. Snow, it de- 


© 7 pended 


Vide ante 
Ch. I 2» ; 


e mult have been ſea _ 
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pended on the contingency of the ſhip ſailing with convoy from 
Portſmouth, whether there ſhould be an inſurance from that 
place This neceſſarily divided the riſk, and made two voyages, 
In P:nd v. Nuit, it was held, that there were two riſks, upon 


the ſame principle. © At Jamaica“ was one; the other, viz, 


el P. 389 


Meyer v. 


Gregſon. B. 


R. Eaſt. 24. 


co. 3. 


the riſk © from Jamaica,” depended on the contingency of the 
ſhip having failed on cr befcre the 1/} of Auguſi : that was a 
condition precedent to the inſurance on the voyage from Jamaica 
to London. The two caſes of Tyrie v. Fletcher; and Loraine v. 
* Tomlinſon, are very ſtrong, for, if you could apporuan the 
premium in any caſe, it would be in inſurances upon time, 
Therefore, on very full conſideration, we think this one entire 
riſk ; one voyage, and that there can be no return of premium, 
The rule was diſcharged, _ . f 
Accordingly in another action for return of premium, tried 
before Mr. Juſtice Milles, on the Northern circuit, where a 


verdict had been given for the plaintiff, pos a motion to ſet. 


aſide the verdict, and to enter a nonſuit, a deciſion, fimilar to 
that of Bermon v. Wordbridge, was made. The inſurance was 


At and frum Jamaica to Liverpool warranted to ſail on or before 


« the firſt of Auguſt, premium twenty gurneas per cent. to return 
« „ e ths with convoy.” The ſhip did not fail ull 
September and was loſt, The jury apportioned the premium, 
and gave the plaintiff a verdict tor eight guineas, the defendant 
having paid eight for the convoy into court, which was allowing 
tour for the riſk run by the defendant at Famarca. 8 5 
Lord Mansfield. It would be endleſs to go into enquiries 
about the riſk at Jamaica. It appears on the evidence to be 


_ different on difterent fides of the ifland. Beſides the parties 


have divided the riſk, with reſpect to convoy; for it is a pre- 
mium of twenty guineas, to return eight, if ſhe ſail with con- 
voy : butthere 1s an abſolute warranty as to the ſailing; and 
nothing ſaid of the premium. : | 
Mr. Juſtice Hiiles- thought the premium ſhould be appor- 
goned. | N 0 
Mr. Juſtice Aſphurſt and Mr. Juſtice Buller agreed with Lord 


Mansficld, the latter obſerving, that as the parties have not 


conſidered it as two riſks, nor eſtimated the riſk at Jamaica, the 


Vide {ufra. 
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court car not do it for them. In all the inſurances from Jamaica, 
the policy runs © at and from; and though in many inſtances 
the voyage has not begun, yet there never was an idea of the 
remium being returned, and that no uſage was found by the 
jury. The rule for entering the judgment of nonſuit was made 
abſol te. Ns | | 7 2 5 
I am aware that the deciſion in this caſe may ſeem to claſh 
with what fell from Lord Mansfield, in delivering his opinion in 
* the caſe of Tyrie v. Fletcher; in which he put a Ae. caſe of 
an inſurance © at and from, provided the ſhip ſhall tail on or 
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before the firſt of Augufl. In ſuch a caſe, his Lordſhip ob- CH AP. 
ſerved, as then adviſed, he ſhould incline to think it a diviſible XIX. 
riſk. In this place, it would be ſufficient to obſerve, in anſwer = 
to ſuch an objection, that the opinion then delivered by Lord 
Mansfield was a mere obiter dium upon a point, ariſing only in 
the courſe of argument: in which caſe, the greateſt abilities are 
liable to miſtake. But his Lordſhip delivered that opinion, with 
a wiſe and prudent reſervation, that, as a? preſent adviſed, he 
thought ſo and ſo: and it is no diſgrace to any man, however 
renowned for knowledge, to alter an opinion, upon mature de- 
liberation. There is, however, one very obvious diſtinction, 
üpon Which the court relied much, between Meyer v. Gregſen, 
and the caſe put in Tyrie v. Pletcher : for in the latter, the in- 
ſured has fed a moſt ſignificant word (provided) to mark the | 
difference between the two parts of the riſk; * at and from, : 
provided ſhe ſail, Sc.“ In the former, the infured as ex- 
preſsly provided for a return of premium, in caſe the ſhip fails 
with convoy; why did he not uſe the ſame precaution, leſt 
me ſhould not fail by the day limited? Having done it in the 
one caſe, it is to be preſumed he did not mean to do it, or that 
the inſurer would not conſent that it ſhould be done, in the other: 
and as the parties had not divided the riſk themſeives, the court 
could not do it for them, a PE 5 | 

In another caſe upon an infurance “ at and from any port or gie v. 
ports in Jamaica to London, following and commencing on Riacheil 
her firſt arrival there, warranted to fal with convoy from the B. R. Eaſt. 
place of rendezvous to Ereat- Britain,“ the ſame queſtians Term. 
were again agitated. But as the counſel differed upon the 35 Geo. 3. 
evidence given at the trial, the main queſtion was not fully diſ- 
cuſſed by the court, but was ſent back to a new trial. 

The laſt caſe upon this ſubject was alſo an action for a return | 
of the premium. The policy was © at and from Jamaica to Klier * 
London, warranted to depart with convoy for the voyage, andy. Fakk. 
to {ail on or before the 1ſt of Auguſt, upon goods on board a Term. 
ſhip called the Jamaica, at a premium of 12 guineas per cent:*'25 Geo. 3. 
The ſhip failed from Jamaica to London on the 31ft of Fuly 
1782, but without any convoy for the voyage. At the trial 
= * before Lord Mansfield, the jury found a verdict for the plaintiff, , 
W ubjet to the opinion of the court upon a caſe. ſtating the P. 391 
facts already mentioned. In addition to which, they expre/sly | 
find, “ that it is the conſtant and invariable uſage in an inſu ance, 
* at and from Jamaica to Lindon, warranted to depart with 
convoy, or to ſail on or before the 1ſt of Augu/t, when the 
* ſhip does not depart with convoy. or ſails after the 1ſt of 
* Auguft, to return the premium, deduQting one half por cent.” 
Lord Mansfield.==An inſurance being on goods warranted to 
depart with convoy, the ſhip fails without convoy ;und an 
«tion is brought to recover the premium, The law is clear, 
bp | 35 5 that 
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CH AT. that if the riſk be commenced, there ſhall be no return. Hence 
XIX. queſtions ariſe of diſtinct riſks inſured by one policy or inftru- 
- Ment. My opinion has been to divide the riſks. 1 am aware 
| that there are great difficulties in the way of apportionments, 
Vide Meyer and therefore the court has ſometimes leaned againſt them. 
v. Gregion. But where an expre's ulage is found by the jury, the difficulty 
is cured, They offered to prove the ſame uſage as to the g. 
Tndics in general; but I ſtopt them, and confined the evidence 

to Jamaica. | | „ N 
ur Juſtice Milles, and Mr. Juſtice AMA hunſi, concurred 

with his Lordſhip. | „„ . 

Mr. Juſtice Buller. — The counſel for the defendant did right 
in his argument to make the chief queſizon, Whether parole 
evidence of this uſage ought to have been received In mer- 
cantile caſes from Lord Holt's time, and in policies of inſu- | 
rance in particular, a great latitude of confruction as to ulage 
has been admitted. By uſage, places come within the po- 

Fey, which are not exprefſed in words; uſage explains and 

even controuls the policy. 'The uſage here found by the jury 
is univerſal : and though in ſome caſes one half per cent. may 
be a ſmall premium for the riſk ar ; yet the underwriters are 
aware that it is ſo. In Meyer v. Greg ſon, no uſage was found, 
Beſides in caſes of this kind, where every thing is left to che 
vhim and caprice of a jury, I lean much againſt them. 
Here a general and certain uſage is found; and no inconve- 
nience can reſult from it. The pgſea was delivered to the 
plaintiff, | EO | 

From the tenor of all theſe caſes it ſhould ſeem, as my 
Lord Mansfield ſaid in the caſe of Long v. Allen, that ſo 

P. 392 * manydifficultics occur in apportioning the premium, that the 
Courts are often obliged to decide againſt it, unleſs there be 

ſome uſage upon the fubjeck Even in the caſe of Stevenſon v. 
Sncꝛo, the jury found that (it had been uſual to divide the riſk ; 

* and although the court rejedted the uſage for uncertainty, be- 
cauſe it did not aſcertain what e of che premium 
ſhould be returned; yet they expreſsly ſay, that it ſerves to 

ſhew what the idea of the mercanule world is upon the ſubject. 

If, indeed, we look back to all the caſes reported in this 

chapter, we never find an apportionment take place, except in 

Stevenſin v. Sncw, and Long v. Allen, on account of the diffie 

culty, unleſs there be ſome uſage, as in thoſe caſes, io guide 
and direct the judgment of the court. 
ber ente Before this chapter is concluded, it will be proper to obſerve, 
8 that in the caſe of Bond v. Nurt, which was lo often mentioned 
in the argument of the caſes upon apportionment, the queſtion 
never aroſe. In that caſe, the two material queſtions were, 
as may be ſeen by a reference to it in the two preceding 
chapters of this work, whether the ſhip had complied with a 
| | UE. Warran- 


a decree of 
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warranty of failing by a particular day: and whether i going CH A PF: 


to the place of rendezvous for convoy, ſhe was guilty ofa XX. 


wilful deviation. It was proper to mention this, to prevent HP" 


miſconſtruction; and it was allo taken notice of by Mr. Juſtice 
5 Buller, * the caſe of Long v. Allen. | T8 
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5 Of the Proceedings upon Policies oſ Inſurance. 


Ix the preſent Chapter, it is 33 to point out in what 
manner, and by what form of legal proceeding, a man, who 


has inſured property, and has ſuſtained a loſs, is to recover vide the lin 
againſt the underwriters upon the policy. We have formerly tro. uction. 


ſeen, that the Court of Policies of Inſurance fell into diſuſe, 
and the reaſons why it did ſo: fince which period all queſticns 
of this nature have been decided by the uſual mode ot trial. 
known to the laws and conftitution of this country, namely, the 
trial by jury in the courts of common law, Caſes of this nature 
are not the ſubject of enquiry even in a court of Equity, becauie 
the demand is plainly a demand at law; and the Jefs and da- 
mage ſuſtained are as muck the object of proof by witnefles, as 
any other ſpecies of damage whatever. This was decided by 
Lord Chancellor King, whoſe opinion was after- 
wards confirmed by the Houſe of Lords, | 
In the year 1920, ſome merchants at Offend ſet up a trade P gy. 


to the Eaſt Indies; and amongſt others, one James Maelcamp and Others 


equipped a ſhip called the Flandria, for a voyage to China, v. the Co- 
wherein ſeveral perſons were concerned. Maelcamp had the Verner and 
care and direction of the ſhip, and gave receipts to the ſeveral OE: E 
perſons concerned, for the monies they paid, promiſin g to be don Agur- 
accountable to them for their reſpective proportions of the net ance. 
profit of the voyage. Theſe tranſactions being carried on 3 Erown's 
moſtly at Qend or Antwerp, the ſeveral perſons, who had ers 
mind to be concerned in the undertaking, gave directions to 397 
their correſpondents at thoſe places, to pay Maelcamp what 
tums they thought fit, and to take his receipts for the ſame. 
The 2 gave directions to one Cenninc io pay ſeveral 
large ſums to Mae/camp, on account of the ſaid undertaking ; 
and accordingly Conninck paid him divers ſums, amounting to 
35.000 guilders, and took diſtinct receipts for the lame, ac- 
cording to the proportion, for which the appellants were con- 
* cerned therein: he alſo, by the order and direction of the . : 
appellants, and for their uſe or benefit, agreed with the reſpon- P. 394 
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dents to infure on the ſaid ſhip the Flandria, $o000l, and by a 


policy, dated the 26th day of December, 1720, this inſurance 
was affected, at a premium of 12/. per cent. The ſhip failed 


from Cgend, in order to proceed to China; but on her way, 


was ſeized at Bencozlen, in the Baſt Indies, by the governor; 
being an Euęliſb ſettlement, and the ſhip and cargo were con- 


fi ſcated. The appellants, upon notice of this event, applied to 


the reſpondents for payment of the 5000/7: inſured, and pro- 


mentioned, to have been really and bond fide paid. But the 
reſpondents refuſing to pay, or make any ſatisfaction to the 


duoed to them the ſeveral receipts for their reſpective intereſts 
in the ſhip, and affidavits affirming the ſeveral ſums therein 


appellants, they brought their bill in the Court of Chancery againſt 
the reſpondenis, and the ſaid Conninch, praying, that the re- 


ſpanlents might be decreed to pay the appellants the ſaid ſum of 


5000/7, with intereft, according to their ſeveral and reſpective 
thares and proportions thereof. To this bill, the reſpondents 


put in a demurrer and anſwer, and to ſuch part of the bill, as 


fought to compel them to Pay the appellants the 500l. or to 
0 


that if the policy of inſurance in the bill mentioned was for- 
feited, a proper action at law lay to recover the money due there. 


and thereby admitted, 
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make them any ſatis faction for any loſs, which had happened ta, 
the ſhip, they demurred; and for cauſe of demurrer ſhewed, 


upon; and that the appellants, if they were entitled to ſuch 
relief as they prayed by their bill, might have their complete 


and adequate remedy by an action at law, where ſuch matters 


were properly cognizable, and where the appellants ought to. 
prove their intereſt in, and the loſs of the ſhip, The demurrer 
came on to be argued before Lord Chancellor King, when his 


lordſhip ordered it to ſtand over for two mon ths ti 1 Conninck's 
anſwer ſhould come in; and if the appellants did not procure. 
ſuch anſwer in two months, the demurrer was to be allowed. 


Conninck accordingly px in his anſwer within two months, 
t 


he did nat care to permit the appellants to bring any attion again}, 


the reſpmdents in his name; he being adviſed, that if any ſuch 
hould not prevail therein, 
he would be perſonally liable to pay all the coſts and charges oc- 


action ſhould be brought, and they 


caſioned in conſequence thereof. In ſupport of the demurrer it 
was urged, that the appellants' demand was plainly a demand 
at law, as they had nothing to prove but their- intereſt, and the 
Joſs of the ſhip, which were fach 


every caſe of a policy of inſurance; and the latter appeared 


mans 


r ̃ ̃ T ͤ 0 


. hom, es, Ay K 9" 


| at he made the aſſurance in his own 
name, 1n truſt and for the benefit of the appellants ; but _ : 


s proper to be tried by a jury. 
That there was no equity ſuggeſted by the bill, but a pretended 
difficulty to produce witneſſes: and that their truſtee refuſed 

to permit theni to bring an action in his name: that the for- 
mer objection might wich equal reaſon be ſuggeſted in almoſt 


ren 


bw e Ay 
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manifeſtly to be thrown into the bill, merely to change the CHAP. 
juriſdiction, and it was in a':yreat' meaſure falfified by the XX. 
truſtee's anſwer, for he did not ſay that he ever refuſed, bu. 
only that he did not care to permit his nameg to be made uſe 
of. If bills of this kind were encourag d, It would be 
 ealy to bring all ſorts of property to be tried in a court of 
Equity, _ TIN 45, 
; theſe reaſons, Lord King allowed the demurrer ; and 
upon an appeal to the Houſe of Lords, after 2 counſel 
upon it, it was ordered and adjudged, that the ſame ſhould be 
diſmiſſed; and the order complained of, affirmed, | 
There may, it is true, be caſes, where an application to 
a court of Equity on the part of the inſured, is ſtrictly proper, 
and will be entertained. For inftance, if the truſtee in a 
policy of inſurance do actually refuſe his name to the ce/fut 


que truft in an action at law, there may be ſome pretence for 1 Ark. 547. 
going into a court of Equity, as Lord Hardwicke has once 2Atk. 359. 


obſerved. Or, if from a concurrence of circumſtances, the 
erſon, whole teſtimony” is requifite to the deciſion of ſome 
diſputed facts, refide abroad, the Court of Chancery will 
grant a commiſſion to examine thoſe witneſſes. But it is 
not upon a mere general truſt, or the looſe ſuggeſtions of 
any of theſe facts, that this extraordinary interpoſition will 
take place. | 5 n 
There are alſo caſes, in which the inſurers may go into 
equity, to obtain in junctions to ſtay the proceedings againſt them Chitty v. 
at law : as in the laſt cafe mentioned, where the evidence of Selwin and. 


perſons abroad is requiſite for their defence; in which fituation, 1 _ 2 
. XD. * 


*they ſhall have a commiſſion to examine witneſſes abroad, and P. 396 8 


an injunction to ſtay proceedings at law in the mean time. 

Another ground for an application to a court of Equity, is a 

ſuſpicion of fraud on the part of the inſured, and of which 1 

fear the chapter on fraud produces too many inſtances : in vide c. 10. 
ſuch caſes the court will compel the party charged to make 
a full diſcloſure upon oath of all the circumſtances that are 

within his knowledge; and to deliver up all papers and docu- _ 
ments, that are at all material to the we de But except 

in theſe inſtances, all iſſues upon policies of inſurance muſt be 

tried in the courts of common law, Even if the parties, by a 

clauſe in the policy, agree that in caſe of a diſpute, it ſhall be 

referred to arbitration, that will not be a ſufficient bar to an 

action at law; provided na reference has been in fact made, 

nor is depending. | | Re LESS 


Thus in an action upon a policy of inſurance it appeared, that 


a clauſe was inſerted, that in caſe of any lots or diſpute 11 

about the policy, it ſhould be referred to arbitration * and the 1 W411 
plaintiff averred in his declaration, that there had been no re- 
erence, Upon the trial at Guilahall, the point was reſerved 
: 5 „„ | tor 


1 WIIſ. 129. 


Kill v. Hol- 
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c. 18. 
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for the conſideration of the caurty whether this action would 
lie before a reference had been made; and it was held by the 
whole court, that if there had been a reference depending, or 
made and determined, it might have been a bar; but the agree- 
ment of the parties cannot ouſt this court; and as no reference 
has been, nor any is depending, the action is well brought, and 
the plaintiff muſt have judgment. ; 
Having thus ſeen in what courts the party injured in the con- 


tract of inſurance is to ſeek for redreſs,let us now confider, by 


what form of action that redreſs is to be obtained. The act of 
parliament, by which the two Inſurance Companies were 
erected, ordered, that they ſhould have a common ſeal, by af- 
fixing which, all corporate bodies ratify and confirm their con- 
tracts. Hence a policy of inſurance made by the Royal Ex- 
change A ſſurance Company, or the London Aſſurance Company, 
is a contract under frat ; and if the contract is broken, the pro- 
ceedings againft theſe Companies muſt be by action of debt or 
covenant. From this circumſtance a great inconvenience 
aroſe ; for under the plea of the general iſſue to an action of debt 
*Or covenant, the true merits of the caſe; could ſeldom come in 
quettion : but in order to bring them forward, it became ne- 
ceſſary to _ ſpecially.” This was attended with ſueh a heavy 
expence, ſuch great delays, and frequent applications to Courts 
of equity for ke, that the legiſlature at laſt interpoſed, and 
enacted, © that in all actions of debt to be ſued or commenced 
* againſt either of the ſaid corporations, upon any policies of 
* inſurance under the common ſeal of ſuch corporation, for the 
aſſuring of any ſhip or ſhips, goods or merchandizes at ſea, 
or going to ſea, it ſhould and might be lawful to and for the 


fſaid corporations, in ſuch action or ſuit, to plead generally, 


* that they owed nothing to the plaintiff or plaintiffs in ſuch ſuit 
or action; and that in all actions of covenant, which ſhould 
be ſued or commenced againſt either of the faid corporations 
upon any ſuch policy of aſſurance under the common ſeal of 
* ſuch corporation for the aſſuring of any ſhip or ſhips, goods 
* or merchandizes, at ſea or going to ſea, it ſhould and might 
be lawful for the ſaid reſpective 'corporations, in ſuch action 


„or ſuit, to plead generally, har they had not broke the coves 


* nant, in ſuch policy contained, or any of them; and if there- 
upon iſſur ſhould be joined, it ſhould and might be lawful for 


the jury, if they ſhould ſee cauſe, upon the trial of ſuch ifſue, 


to find a verdict for the plaintiffor plaintiffs in ſuch ſuit or action, 

and to give ſo much, or ſuch part only of the ſum demanded if 

ji be an action of debt, or ſo much in damages, if it be an action 

of covenant, as it ſhould appear to them, upon the evidence 

given upon ſuch trial, ſuch plaintiff or plaintiffs ought in juſ- 
8 | | Pp 
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POLICIES OF INSURANCE. 
© tice to have.“ Thus it ſtands with reſpect to the corpo- CH A P. 
| rations. i; 5} =o ; 18 5 82 4 Ak : fs 1 4 XX. 
Wherever the contract of inſurance is entered into with a pri- 
vate underwriter, it is done by the inſurer merely fubſcribing 
his name to the inſtrument, which is no more than what is called 3 Blackſt. 
by the lawyers a ſimple contract; che remedy for a breach of Com. 157+ 
which is by an action of aſſumpſit, or an action upon the caſe 
founded upon the premiſe and undertaking of the inſurer. There 
are, however, it is to be obſerved, two kinds of actions of aſſump- 
It: the one, what is denominated, a general indebitatus afſum p- 
fit, in which the plaintiff ſtates generally that the defendant, 
being indebted to him in ſo much money for goods fold, &c. 


St SIR 


to the. uſe of the plaintiff, in conſideration 3thereof,, undertook 
and promiſed to pay the amount; the other is called a /pecial 
affumgfit, which muſt always be founded on ſome particular or 


pecial agreement. The former can never be uſed as the means 
1 Salk. 22. 


4 


back the premium which he has paid to the inſurer.” In theſe 

caſes, the proper mode is to bring an action of indebitatus aſ- 
ſumpfit for money had and received to the plaintiff's uſe: and 
therefore in almoſt al] actions upon policies of inſurance, it is 

uſual after the count for the ſpecial affump/t, to add one or two 
general counts; that if the policy ſhould he ſet aſide, and the 
contract declared void, the inſured. may at leaſt he enabled to 
recover the premiuunmn. ü eee 21s..* 

It being # x evident, that the proper form of action, in or- 
der to recover upon a policy of inſurance, is a ſpecial aſſum pfit, 
ſounded upon the expreſs contract of the perſon who ſigns it; 
it will follow as an immediate conſcquence, that the firſt: thing 

which is neceſſary for the plaintiff to inſert in his declaration, 
or ſtate of the caſe, will be the policy elf, becauſe that is the 
foundation of the whole. He ſhould alſo ſtate, that it was ſigned 
by the defendant. The next averment will be, that in conſide- 
ration of the premium being paid, the defendant had undertaken 
to indemnify againſt the loſſes fpecified in the policy. We ſaw 


in the firſt chapter of this book, that the premium was the con- Vide ante, 


ſideration upon which the whole contract reſted; and that by . p. 26. 


the cuſtom, the receipt of the premium was acknowledged in 
the body of the policy. It is then neceſſary for the plaintiff to 

alledge that goods and merchandizes were laden on board to the 
N Ho Be en 8 amount 


* for money lent to the deſendant, or for money had and n P. 398 


a * 
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OF THE PROCEEDINGS UPON 
CHAP, amount of the ſum inſured, and that the plaintiff was intereſted 
XX. © thereih; or if the inſurance be upon the ſhip, the infured's in- 
3D cereſt uſt, in the fame manner, be averred. The next ma- 
| terial averment is, that the property inſured was loft, and by 
what means that loſs happened; in ſtating which, the plain- 
P. 399 tiff muſt bring it within one of the perils infared againft by the 
policy: but he muſt always ftate it according to the truth, 
Thus he ought toſhew, that it was by perils: of the ſea, by cap- 
ture, by fire, by detention, by barratry, or any of the other pe- 
rils mentioned in the . policy, —_ e e J 
Knight v. Where the loſs had been by barratry, the breach was thus 
Cambridge aſſigned, the proceedings being at that time in Latin, per frau- 
2 Lord dem et negligentiam magiftri navis depreſſa et N Fuit et ro- 
<p Leng 1349 taliter perdita et amiſſa fuit ; and it was inſiſted; that this was 
581. * n | | 
not within the meaning of the word barratry, but the breach 
ſhould have been expreſs, that the ſhip was loſt by the barrarry 
of the maſter. EUs Lo e eee e 
The Court were unanimouſly of opinion, that chere was no 
occaſion to aver the fact in the very words of the poliey; but if 
the fact alledged came within the meaning of the words in the 
policy, it was ſufficient. . Barratry imports fraud, and he that 
commits fraud, may properly be ſaid to be guilty of a neglect, 
namely, breach of du hh nn en les ge 0 1 
It is true that the practice at preſent, as J have reaſon to be- 
lieve from precedents which I have ſeen ſettled by the ableſt ſpe- 
cial pleaders, is to aver ſuch a loſs to have happened by the 
* barratry of the maſter or | mariners.” Pogo mf oe nad 
If che plaintiff in his declaration allege, that a total loſs has 
happened, and lay the damages as for a total loſs, ic ſhall be no 
bar to his recovery, though he can only prove a partial Toſs; for 
in an action for damages merely, a man may always recover 
les, but never more than the ſum he has laid in his declaration. 
A contrary doctrine was once attempted to be maintained; but 
| was unanimoully over ruled. _ 25 8 tis b 
n The caſe in which it was ſo determined, came before the court 
Ale. upon a queſtion reverſed hy Lord Mansfield at Miſi prius at 
2 Burr. 904. Guildhall upon an action on the caſe, on a policy of inſurance. 
x Black. The inſurance was made upon one fourth part of the ſhip An- 
Rep. 198. couragement, and of its cargo, from Greenland to Lon don, free 
* from average under a certain value, from the ice. The plain- 
P. 400 tiff declared upon à total loſs of theſhip; the declaration expreſsly 
ſtated a total fs of it; and the damages were laid for a total 10%. 
But the evidence only proved an average or partial loſs : it was 
not attempted to prove a total one; and it was only ſhewn that 
the ſhip had received /pme damage, which little more than 5ol. 
would have repaired. The defendant's counſel objected at the 
trial,“ that this evidence did not ſupport the plaintiff's decla- 
ration.“ They alſo repreſented the practice to have been on -_ 
| > b ide; 


4 


= Ir Pe lg . Wont MY RI RR Re MD RO 


7 
a was ad A wo @ £a tw; oa: AA an wm am > To a a os; Sr: a. a; aa 


POLICIES OF INSURANCE. 


nde; namely, that proof of a partial loſs was not ſufficient to C HA P. | 


maintain a declaration for a total loſs, A verdict was taken for 
201. as for an average loſs : but it was agreed on both ſides that 
the verdict ſhould be ſubject to the opinion of the court, 
„Whether it was maintainable in point of law.“ If the court 


Nat pai 


| ſhould be of opinion that it was, the verdict was to ſtand; but 
if the court ſhould be of a contrary opinion, the plaintiff was to 


have a judgment of nonſuit againſt him. $ 
Lord Mansfield.—At the trial it appeared to me, and ſo the 
jury thought, that the preſent caſe could not be conſidered as a 
Total loſs. The defendant's counſel objected. as they do now, 
that the jury could not take a partial loſs into their conſideration, 
upon an expreſs declaration for a total loſs: and T underſtood 
from them, that the practice ſupported their objection. Mr. 
Nerton, who was counſel for the plaintiff at the trial, then argued 
to the contrary upon principles; and he alſo cited the caſe of 
Walker v. the Royal Exchange Aſſurance Company, But that 
caſe does not prove much; ſor that was a total loſs. I was 
ſatisfied upon the principles, provided the practice did not inter- 
ſere with them, which 1 was then told it did. © I choſe to put it 


in ſuch a ſhape, that the opinion of the court might be had with- 


out delay or expence. No hardſhip was done to the defendant 
upon the quantum of the damages found : for the plaintiff took a 

eat deal 4% than it clearly appeared on the evidence that the 
loſs amounted to. I cannot hear of any ſuch determination as 
can ſupport the objection that has been made by the defendant's 
counſel. Therefore it ſtands ſingly upon principles. And upon 


principles it is extremely clear, that the plaintiff may, upon 


this declaration, recover damages for a partial loſs. This is an 
act ion upon the caſe, which is a liberal action; and a plaintiff 
* may recover les than the grounds of his declaration ſup- 


port, though not more. This is agreeable to juſtice, and conſiſ- 

tent with his demand, Here are two grounds of the plaintiffs 
declaration; namely, the policy, and the damage to the ſhip. 
As to its being a total or a partial loſs, that is a queſtion more 
applicable to, the quantum of the damages, than to the ground. 


of the action. The ground of the action is the ſame, whether 
the loſs be partial or total : both are perils within the policy. 
As to the defendant's not coming prepared to defend a partial 
loſs : this indeed would be an objection if it were true. But the 
defendant does in truth come prepared to ſhew, that either no 
damages had happened at all; or, at leaſt, that damages have 
not happened to ſuch a degree as the plaintiff has atledged in his 
declaration; or, that he did not fign the policy. As to the 
effects of a judgment by default, the defendant could not have 
been hurt by a judgment by default. For the plaintiff could not 

ave recovered, even upon a writ of enquiry, anv greater 


damages than he could prove to the jury ſworn to aſſeſs them, 


that 


n — — 
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fully ſatisfied, that the plaintiff may recover either the zvhole or 


evidence tends, in a certain degree, to the proof of what is 


P. 402 


and may be given PRO TAN TO. Here damages are laid for a 


Page v. 
Rogers. 
Sitt. at 
Guildhall, 
Hil. Vac. 
1785. 


for damages, obliged to prove all that he has alledged. If it had 


ration ſtated, that the. plaintiff was poſſeſſed of one third of the 
| ſhip on which the inſurance was made. It was proved that the 


OF THE PROCEEDINGS UPON 
that he had actually ſuffered. If the preſent objection were to 


revail, it would introduce the addition of unneceſſary counts 
in declarations, and an enormous ſwelling of the records of the 
court. It is more convenient to lay the caſe ſhort, than prolix. 
There is no proof of any practice contrary to the principles. 
It was the apprehenſion of ſuch contrary practice, that was the 
only occaſion of my having any doubt at the trial. I am now 


leſs than he has laid; and therefore this verdi& ought, ingny. 
opinion, to ſtand. In an ejectment for more, the plaintiff may 
recover leſs : it is every day's practice. oh 

Mr. Juſtice Neni/on concurred, and thought it a very plain 
caſe, It is an action for damages for the loſs of the ſhip. Now 
in an action for damages, the plaintiff is to recover his damages 
according to his proof, pro tanto; but he is not, in an action 


been an action of covenant for pulling down a houſe, would not 
the plaintiff be entitled to recover damages for pulling down 
hatf the houſe, provided he had proved that the defendant did it? 


This is no variance of the evidence from the declaration; the 


alledged in the declaration; it is not neceſſary to lay two counts 
in ſuch a declaration as this. if Ds £79 
Mr. Juſtice Fer was of the ſame. opinion. + 85 
Mr. Juftice Wilmot.— In actions for danſſes, the plaintiff 
may recover all, or for any part: the damlges are ſeverable, 


total loſs, which is only. the meaſure of the damages: and the 
plaintiff proves a partial loſs; which only affects the meaſure of 
the damages, but is no. variance from the allegations contained 
in the declaration, If. this had been a judgment by default, yet 
the plaintiff could not, even in that caſe, have recovered dama- 
ges for any more loſs than he was able to prove under the writ of 
enquiry of damages. And as to the defendant's not having 
* notice that he ſhould come prepared to defend againſt 
a partial loſs, I think he had ſufficient notice to come thus pre- 
pared : for he ought to come prepared to prove, © that no da- 
„ mage at all happened.” If any at all happened, he will be 
liable pro tanto, if it be proved. 5 | | 

The pea was delivered to the plaintiff. ; 

An attempt was alſo once made to nonſuit a plaintiff, becauſe 
the declaration alledged that he had a ſmaller intereſt than he 
appeared in proof to have. But this attempt alſo failed, 

t was an action on a policy of inſurance; in which the decla- 


plaintiff had purchaſed the whole ſhip at one period; and as there 
was no evidence to ſhew that he had ſince parted with any _— 
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by the party himſelf really intereſted, but generally by the in- 
tervention of a broker employed by the injured, who tranſacts 
the buſineſs with the underwriters as attorney for his principal, 
from whom he receives his inſtructions, and irom which, it he 


caſe; like any other perſon who undertakes any office, employ- 
ment, truſt, or duty, and who thereby impliedly undertakes to 
perform it with integrity, diligence and ſkill. It is allo com- 


fame time declaring for whoſe u 
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of it, the counſel for the defendant inſiſted, that the plaintiff had C HA P. 
not proved his declaration, which alledged him to have but one XX. 
Lord asse. over ruled the objection, ſaying, that this 
was primd . facie ſufficient evidence; > omne maſus continet in 
ſe minus. (az ae N | . 
We have ſeen that policies of inſurance are ſeldom effected 


deviate, he is anſwerable to his employer in an action on the 3 Black. 
| Com. 168. 


mon for the broker to open the poly in his own name, at the 
le, benefit, or intereſt, the ſame 2 

p | . . a 25 Geo. 3. 

is made; which latter declaration, by a late ſtatute is rendered ,, Vide 

abſolutely neceſſary. As the policy may be made in the name of ante c. x. p. 

the broker, ſo alſo may the action be brought in his name, as 16. aud fee 

was done in the cale of Godin and the HNeyal Exchange Au- a1 2 NG 
rance Company, ahd a variety of other caſes, | | be: 22 

As this contract depends fo much upon che pureſt good faith, 1. Pb. 48. 

s this contract depends jo much upon the pureſt good faith, r. Bur. 400. 


and the moſt liberal communication of circumſtances relative to Vide aute 
each particular caſe; when gaming inſurances, without interell c. 15. 
were aboliſhed by the legiſlature, in order effectually to anſwer _ 

the purpoſe intended, it became neceſſary to order that a diſ- 


cloſure of all inſurances, effected on the ſame property, ſhould 

be made even after an action brought, | 

Thus it was declared, That in all actions or ſuits brought 19. Geo. 2. 
« or commenced by the aſſured, upon any policy of affurance, e. 37- * 6.5 
« the plaintiff in ſuch action, or ſuit, or his attorney or agent, 

e ſhould, within fifteen days after he or they ſhould be required 

e ſo to do in writing by the defendant, or his attorney or agent, 

« declare what ſum or ſums he had aſſured, or cauſed to be 

« aſſured in the whole, and what ſums he had borrowed at re- 

* ſpondentia or bottomry, for the voyage in queſtion in ſuch ſuit 

„or action.“ e „ 

In addition to thixgery wiſe proviſion, it having appeared to 

the legiſlature, that ſome, vexatious perſons, notwithſtanding the 

perfect willingneis of the inſurers to pay loſſes, to which they. 


were liable, ſtill perſevered in bringipg actions, by which the 


defendants were put io great and heavy charges, and had no 
means of paying the money into Court; it was therefore en- 
. 


(a) But if the plaintiff "is abis- cafe had the, whole ſhip, Ze 
ſeems that he could never bring another action for the other two 
thirds ; becauſe that would be a ſplitting of actions. 75 

„ . Re, Jo acted, 


P. go 


OF THE PROCEEDINGS UPON | 
CH AP. acted, “ That it ſhould and might be lawful for any perſon or = 
XX. © perſons, body or bodies corporate, ſued in any action or — 
— - actions of debt, covenant, or any other action or ations, on WF © 
p. 404 any policy or policies of inſurance, to bring inte court any ſun: 
Fo 19 Geo. 2, or ſums of money; and that if any ſuch plaintiff or plaintiffs 
5 c. 37. . 7. „ ſhould refuſe to accept ſuch ſum or ſums of money ſo 
I prouęht into court as aforeſaid, with coſts to be taxed, in 
full diſcharge of ſuch action or actions, and ſhould after- 
% wards proceed to trial in ſuch action or actions; and the 
„jury ſhould not affeſs damages to ſuch plaintiff or plain- 
« tiffs, exceeding the ſum or ſums of money ſo brought into 
court, ſuch plaintiff or plaintiffs, in every ſuch caſe and 
„ caſes, ſhall pay to ſuch defendant or defendants, in every | 
: * ſuch action or actions, coſts to be taxed; any law, cuſtom, | 
or uſage to the contrary notwithſtanding,” “ 22 | 
[> Theſe preliminary ſteps being taken, the defendant is to 
Vide ſupra put in his plea to the charge or declaration of the plaintiff; | 
which by the act of parliament, is preſcribed to the Aſſurance | 
Companies, when they are defendants; namely, 'that they owe | 
nothing, if the action be debt: or if it be covenant, that they 
have not broken the covenants, which they had undertaken to | 
keep. But in the caſe of a private inſurer, as. the action is 
merely an aſſump/it; To the anſwer to it is, non aſſumpit; that 0 
is, the defendant has not promiſed as the plainüff has alledged, 3 
Under this plea, the defendant will have a right to take advan- 
tage of all thoſe circumſtanees, which as we have ſeen, will 
either render the policy void, or make it of no effect: ſuch 
as, fraud, want of interefi, not being ſea worthy, deviation, 
non-performance of warranties, and all other grounds ſtated in 
| + former chapters. | | : 5 
oat Iſſue being thus Joined between the parties, the next object 
| for our conſideration is the proof, which it will be neceſſary 
for the plaintiff to produce, in order to ſupport his caſe. This 
enquiry will be rendered very eaſy, by reflecting upon thoſe 
allegations, which, as we have before ſhewn, it 1s incumbent 
upon the plaintiff to inſert in his declaration. We have ſeen, 
that the policy muſt be ſet out in the declaration ; and con- 
ſequently the ſirſt evidence to be given is, that the defendant's 
hand writing is ſubſcribed to the policy. This, in the libera- 
lity of modern practice, is feldom required to be done; as the 
.. ſubſcription is uſually admitted; but in ſtrictneſs, it may be 
. P. 40; inſiſted on: and in a work of this nature, it is my buſineſs to 
| point out every thing, which either party is expected, or com- 
pellable to perform. When the ſignature is once proved, the 
EEE court and jury are in poſſefſion of the extent of the contract, 
Vide ante, (excent as it may be further extended by «/zce) the conditions 
c. 2. to be perſormed on either fide; and all the other circumſtances 
relative to the 14k inſured. And although in the eourſe of 
| | our 
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POLICIES OF INSUR AN CE. 1 
our enquiries, we have ſeen frequent inſtances, where the CHAP. 
| uſage and practice of a particular trade controul and extend the XX. 
written words of a policy; yet in no caſe ſhall evidence of an, 
agreement be allowed, which directly tends o contradict the 
policy: for to ſuffer them to be defeated by agreements by pa- 
role, not appearing, would be greatly to diminiſh their credit, 
and to render them of no value. - = Þ iT Sohn 
Thus in an action upon a policy of inſurance © from Arch- Kaines v. 
angel to Leghurn,” the defendant ſaid, that the agreement Knigbtly. 
before the ſubſcription was, that the adventure ſhould begin, SKIBURE, . 
but from the Downs; but this agreement was not put, into | 
writing. Lord Chief Juſtice Pemberton ſaid, that policies were 
ſacred things; and that a merchant ſhould no more be allowed 
to go from what he had ſubſcribed in them, than he that ſub- 
 feribes a bill of exchange, payable at ſuch a day, ſhall be 
allowed to go from it, and ſay, it was agreed to be on a condi- 
tion, when it may be that the bill had been negotiated ; for 
though neither of them are ſpecialties, yet they are of great | 
credit, and much for the ſupport, conveniency, and advantage 
of trade. The jury, notwithſtanding this direction, found for | 
the defendant: but afterwards there was a trial at bar, aud a 
verdict was given for the plaintiff, according to the opinion of 
the court. TE RT . 25 
I) be policy not only proves the extent and nature of the 
contract; but it alſo eftabliſhes another allegation in the plain- | 
tiff's declaration, namely, that the premium was paid: for it Vide c. 1 
was formerly ſhewn, that every policy contains the following 
clauſe : © confefſing ourſelves paid the conſideration due unto us 
* for this aſſurance by the aſſured, at and after the rate of 
inn e ig Es | | „ 
| The plaintiff having averred in his declaration, that he is “P. 406 
interęſted to the amount of the property inſured, it is ablolutely _ 
neceſſary that this allegation ſhould be proved. IT his he muſt 
do by a production of all the uſual documents, ſuch as, he bills 
% ſale, bills of parcels, and the coſts of the outfit; e Bills of 
lading (a), ſigned by the maſter, ſpecifying the goods received + 
on board, and for whom he is to carry them, cuſtom- houſe 
clearances, and every other paper, which may be thought ne- 
ceſſary to ſubſtantiate his right to the property. 8 
25 A a 2 a 


- 


——_— 
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(a) The firſt great cauſe, in which the law relative to bills 
f lading came much under diſcuſſion, was in a very modern 
cafe of Caldwell and others v. Ball, reported very much at 
length, and with great accuracy in the 1ſt Term Reports, page 
205, for Faſter Term 26 Geo. 3. That caſe was fully argued 
at the bar, and very much debated on the bench. Amonglit 
other things the court held, that a bill of lading is an acknows |. 
ledgment under the hand of the captain, that he has received ſuch 


goods, 


OF THE PROCEEDINGS UPON - 
CHAP. (2) A man having purchaſed goods beyond ſea, in order toprove' 


XX. his property in the cargo, in an action upon a policy of inſurance, 
produced a bill of parcels of one Gardiner at Peterſburgh, with 
(a) Ruſſel his receipt to i, and proved his hand. The defendant objected, 
v. Boheme. that this was no evicence againſt the inſurers; but the Lord 
2 Strange (5) Chief Juſtice allowed it. = 


„ (cc) Before he ſubject of intereſt is entirely cloſed, Lwill take the 
(5) Sir Mm. opportunity of mentioning, what I omitted in a former chap- 
. Les. ter, that if a merchant abroad, who is intereſted in goods an 


(e) Smith v. the freight of a cargo, mortgage them to his creditor here for 
Lafceles. payment of money at a certain day, and by a letter, incloſing 
1 18888 K. the bills of lading, direct an inſurance, the mortgagor has ſtill 
5 an inſurable intereſt, although the mortgage was become abſo- 
Jute, before the letter directing the inſurance was received: 
P. 497 „ and therefore an action was held to lie againſt the agent for 
| 14 inſuring agreeably to the inſtructions contained in ſuch 
etter. c 175 21 | 
B Jt is, in the laſt place, incumbent on the plaintiff to prove 
that a loſs has happened, and that, by the very means, ſtated 
Z in the declaration. It is abſolutely neceſſary, that this rule 
{hould be ſtrictly adhered to; for otherwiſe the inſurers would 
come into court prepared to deſend themſelves againſt one charge, 
and one ſpecies of loſs; and they would then be obliged to refiſt 
a demand upon a quite different ground. This appeared clearly 
in a modern caſe. _ 8 OE 
Kulen It was an aCtion on a policy of inſurance, which came on to 
Kemp v. be tried before Mr. Juſtice Buller, who nonſuited the plaintiff, 
Vine. „ Upon a motion to ſet afide that nonſuit, the following report 
1 lerm R. ; ; 3 | 
304. was made by the learned judge. 'The-infurance was «pon goods 
on board the ſhip Emanuel, at and from Falmouth to Marſeilles, > 
Warranted a Daniſh ſhip; and on the policy was this memoran- 1 
dum: Ihe following inſurance is declared to be on money 4 
© expended for reclaiming the ſhip aud cargo valued at the ſum, F 


„ which ſhall be declared hereafter. The loſs to be paid, in i 


1 
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_ 
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goods, which he undertakes to deliver to the perſon named in the « 
bill of lading : that it is aſſignable in its nature; and by indorſe- =” 
ment the property is veſted in the aſſignee. That where ſeve- I « 
ral bills of ladirg of the fame date, but of different imports have 
been ſigned, no reference 1s to be had to time, when they were 
firſt ſigned by the captain: but the perſon, who firſt gets one 
of them by a legal title from the owner or ſhipper, has a right 
to the conſignment. And where ſuch bills of lading, though 
different upon the face of them, are conſtructively the ſame, 
[| = aud the captain has acted bond ſide, a delivery according to ſuch 
I! Carter. legal nile will diſcharge him from them all. But if che inten- 
81 1 term tion of the parties appears to have been to bind the net proceeds 
F Rep. 745 only, in cate cf the arrival of the goods, an inſurance made on 
| account of the indorſer, after ſuch indorlenient, is good. 5 

„ eſs 


1} 


| 5 OY 
POLICIES OF INSURANCE. 
© cafe the ſhip does not arrive at Marſeilles, and without further CH A_P. 
« proof of intereſt than this policy; warranted free frem all XX. 
« average, and without the benefit of ſalvage.” It appeared that!! 
the plaintiffs were proprietors of the cargo, but not of the %% | 
That the ſhip originally failed with the cargo on board trom 
Riga to Marſeilles, and that an infurance had. been effected ar 
| Bremen upon the cargo for that voyage; in the courſe of which 
| the was taken, and brought into Valmcuthi, by an 1 pri- 
vateer, That a ſentence of condemnation had been there ob- 
| tained, which was afterwards reverſed upon the prige having 
been proved to be a neutral ſhip, but the expences of procuring 
that reverſal were ordered by the Admiralty Court to be 4 
charge up;n the cargo, The plaintiff's agents accordmgly paid 
the ſum of 1031. 145. for the expences of reclaiming the thip 
and cargo; and immediately procured the policy in queſtion to 
be effected in January 178 1, according to the purport of the 
memorandum. It the February following, the ſhip tet fail 
from Falmouth with the original cargo on board, in the proſe- * P. 408 
* cution of her voyage to Mar/ez/les : but on the 26th of the ſame q' . 
month, before her arrival there, was capture by a Sparyb {hip 
and carried into Ceuta in Spain, where ſhe was again condemned, 
An appeal was brought in the ſuperior court of Madrid, which 
promiſing to be of long continuance, the cargo, which was of 
a periſhable nature, was ordered to be fold, and the proceeds to 
be brought into court, to wait the event of the ſuit. In May 
1783, the veſſel was reſtored by ſentence of the court, and the 
ſurplus of the proceeds, which aroſe from the ſale of the cargo, 
was paid to the owners, deduCting the expences incurred in 
Spain in proſecuting the appeal. After all the charges paid, 
there only remained twenty fix rix dollars. As ſoon as the ſhip 
was liberated , ſhe failed from Ceuta to Malagæ, in order to re- 
fit, and having there made the neceſſary repairs, ſet fail for Bre- 
men, and in that voyage was loft, The inſurance made upon the 
cargo at Bremen has been paid. The declaration averred, that 
% whilſt the ſhip was proceeding in her ſuid voyage from Falmouth 
« ts Mar ſeilles, and before ſhe could arrive ar*Man ſeilles, ſhe was 
cat red by the Spaniards, and thereby tue ſaid hip, and also 
« the gods and merchandizes on board her, were tetaily liſi to the 
* plaintiffs,” At the trial, it was objected on the part of the 
defendant, aft, That this was not an inſurable intereſt ; and 
2]y, That the plaintifls could not recover upon the policy in 
this form of declaring, for they ftated the loſs to have happened 
by capture; whereas, though the veſſel was captured, yet, hav- 
ing been afterwards reſtored, ſhe might have reached her deſ- 
tuned port, notwithſtanding the capture, in which cafe the 
underwriters would have been diſcarged by the terms of the 
memorandum. I was of that opinion, and upon the lait ground, 
J nontuited the plaintiffs, | | | 


443 This 


OF THE PROCEEDINGS UPON 


CHAP. This caſe was very fully argued both upon the merits, and the 
XX. formal objection, after which all the Judges ſpoke upon the 

— =- ucftion 5 „ 
Df Lord Mansfeld - -A loſs accrued upon the cargo in the voy- 
age: the underwriter is ſued and the loſs is averred in the decla- 


ration to be by capture. The fact of the caſe is, that the ſhip 
'was taken by a Spaniſh privateer, but was afterwards reſtored, 


and in a condition to purſue the voyage, and was afterwards loſt 
in another voyage. ; 


4 P. 9 * Mr. Juſtice lies. Upon this caſe, it is clear, that the 


plaintiffs cannot recover. In the firſt place, there was certain- 


ly a deviation, for the ſhip ſet fail for Melaga inſtead of pra- 


ceeding to Marſeilles: Secondly, the plaintiff has declared for 
a loſs 8 capture: but, after the capture, the policy might ſtill 
have been complied with by the ſhip's going to Mar/eilles; and 
therefore the loſs cannot be ſaid to have happened by that cir« 
cumſtance. _ „ : Sf 
Mr. Juſtice 4/hurfl and Mr. Juſtice Buller allo delivered 
their opinions, agreeing with Lord Mansfield and Mr. Juſtice 
Willes upon the "SE objection ; and both went much at large 
into the merits, upon which I forbear to follow them or the 
Chief Juſtice, as what paſſed upon that ſubject is not material 
to our preſent enquiry. | 

But where a lots is averred to be by perils of the ſea, and 
ſome of the goods inſured are ſpoiled, and others ſaved, it is al- 
lowable to give the expence of the ſalvage in evidence upon ſuch 
an averment, becauſe it is a conſequence of the accideat laid in 

the declaration. | | 
Cary v. In an action on a policy of inſurance, for inſuring goods on 
7 — Cai. board the ſhip A. the plaintiff declares that the ſhip ſprung a 
Hardie leak, and ſunk in the river, whereby the goods were ſpoiled. 
B. R. 3-4. , The evidence was, that many of the goods were ſpoiled, but 
ſome were ſaved; and the queſtion was, Whether the plaintiff 
might give in evidence the expence of ſalvage, that not being 

particularly laid as a breach of the policy in the declaration. 
Lord Hardwicke Chief Juſt.— I think they may give it in 
evidence; for the inſurance is againſt all accidents. The acci- 
dent laid in this declaration is that the ſhip ſunk in the river; it 
goes on and ſays, that by reaſon thereof the goods were ſpoiled, 
that is the only ſpecial damage laid: yet it is but the common 
caſe of a declaration that lays ſpecial damage, where the plain- 
tiff may give evidence of any damage that is within his cauſe of 
action as laid. And though it was objected, that ſuch a breach 
of the policy ſhould be laid, as the inſurer may have notice to 
defend it; it is ſo in this caſe, for they have laid the accident, 
which is ſufficient notice, becauſe it muſt neceſſarily follow, 
that ſome damage did happen. | 


mw 


CHAP. 


OF BOTTOMRY, Ge. 
*CHAPTER rus TWENT Y-FIRST.,p, 4 
Of Bottomry and Reſpondentia. 


H E eontract of bottomry is in the nature of a mortgage . 

of a ſhip, when the owner of it burrows money to able ks 3 P. 

to carry on the voyage, and pledges the keel or bottom of the; ©2- 

ſhip, as a ſecurity for the repayment: and it is underſtood, 6 

that if the ſhip be loft, the lender alſo loſes his whole money; Comm. 457. 

but if it return in ſafety, then he ſhall receive back his principal, 

and alſo the premium or intereſt ſtipulated to be paid, however 

it may exceed the uſual, or legal rate of intereſt, When the 

ſhip and tackle are brought home, they are liable, as well as 

the perſon. of the borrower, for the money lent.--But when 

the loan'is not made upon the veſſel, but upon the goods and, 1. . x 

merchandizes laden thereon, which from their nature, mu Semm. 458. 

be ſold or exchanged in the courſe of the voyage, then the 

borrower only is perſanally bound to anſwer the contract; who 

therefore in this caſe is ſaid to take up money at re/Pondentia. 

In this conſiſts the difference between bottomry and reſponden- 

dia; that the one is a loan upon the ſhip, the other upon che 

goods: in the former the ſhip and tackle are liable, as well as 

the perſon of the borrower ; in the latter, for the molt part, 

recourſe muſt be had to the per/er only of the borrower. | 

Another obſervation is, that in a loan upon, bottomry, the, Valin 

lender runs no riſk though the goods ſhould be loſt ; and Com. p. 4. 

upon reſpondentia, the lender muft be paid his principal and 

intereſt, Hough : the ſhip periſh, provided the goods are ſafe. 

But in all other reſpects, the contract of bottomry and that of 

reſpondentia are upon the ſame footing ; the rules and deciſi- 

ons applicable to. one, are applicable to both; and therefore in 

the courſe of our enquiries, they ſhall be treated as one and the 

lame thing, it being ſufficient to have once marked the diſtinc- 

uon between them, | ES x * p. 4411 
* Theſe terms are alſo applied to another ſpeeies of contract, 2 glackſ. 


which does not exactly fall «within the deſcription of eicher; Comm. 458. 


namely, to a contract for the repayment of money, not upon 1 Siderfinz7. 

the ſhip and goods only, but upon the mere hazard of the | 

voyage itſelf: as if a man lend 1000l. to a merchant to be 

employed in a beneficial trade, with a condition to be repaid 

with extraordinary intereſt, in caſe a ſpecifiz voyage named in 

the condition ſhall be ſafely performed : which agreement is 

lometimes called {cenus nauticum or uſura maritima. But as Molloy, lib, 

this ſpecies of boutomry opened a door to gaming and uturious % C. 11.1.6. 
IX —— 8 Aa 4 contracts, 
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CHAP. 


OF BOTTOMKEKY 
contracts, eſpecially in long voyages, the legiſlature, at the 
time i ſuppreſſed inſurances upon wagering policies, introduced 


a a clauſe, by which it was enacted, “ that all fums of money 


„ lent on bottomry, or at reſpondentia upon any ſhip or ſhups 
„ belonging to his Majeſty's ſubjects, bound te vr from the Haf 
© Jadics, ſhould be lent only on the ſhip, or on the merchan- 
&« dize or effects, laden or to be laden, on board of ſuch ſhip, 
% and ſhould be fo expreſſed in the condition of the Jaid bond; 
„ and the benefit of ſalvage ſhould be allowed to the lender, 
„his agents or affigns, who alone ſhould have a right to make 
* affurance on the money ſo lent, and in caſe it ſhould appear 
“ that the value of his ſhare in the ſhip or in the merchandizes 
* or effects laden on board of ſuch ſhip, did not amount to the 
& {full ſum or ſums he had borrowed as atoreſaid, ſuch borrower 
* ſhould be reſponſible to the lender for fo much of the money 
„ borrowed, as he had not laid out bn the ſhip or merchandizes 
* laden thereon, with lawſul intereſt for the fame, in the pro- 
„portion the money not laid out ſhould bear to the whole 


money lent, notwithſtanding the ſhip and merchandizes 


7 Geo. X. 
C. e. Zo 


Sumner v. 
rden. 3. 
NIich. 30. 
300. 3. 
in. P. 


4 


„ ſhould be totally Joſt.” - e: e 
This flatute has entirely put an end to that ſpecies of 
contract which was laſt mentioned, namely, a loan upon the 
mere voyage itſelf, as far, at leaſt, as relates to India voyages ; 
but as none other are mentioned, and as epreſſio untus eff ex- 
cific alterius, theſe loans may be made in all other cafes, as et 
the Common Law, except in the following inſtance, uhich is 
another ſtatute prohibition. The ſtatute alluded to declares, 
that all contracts made o entered into by any of his Majeſty's 
ſubjects, or any perſons in truſt for them, for or upon the 
loan of any monies by way of bottomry, on any ſhip or ſhips 
* in the ſervice of foreigners, and bound or deſigned to trade 
in the Za/t Indies or parts aforeſaid, ſhall be null and void. | 
This act, it ſhould ſeem, docs not mean to prevent the 
king's ſubjects from lending money on bottomry on foreign 
ſhips trading from their own country to their -ſettlements in 
the £97 Indies. The purpoſe of the flatute was only to pre- 
vent the people of this country from trading to the Brztifh 
ſcitlemenis in India under foreign commillions, and to en- 
courage the Jawſul trade thereto. SLA 


It lately became a queſtion in the Court of Common Pleas, 
whether an American ſhip ſince the declaration of American 
independency, was a freien ſhip, within the ſtatute of the 
7 Ger. I. ch. 21. 2. It came before the court, upon a 
motion to diſcharge the defendant out of cuſtody upon entering 
a common appearance. | The defendant was held ro bail upon 
a reſpondentia bond, which was executed by the defendant, 
who was an American, to ſecure the payment of a cargo 
ſlipped by the plaintiff on boare an American ſhip in * Laft 

| | | aalits 


FETT 


we 
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Ade leur valeur, au peine d'etre contraint, en cas de fraude, 


AND RESPON DEN TIA. 


Vadlies, homeward bound from Caleutta to Rhode-Iland in C HAP 

America, The ſhip had ſailed from 2ugland, and landed a XXI. 

cargo of European goods in Bengal, previous to her taking i 

the cargo, on which the bond was given. | | = 
The court were much inclined to think the bond was void, 

the caſe being within the miſchief deſigned to be remedied 

by the act. But as the queſtion was of conſiderable eonſe- 

quence, they thought it not proper to be difcuffed on this 

{ſummary application : but they ordered the defendant to be 


_ diſcharged on the ground, that where it appeared from the +» 
_ affidavit to hold to hail, that there was a probability of the 


contract being void, on which the action was founded, it 
would be wrong to detain the defendant in priſon: more par- 
ticularly as the plaintiff would by ſuch means have an oppor- 
tunity of tampering with the defendant in priſon, and of 
eſcaping from the penalties of the act, by preventing the caie 
{rom being brought hefore the court. ND, 
A loan upon & voyage, without aſecurity on the ſhip or goods, : 
is entirely prohibited by the laws of France ; for in the marine , p. 412 
* ordinances of that country, there is a general regulation firular  * 413 
to that made here with reſpect to India ſhips : © Faiſons de- gu cg Pn 
0 5 pets oy ; fL 
fenſes de prendre deniers a la groſſe ſur le corps et quille du 14. tit. des 
* navire, ou ſur les merchandiſes de ſon chargement, au deld Contrats a 
groſſe A- 
« au paiement des ſommes entieres, non obſtant la perte ou t, art. 3. 
* priſe du vaſſeau.” And in another place it is ſaid, that Loc. cit. 
where a greater ſum is borrowed, than the, ſhip or goods are + 15. 
worth, where there is no fraud, the contract is void, ex- | 
cept as to the amount of the real value of the ſhip or goods, 


If then the contract be only binding as far as there is pro- 


perty to anſwer the loan, it follows that by the laws of 

France, this contract cannot exift upon the hazard of the 

Yoyage merely, unleſs there be a ſecurity alſo upon the ſhip 

or goods, BR 8 . | | 

The contract of bottomry and reſpondentia ſeems to de- 2 lacht. 
duce its origin from the cuſtom of permitting the maſter of UC IE 
a ſhip, when in a ſoreign country, to hypothecate the ſhip in . 


order to raiſe money to refit. Such a permiſſion is abſolutely Bridgeman, 
 _neceflary, and is impliedly given him in the very act of con- Moer 918. 


l. ip, ſea Salk, 34. pl. 7. 


ſlituting him watier, not indeed by the Common Law, but by fullyreh ert- 
the Marine Law, which in this reſpe& is reaſonable ; for if dan — | 
3 Þ* = 


ſhip happen to be at ſea, and ſpring a leak, or the voyage 


s likely to be defeated for want of neceſſaries, it is better 


that the maſter ſhould have it in his power to pledge the ſhip 
and goods (a) or either of them, than that the ſhip ſhould be 


— 
1m + a_ 


(a) That the maſter may hypothecate the goo!!ls, as well as the 
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C HA P. loſt, or the voyage defeated. But he cannot do either for any 
XXI. debt of his own; but merely in caſes of neceſſity, and for 
—— completing the voyage. Although the maſter of che veſſel has 
Molloy.b.2, this power while abroad, becauſe it is ablolutely neceſſary for 
2 purpoſes of commerce and navigation; yet the very ſame au- 
art. 1. & 22. thority which gave that power in thoſe caſes, has denied it 
when he happens to be in the ſame place where the owners 
reſide. Thus the laws of Oleron, in the place above cited, ſpeak 
6 . of the captain being in a foreign country, and firſt writing home 
te Hane · to his owners for money, before he takes money on bottomry: 
Towis, and the laws of the Hunſe Towns, which were founded on 
art. 60. * thoſe of O/eran, ſpeak the ſame language; for they ſay, 
* P. 414 © a maſter being in a ftrange country, if neceſſity drive him 
ee to it, may take up money on bottomry, if he cannot get 
„it without, and the owners ſhall bear the charge.” In 
Hebart IT. addition to this, all the cafes, which have been determined at 
Nor 95+ the Common Law, upon the ſubject, ſeem to require that the 
ſhip ſhould be abroad, as well as in a ſtate of neceſſity, to 
juſtiſy the captain or maſter, in taking money on bottomry. 

diele f. Molli in expreſs declares, tl ſter h | 
© 11.4. 11. Mollay in exprels terms declares, that a maſter has no power to 
| take up money on bottomry, in places where his owners dwell; 
Molloy,loc. otherwiſe he ani his eſtate muſt be liable thereto.—If, indeed, 
wm the owners do not agree in ſending the ſhip to fea, the ma- 
Jority Hall carry it, and chen money may be taken up by the 
maſter on bottomry for their proportion who refuſe, although 
Ora. of Lo, they reſide upon the ſpat, aud it ſhall bind them all. "The 

rd, of Lou. - - : : : 4 

14. tit. Av. two laſt rules are the ſame with the marine ordinances of 
a la groſte. France upon that point: for they alſo declare, that thoſe who 
art. 8, & 9. lend money to the maſter, in the place where the owners 
rehde, without their conſent, ſhall have no ſecurity or hypo- 
thecation, but on ſuch part of the ſhip only as belongs to the 
maſter himſelf, even though the money was advanced for re- 
pairs, or for purchaſing proviſions. But that the ſhares of 
thoſe owners, who refuſe to ſend out the ſhip, ſhall be affected 
2 Valin. by the loan of money to the maſter for neceſſaries. The 
Com. 10. juſtice and propriety of ſuch a regulation, are evident from 
conſidering that lach a contract was only intended for the 
benefit of all parties in thoſe places, where, the owners had nei- 

ther a reſidence, nor any correſpondents. | 
Pothier, The contract of which we treat is of a different nature 
'Tr. du pret. from almolt all others: but that, which 1t moſt nearly re- 
a |. grolle ſembles, is the contract of inſurance: for the lender on bot- 
Avant. not. tomry or at reſpondentia, runs almoſt all the ſame riſks, with 
wa reſpect to the property, on which the loan is made, that the 
| inſurer does with reſpect to the effects inſured. There are, 
however, ſome conſiderable diſt inctions; for inftance, the 
lender ſupplies the borrower with money to purchaſe thole 
; | effects, 


AND EESPONDENTTA oo 
effects, upon which he is to run the riſæ: not ſo with the in- CHAP, 


ſurer. There are alſo other various other diſtinctions. = ſs 
« But however ſimilar they may be in other reſpects, they 
differ very much in point of antiquity. We have formerly“ P. 415 
endeavoured to ſhew, that the contract of inſurance was cer- Vide the 
tainly unknown to the traders of the ancient world: but it is aka 
equally clear that with the contract of bottomry and reſpondentia, 8 
or what was equivalent to it, they were perfectly acquainted. 
In thoſe fragments of the famous ſea laws of the Khodizne, 
which have been preſerved and tranſmitted to our times, 1 
think there are very evident traces of this ſpecies of contract. 
In one ſection it is ſaid, that when maſtery of ſhips, who 
are proprietors of one third of the lading, take up mo- 
“ ney for the voyage, whether for the outward or homeward 
„bound, or both; all tranſa&tions ſhall paſs according to the 
c writings drawn up between the mafter and lender, and the 
te latter ſhall put a man on board the ſhip to take care of his 
* loan.” But in another place, theſe laws ſpeak more ex- 
plicitly, and with a direct reference to the diſtinction between RA 
naval intereſt, and that which is given for a land riſk. If p75 9 
© maſters or merchants borrow money for their voyages, the _ 
« goods, freight, ſhips, and money being free, they ſhall not 
make uſe of ſurety-ſhip, unleſs there be ſome apparent dan- 
«& ger either of the ſea, or of pirates, And for the money fo 
„ lent, the borrowers ſhall pay naval intereft.” From theſe 
two quotations, little doubt can be entertained, but that the 
Rhodians uſed to borrow and lend, upon the hazard of the voyage, 
for an increaſed premium. It was formerly ſeen, that the 
Rhodian laws in general were adopted by the Romans; and 
conſequently that branch of them, which relates to bottomry 
amongſt the reſt , for you can hardly open a book upon the . = 
Roman law, but you meet with chapters, de nautice farnorr, de Digeſt. lib, 
8 x h : | | ix 42. Ut; © 
nauticis uſuris, "which plainly ſnew that this contract was well Cod. jib. 4. 
known to the juriſts of that diſtinguiſhed nation. It was alſo tic. 33. 
called by them pecunia trajeditia : becauſe it was given to the 
borrower to be employed by him in commerce upon, and 
beyond the ſea, It appears from Valin, that fome writers of , Valin 
the French nation had ſuppoſed, that this contract was wholly Com. 1. 
unknown to the ancients, and that it was peculiar to Franc: 
alone. Palin very clearly expoſes the abſurdity of ſuch au idea; 
and it ſeems to be ſufficiently anſwered, if deſerving of an 
anſwer, by what has been already faid. In addition to this 
we may add, that fo far from being peculiar to France, it has * P. 416 
obtained a place in the codes of all the maritime flates, whoſe _ 
laws have been promulgated, or have been at all famous in the 
| modern world. In this chapter we have already had occaſion Art x and | 
to che two paſſages from the judgments, or laws of O/eron upon 22. 
the ſubject, as well as the Goth article of the laws of the Han? 
_ | | | ons? 


Leg. Rhod. 
ſ. I. art. 21. 


— 
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| OF BOTTOMRY. 

CHAP, towns : and by a reference to the 45th article of the laws of 
XXI. Huy, it will be found, the nature of bottomry, as well 

S— — 5 it name, was perfectly known to the makers of thoſe 


« 6:54 of orcinances. | | | 
t. In the Guidon, indeed, it is ſuppoſed that the contract of 


. bottomry now in ule, is not at all the fame, as that which 

Le Guid. Was known to the ancients, This authority is reſpectable, 

c. 18. art. 2. but facts muſt ſpeak for themſclves; in addition to which, the 

celebrated Emerigon has obſerved, that the aſſertion of the au- 

2 Emeri- thor of the Guidon is only (rue with reſpect to the form, which 

gon, P. 384. the modern regulations have given to this contract, che true 
origin of which is loſt in its antiquity. - | | 

In our definition of bottomry it was ſaid, that if the ſhip ar- 

rive jaſe, the lender ſhall be paid his principal, and the ſtipu— 

lated intereſt due upon it; however much it exceed the legal 


rate. The true principle, upon which this is allowed, is not 


«EASE merely the great profit and convenience of trade, as has fre- 
8. 13. quently been urged ; but the riſk which the lender runs of 
| loſing both principal andiintereſt; ſor he runs the contingency 

ot winds, ſeas, and enemics. Tt .18 therefore of the eſſence of 
a contract of bottomry, that the lender run the riſk of the 
voyage ; and that both principal and intereft be at hazard: for 
2 Vezey, it the riſk go only to the intereſt of premium, and not to the 
| hat principal alſo, though a real and ſubſtantial riſk be inſerted, it 
is a contract againſt the ſtatute of uſury, and therefore void. 


2 Vezey, 
148. 


12 Anne, RY : ; , « | 
This has been frequently ſo determined in our courts of law; 


ſtat. 2. c. 16. Ba . Er OTE Io 75 
and it is conſonant to the ideas of foreign writers. 


. An action of debt was brought upon an obligation. The 
- defendant pleaded the ſtature of uſury, and ſhewed, that a ſhip 
Sharpley v. went to fiſh in TVewfoundland, (which voyage might be per- 
eg formed in eight months) and that the plaintiff delivered 50, 
» 500 to the defendant, to pay Gol. upon the return of the ſhip off 
* Da;tmouth: and if the ſaid ſhip, by occafion of leakage or 

* P. 417 tempeſt, ſhould not return from Newfoundland to Dartmonth, 
then the deſendant ſhould pay the 507. only; and if the ſhip ne- 

ver returned, he ſhould pay nothing. And it was held, by all 

the court, not to be uſury within the ſtatute. For if the ſhip had 

ſtayed at Newfoundland two or three years, he ſhould have paid 

at the return of the ſhip but CO.: and if the ſhip never returned, 

then nothing; ſo that the plaintiff ran hazard of having leſs than 

the intereſt, which the law allows; and poſſibly, neither prin- 

cipal nor intereſt. EA | 3 | 

Robertsy, This caſe was, upon another occafion, mentioned in argu— 
ment by one of the judges on the Bench; the principle, on 


Trenaync, 5 : . 
Cro. Jac. which it was decided, was recognized, and the caſe itfelt allow- 
319. cd to be law. 


So alſo in another caſe of debt upon an obligation, canditioned 
EI 2 to pay lo much moncy, if auch a ſhip returned within fix months 
A8. . Ds . | from 


AND RES POND ENT I A. 
from Oftend in Flanders to London, which was more by theCH-AP. 
third part than the legal intereſt of money; and if ſhe do not XXI. 
return, then the obligation to be void: the defendant pleaded, Wnny,me/ 
that there was a corrupt agreement betwixt Himſelf and the 5 
plaintiff, and that at the time of making the obligauon, it was 
agreed betwixt them, that he ſhould have no more for intereſt 
than the law permits, in caſe the ſhip ſhould ever return; and 
avers that the obligation was entered into by covin, to evade 
the ſtatute of uſury, and the penalty thereof : upon this aver- 
ment the plaintiff took iflue, and the defendant demurred. 

Lord Chief Baron Hale,—Clearly this bond is not within the 
ſtatute, for this is the common way of inſurance ; and if this 
were void by the ſtatute of uſury, trade would be deſtroyed, 
It is not like to the caſe, where the condition of the bond is to 
give ſo much money, if ſuch or ſuch a perion be then alive; for 
there is a certainty of that at the time, But it is uncertain and 
a caſualty whether ſuch a ſhip ſhall ever return or not. 


In. another caſe of debt upon an obligation for 3001. the con- Soome v. 
dit 


ion was, that if ſuch a ſhip went to Surat in the Ea Indies, Ch. 1 Sider 
and returned ſaſe; or if the owner, or the goods laden on board 5 27. 28. 
the ſhip returned fafe, then the defendant was to pay the princi- g F 2 
* pal to the plaintiff, and 404. for each 100/.; but that it the ſhip & P. 418 | 
ſhould periſh by unavoidable caſualties of fea, fire, or enemies, © 
to be proved by ſufficient teſtimony, then the plaintiff ſhould ” 
have nothing. The doubt was, whether this was an uſurious 
contract: and it was ſaid to be ſo, becauſe the payment de- 
pended upon ſo many things, one of which in all probability 


would happen. But the whole court held it not to be within the 


Itatute. = | 
Lord Chief Juſtice Bridgman took a diſtinction between a 
bargain of this kind, and a loan: for where there is a bargain, 
as here, and the principal is hazarded, that cannot be within the 
ſtatute of uſury : but it is otherwiſe of a loan, Where the prin- 
cipal is not in danger. Here there are apparent riſks of the ſea, 
fire, and enemies, and the length of the voyage; all of which en- 
danger the loſs of the principal. Theſe bottomry contracts are 
tor the advancement of trade, and therefore judgment mutt be 
{or the plaintiff. Nos E En 
Theſe caſes are all uniform in the principle which they go to 
eſtabliſh, that on account of the riſk, the intereſt ſhall be larger 
than the common rate: but notwithſtanding this, a caſe is to be 
tound in the Equity Reports, which directly tends to deſtroy the 
rule of deciſion in all theſe caſes. | : 
A part owner of a ſhip borrowed money of the plaintiſf upon Pandy v. 
a bottomry bond, payable on the return of the thip from the Turner. 
| g F „ e. 8 b . Equity 
voyage, ſhe was then going in the ſervice of the Ea Trdia 6.4.) Abr 
Company, who broke up hd ſhip iu the Za? Indies; and the 373. e 
owners brouglit their action agaiuſt the Company, and recover- 


OF BOTTOM RI 
CH A P. ed damages, which did not, however, amount to a full ſatisfac- 
E XXI. tion. The plaintiff brought his bill to have his proportionable 
| m—_—_— {tit out of the money recovered ; but his bill was diſ- 
| miſſed, and he was left to recover as well as he could at law; 
for a court of equity will never afſiſt a bottomry bond, which 
carries unreaſonable interest. | : 
This caſe conveys a very unmerited cenſure upon bottomry | 
bonds, not at all warranted by the long chain of uniform de- 
cifions in their favor. Indeed, from the very nature of the 
contract, they are to carry the naval intereſt, which is always 
„P. 419 greater than land intereſt, in proportion as the riſks run by the 
ender on bottomry are much greater than thoſe which a lender 
upon common bonds incurs. | | 
4 Com. Dig. To be ſure if a contract were made, by colour of bottomry, 
1% 3. in order to evade the ſtatute, it would be uſurious and void, and 
aVezey,146. highly de ſerving of all the cenſure and diſcouragement which 
the courts, either of law or equity, could poſſibly throw 
upon It. IN 
In England then it is clear, from theſe caſes, that there is 
nothing unlawful in the contract of bottomry : but-ſome Writers 
| in foreign countries have endeavoured to hold it up to the world, 
ch d. in illicit and an uſurious bargain. Straccha, who has written 
Afſ.u.. upon inſurances, has introduced a long diſſertation to prove the 
Not. 26. truth of this poſition ; and ſeveral other writers have either pre- 
ceded or followed him in ſupport of the ſame doctrines. If, in- 
deed, the money 10 lent, were given merely by way ofa loan, 
and ſuch exceſſive intereſt were demanded for the uſe of the 
money only, there might be force in the objection. But when 
it is conſigered as the price of the great riſks incurred, it has 
not the leaſt ſemblance of uſury; it is a fair and conſcientious 
contract, highly beneficial to the commerce and general in- 
tereſts of ſociety. Rl | SL Ng 
pothier Theſe authors have met with very able oppoſers in Pot hier 
Avanture a and Emerigon, who have clearly ſhewn the fallacy of their doc- 
la groſſe. trine ; and they have proved to demonſtration, that even the 
Not. 22 fathers of the church have acknowledged, that this contract has 
2 Emer. 390. nothing in it offenſive to religion or goods morals. Almoſt all 
8 the writers of eminence agree with the two laſt named, as to the 
—_ ag * legality of loans on bottomry and at reſpondentia: and it is 
Roccus de now univerſally admitted and practiſed in all che maritime and 
Navibus et trading countries in Eurgpe. | Ir 
Naulo. not. But us the hazard to be run is the very baſis and foundation 
8 of this contract; it follows, that if the riſk is not run, the lender 
n. 487. cannot be entitled to the extraordinary premium; for that would 
be to open a door to means by which the ſtatutes of uſury might 
Bay be evaded, This was ſo decided in the Court of Chancery. 
*P.420 The cafe was upon a bottomry bond, whereby the plaintiff 
was bound in conſideration of 4004. as well to perform the 
5 | 8 voyage 


AND RESPONDENTIA. 


voyage within fix months, as at the fix months end to pay the Fol HAP, 

4000. and gol. premium, in caſe the veſſel arrived ſafe, and was XXI. 

not loſt in the voyage, It happened that the plaintiff never went 
the voyage, whereby the bond became forfeited, and he now Deguilder 
preferred his bill to be relieved. Upon the former hearing as Y-Vepcitter, 

the ſhip lay all the time in the port of London, and there was no IVern. 263. 
hazard of loſing the principal, the Lord Keeper thought fit to 
decree, that the defendant thould loſe the premium of 40. and 

be contented with his principal and ordinary zntereſl, And now, 
upon a rehearing, he confirmed his former 'decree. | ” 

With this decree, which is equitable and juſt, the , French 

writers agree. They ſay that in ſuch a caſe, © Liemprunteur tar 1 
« ſera bien oblige de rendre la ſomme qui lui a été prẽtée, mais eee BY 
ili ne ſera pas oblige de payer en outre la ſomme qu'il a promis Avanture 

de payer pour le profit maritime; car le profit maritime ètant Not. 38. 
je prix des riſques que le preteur devoit courir des effects ſur 2 Valin 10. 
“ lefquels le pret a ètè fait, il ne peut lui ètre dade profit mari- 

time quand il n'a couru aucuns riſques, ne women pas y avoir 

un prix des riſques, s'il n'y a pas eu de niques.” 

Bottomry bonds generally expreſs from what time the riſk vide the 
| ſhall commence, as that the ſhip ſhall fail from London to ſuch Appendix. 
a port aboard, &c. In ſuch caſes, the contingency does not No. 2. 
commence till the departure: and therefore if the ſhip receive 
injury by ftorm, fire, &c. before the beginning of the voyage, 8 
the perſon borrowing alone runs che hazard. But if the con- 3 

dition be, ** that if the ſhip ſhall rot arrive at ſuch 2 place by ath . 

ſuch a time, then & c.“ in theſe inſtances, the contract com- 127. 
mences from the time of ſailing, and a different rule as to the 

loſs, will neceſſarily prevail. | | dE 

We have ſhewn at the beginning of this chapter, that the . 
amount of the loan on bottomry or reſpondentia, in this country 2 Magens. 
is not reſtrained by any regulation whatever; although it is in 28. 106, 
many maritime flates by expreſs ordinances : that the only re- 
ſtriction in the law of Zzgland is, with reſpect to monev lent on 55 

ſhips and goods going to the At Indies, which, by ſtatute, EV mm 

muſt not exceed the value of the property on which the loan is 

made. It remains then to fee what thoſe riſks are, to which p 2s 

the lender undertakes to expoſe himſelf. Theſe "ag the moſt 93 


— 


part mentioned in the condition of the bond, and are nearly the vide the 
lame, againſt which the underwriter, in a policy ef inſurance, Appendix. 
undertakes to indemnify, * Limita hoc ſingulariter, ut creditor No. 2. 
* ſubeat periculum navigationis, in caftbus fortuitis tantum.” Roccus de 
"Theſe accidents are, tempeſts, pirates, fire, capture, and every Navibus. 
other misfortune, except ſuch as ariſe either from the defects of Not. 51. 
the thing itſelf, on which the loan is made, or from the miſcon- OE; 
a”; INE : 2 Valin. 14. 
duct of the borrower : for, ſays the Italian lawyer, laſt quoted, Roccus loc. 
in continuation of the above ſentence, „ Secs ef ii infortuninn! cit. 
* ver naufragium ex cul) debitorts procefſerit, quia tunc creditir 
# | | | n 


— 
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CHAP." nm tenetur de periculo, et damno, in quod incurritur ex culjd © 


XXI. © wehentts, prout in ſimili deciditur in materid afſectrationis, ut 


1 , © quantumcumque afſecuratio fit generalis, non contincat pericu- 


« lum, aut damnum, quod facto afſecurati contingit.” _ 
Parton v. It ſeems to have been a doubt late in the laſt century, whether 
Wolliford. à loſs by the attacks of pirates was a riſk which the lender on 
3 Conib. 56. pottomry had by his contract undertaken to bear; for it was 
F _ argued in the King's Bench, in the reign of James the Second. 
But the court were of opinion, that piracy was one of the dan- 
gers of the ſeas; and the defendant had judgment. 8 
The lender is anſwerable likewiſe for loſſes by capture; or to 
ſpeak more accurately, if a loſs by capture happen, he cannot 
recover againſt the borrower ; but in bottomry and reſpondentia 
bonds, capture does not mean a mere temporary taking, but it 
muſt be ſuch a capture as to occaſion a total loſs. And there- 
fore if a ſhip be taken and detained for a ſhort time, and yet 
arrive at the port of deſtination within the time limited, (it time 


1 obligee may recover. 8 | | E766 

2 Ibis doctrine was laid down by the whole Court of King's 

| Jo ev. Bench, in a cafe uon a bond of this nature; the proceedings 
Þ * which were fully ſtated, when the unanimous opinion of 
Term. 23 the court was delivered by Lord Mansfield. This comes be- 
Geo. 3. fore the court upon a motion, on the part of the defendant, 
| for a new trial. It was an action of debt upon a bottomry 
bond; the condition of which was, that upon the ſhij)'s ſaſe 

P. 422 *arrival at New ort, a certain ſum of money ſhould be paid to 
19 the plaintiff; but that in caſe. the ſhip ſhould miſcarry, be loſt, 
4 caſt away, or taken by the enemy, the plaintiff ſhould have 
nothing. The defendant pleaded three pleas : 11t, Von eff face 

tum; 2dly, Ihat the ſhip did not arrive at New Yort, the port 

of deſtination ; 3dly, That the ſhip was captured, Upon the 

two firit pleas iſſue was joined; and to the laſt, there was 

: a replication of recapture, The facts, which appeared in evi- 
— 1 g dence on the trial are theſe: the ſhip was raken befere her 
arrival at New York, by two American privateers, which de- 
4: tained her for one month, and plundered her of her ſtores; at 
/. which time ſhe was retaken by an Engli/o privateer, and carried 
| into Halifax. The Admirality Court adjudged her to be a good 
prize to the Hngliſb privateer, and decreed that ſhe ſhould be 
reſtored to the original owners, on paying one eighth for ſalvage : 
that ſhe proceeded with the remainder of her cargo to New York, 
and earned her freight: that the value of the ſhip was not ſufh- 
eient to ſatisfy the bond. Theſe are the facts. Now it is clear, 
that, by the law of England, there is neither average nr ſalvage 
up- a bittomry bund. It was indeed contended at the bar, on the 
part of the defendant, that this caſe was within the ſaving of 
the bond; for it is provided, that in caſe of loſs by capture, 
| &c. 


be mentioned in the condition) the bond is not forfeited, and the 
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&c. the bond ſhould be. void: aud that here there was a C H AP. 
capture, and a detention for one month. But upon contide- XXI. 
ration, we think that a capture within this condition, does no! 
mean a rempzrary capture, but it muft be a total loſs: now here 
it was not ſuch a capture as to occaſion a total luis. The 
voyage was not loſt, for the defendant purſued it and earned 
his freight. Freight depends upon the fafery of the ſhip; aud 
as the freight was earned, the ſhip muſt have arrived ſafe at 
the port of deſtination. In whatever way we determine this 
caſe, there muſt be a hardſhip: but we are all of opinion, that 
the verdict is right, and that the rule for a cew trial mull be 
diſcharged. „„ | nts | 5 

From this caſe we not only learn what ſhall be deemed a 
capture, within the meaning of that word in a bottomry bond, 
but we derive from it a piece of very eſſential information, 
namely, that a lender on bottomry, or at reſpondentia, is 
neither intitled to the benefit of ſalvage, nor liable to contti- 
bute in caſe of a general average. This was expreſsly ſaid by 
Lord Mansfi:14 in delivering the judgment of the court. His 
Lordſhip's opinion is confirmed by the ſtatute of the 19th of _ 
George the Second, c. 37. which allows the benefit of falvage to Geo. 2. 
to lenders upon ſhips or goods going to the E Jude,; clearly © 37-L. 5. 
ſhewing that there was no ſuch thing at the Common Law, 
otherwiſe there was no occaſion to make ſuch a proviſion. | 

In this reſpect our law differs from that of France, for the 1% Guidon, 
ordinances, and indeed it ſeems always to have been the caſe c. 10. Art. 5+ 


ſhall be ſubject to general or groſs average, in the ſame manner 2 Emer- Fog. 
as inſurers are upon policies of inſurance; for that as the con- | 
tracts depend upon the ſame principles, they are ſubjeA to the 
ſame regulations. fn 5 | | EE 

Our Ton in this reſpect is different alſo from that of Den- 
mark, This lately appeared in a cauſe tried in the King's 
Bench before Lord Kenyon at Guildhall, DR A | 

It was an action on a policy of inſurance upon a re/pondentia Walpole v. 
bond on ſhip and goods, at and from B. to C. The ſhip was Ewer. 
Daniſh, and an average loſs was ſuſtained upon the goods to Sitt. aſter 


reſpondentia bond, had been called upon to contribute; and 
n brought his action againſt the Eugliſb underwriters for the 
amount of that contribution. 5 5 
Lord Kenyon Chief Juſtice.—By the law of England, a ler- 
der upon re/pondentiz is not liable to average loſſes ; but is 
entitled to receive the whole ſum advanced, provided fhip 
and cargo arrive at the port of deſtination. The plaintiff 
contends, that as by the law of Denmark, ſuch lenders upon 
veſpondentia are liable to average, and bound to contribute ac 
cording to the amount of their intereſt, the inſurer muſt an- 
; ; EG | ſwer 


P. 443 | 


* 3 N 7 As. p 0 
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in that country, expreſsly declare, that the lenders on bottomry 2 Valin. 19. 


the amount of 61. 15s. per cent. and the plaintiff as holder of a Iriu. 17 —— 
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OF BOTT O MRT 
CH AP. ſwer to them, The Daniſh Conſul has proved that he received 
XXI. a judgment of the Court of Copenhagen, the decretal part of 
_w Which proves the law of Denmark to be as the plaintiff has ſtated 
it. The opinions of feveral men of eminence in that country 
have been offered on cach fide : but I reject them, becauſe the 
. folemn deciſion of a court of competent juriſdiction is of much 
greater weight, than the opinions of advocates, however emi- 


* P. 424 * nent, or even than the extrajudicial opinions of the molt able 
J P 


judges. It ſeems as if in this caſe, the underwriters were 
bound by the law of the country, to which the contract relates 

Verdict for the plaintiff. (2) Bu | 
It has been ſaid, that if the accident happen by the default 
of the borrower, or of the captain, the lender is not liable 
and has a right to demand the payment of the bond. If, there 
fore, the ſhip be loſt by a wilful deviation from the track of the 
| voyage 


Oe —_. „ ts 


(a) This is not the only caſe, in which the inſurers have been 
held liable to indemnify, the inſured having been obliged by thc 
law of a foreign country to pay a larger ſum than by the laws « 
England could have been demanded 2 though to be ſure, in the 
caſe about to be quoted, there ſeems to have been an uſage proved; 
and upon that the learned judge much relied. | 
Newman v. It Was an action on a policy, upon a cargo of fiſh from New 
Caraler, Joundland to any port of Spain, Portugal, or Italy. The fy 
Sitt. at met with bad weather, and put into Alicant and Leghorn to repal, 
Guildh. af- The captain being owner, preſented a petition to the commercul 
ter Hilary, court of Pi, to adjuſt the general average, as he had put in for tt 
eneral benefit of all concerned. The court, according to li 
uſual courſe (which appears to be a very extraordinary one) at 
juſted the loſs by hangs the cargo at its ſull value, but the ſi 
only at one half, and the freight at one third: and they alſo chay 
ed as a part of the general average, the ſeamens wages andpre 
viſions, while in port. The defendant, as underwriter, had pat 
into court as much as would coxer the average; if adjuſted accom, 
ing to the memorandum in the policy, and the law and uſage 
England. The queſtion was, whether the plaintiff having ben 
compelled to pay beyond that ſum according to the calculation d 
the ſentence of the court of Pia, it was concluſive upon the c 
fendant, and the plaintiff was entitled to recover his average!) 
the ſame ſtandard, The plaintiff called ſeveral brokers, who fail 
that in repeated inſtances they had adjuſted averages under fin! 
lar ſentences of the court of P/; and the underwriters, thow! 
with reluctance, had always paid them. | 
Mr. Juſtice Buller.—On the e Bow, the plaintiff wov# 
fail; but in all matters of trade, uſag#1s a ſacred thing. 1% 
not like theſe foreign ſettlements of average, which make under 
writers liable for more than the ſtandard of Engliſb law, But! 
you are Jatisfied it has been the uſage, upon the evidence gie 
it ought not to be ſhaken, The plaintiff had a verdict according! 
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voyage, the event has not happened, upon which the borrower CH AP. 
was to be diſcharged from his obligation, This has been de- XXI. 
cided in ſeveral caſes. == | | | : — 
An action of debt was brought upon an obligation for per- Weſtern v. 
formance of covenants in an indenture, wherein it was recited, pag El, 
that ſuch a ſhip was in the ſervice of the Ea Inalia Company, r TOW 
and that it was to obey ſuch orders as they or their factors 
* ſhould give; and that ſhe was defigned for a voyage from * P. 425 
London to Bantam, and from thence to China or Forme. 
The plaintiff lent 500“. upon the hull of the ſhip, and the de- 
fendant covenanfed to pay, if the ſhip went from Lond:n to 
Bantam, and returned from thence directly to Landon, 550). : 
if from London to Bantam, and from thence to Chiaa or For- 
ma, and returned to London within 24 months 6501. If ſhe 
returne] not within 24 months, then to pay 51. per ren I 
above 650. till the 36 months; and if ſhe returne:] not within). 
36 months, then to pay 7104. unleſs it can be proved by Willy, 
hat the ſhip returned not, but was loſt within 36 months. 
The ſhip in fact, went from London to Bantam, and from 
thence to Surat, and other parts, and ſo returned to Bantam: 
and in her voyage from Bantam to London, was loſt within 36 
months: upon which the preſent action was brought. 
The court inclined to be of opinion, that this ſhip having 
deviated from the voyage deſcribed, in going to Surat, the 
plaintiff was not to bear the loſs, and was conſequently entitled 
to recover. They, however, took time to deliberate; and after 
conſideration, gave judgment for the plaintiff, =. | 
In another caſe of debt upon a bottomry bond, the defen- Williams v. 
dart pleaded, that the ſhip went from Londen to Barbadzes, jine 3 
deviatione, and afterwards ſhe returned from Barbados towards TY 
London, and in her return was loſt in vcyagio praedifts; the En 446. 
plaintiff replied, that the ſhip in her return went from Barbaces S. C. 
to Jamaica; and that after a ſtay there, ſhe returned from Ja- 
muaica towards London, and was loft, and ſo ſhews a deviation, 
The defendant rejoined, that ſhe was preſſe: into the king's. 
ſervice, and ſo was compelled to go to Jamaica, which is * 
deviation pleaded by the plaintiff; without this chat ſhe deviated 
atter ſhe was prefled. The plaintiff demurred, and judgment 
was given for the plaintiff. The plea of the defendant is not 
good; for he pleads that the ſhip went from Landon to Bar- 
badces without deviation, and that in the return ſhe was loft 
in the voyage aforeſaid; but it does not ſhew without devia- 
ion. Now the condition is Jo in expreis words, and he ought 
to ſhew expreſsly that he has performed the words of the 
condition, 1 | 


* The ſame rule of deciſion has been adopted in the Courts of s p. 426 
Equity. . | | VVV 
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The plaintiff entered into a penal bond to pay 408. per 
month for 504. the ſhip was to go from Holland to the Spaniſh 


22 ande, and ts return to England: but if ſhe periſhed, the de- 


1 Equity 
Caſes Abr. 
272. 2 

Ch. caſes 
130.4 


C. I. p. IA. 


21 Geo. 2. 


e. 4. 


Lex Mere. 


Red. th cd. 
p- 128. 
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tendant was to loſe his 501. The ſhip went accordingly to the 
Spaniſh iſlands, took in Mcors at Africa, then went to Bar. 
badzes, and periſhed at fea, The plaintiff, being ſued at lay 
upon the bond, came into equity, ſuggeſting that he deviation 
was through neceſſity. But this bill was Glmiffed, except as to 
the penalty, SIO *% x „ 

There is no reſtriction by the law of England as to the per. 
ſons, to whom money may bEYent on bottomry, or at re- 


ſpondentia. (a) In a former pat of this work, we gave. the 
hitory of a ſtatute introduced to our code of laws, to 
prevent inſurances from beitig-made-@n- the ſhips or goods of 
Frenchmen, Curing the then 1 with France, The 
ſame ſtatute allo prohibited his MajeRy's ſubjects from lend- 
ing money on bottomry or at refpondentia on any ſhips or goods 
be long ing to France, or to any of the French dominions or 
plantations, or the ſubjects thereof and in cafe they ſhould, 
ſuch contracts were declared void; and the parties thereto, ot 
the agent or broker interſ{ering therein, were to torfeit 500k 
That act was not of long continuance, on accour:t of the 
peace which almoſt immediately followed it : and probably for 
the reaſons, which were urged by the eminent ſpeakers of thoſe 
days and which we formerly took an opportunity of inſerting 
theſe reſtraints upon this ſpecies of contract were never agalt 
revived by any ſubſequent law. : | 1 | 
It frequently happened, as appears by the preamble to the 
ſtatute, that the borrowers on bottomry, or at reſpondenti, 
became bankrupts after the loan of the money, and before tht 
event happened, which entitled the lender to repayment: by 
which means the debt could not be proved under the con- 
miſfion and the lenders were left to ſuch redrefs as they coul 
obtain from the bankrupt, who had previouſly given up ever 


* P. 427 * thing to his other creditors. This being. likely to prove a dl 


I9 Geo. 2. 
T. 32. ſ. 2. 


couragement to trade, parliament was obliged to inte rpoſe 
and it accordingly enacted, That the obligee in any bottom 
or reſpondentia bond, made, and entered into upon a god 
« and valuable confideration, bond fide, ſhould be admitted to 


claim, and after the contingency ſhiuld have happened, to pri 


* his,or her debt or demunds in reſpect of ſuch bond, in like mann! 


« as if the contingency had happened before the time of the iſſuint 
„% the com mi ſſion , bankruptcy againſt ſuch obligor, and ſhoul 
46 be entitled unto, and ſhould have and receive a proportion 
* able part, (hare, and dividend of ſuch bankrupt*s eftate, it 

7 / 46 proporuol 


—— 


2— — = << At CE —— ( 


() See one exception as to loans on the ſlips of foreignen 
trading to the Lali Indies, ante page 411. | | 
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i proportion to the other creditors of ſuch bankrupt, in like CH AP, 
4 manner as if ſuch contingency had happened before ſuch XXI. 
« commiſſion iſſued: and that all and every perſon or perſons, -= 
« againſt whom any commiſſion of bankruptcy ſhould be 5 
« awarded, ſhould be diſcharged of and from the debt or debts 
« owing by him, her, or them, on every ſuch bond as afore- 
&« ſaid, and ſhould have the benefit of the ſeveral ſtatutes now 
c jn force againſt bankrupts, in like manner, to all intents _ 
„ and purpoſes, as if ſuch contingency had happened, and 
« tne money due in reſpect thereof had become payable, be- 
« fore the time of the iſſuing of ſuch commiſſion.” - 5 

By the ſtatute books it appears, that the maſters and mari- 
ners of ſhips having taken upon bottomry greater ſums of mo- 
ney than the value of their adventure, had been accuſtomed 
wilfully to caſt away, burn, or otherwiſe deſtroy the ſhips 
under their charge, to the great loſs of the merchants and ow- | 
ners: it was therefore enacted, That if any captain, maſter, 16 Od 
&« mariner, or other officer belonging to any ſhip, ſhould willully c. 6. f. 12. 
& caſt away, burn, or otherwiſe deftroy the ſhip unto which he | 
& belonged, or procure the ſame to be done, he ſhould ſuffer 
« death as a felon.” The duration of this act having been limited 
to three years, it became extinct: but the neceſſity of ſuch a 22 and 93 
proviſion was ſo great, that a ſimilar law was made a few years Cha. 2. c. 
afterwards, and is ſtill in force. . I. Bas, 

As the commerce of the country increaſed to an amazing 
degree, ſo the cuſtom of lending money on bottomry became 
alſo very prevalent: and as the lenders had ſubjected themſelves 
to great riſks, they began to think it neceſſary to protect their | . | 
* property by nfuring to the amount of the money lent. In P. 428 
a former chapter, much was ſaid of the mode by which in- 
ſurances on ſuch property were to be effected; and we then 
law from the caſe of Glover v. Black, that it was neceſſary to Viꝗe ante e. 
inſert in the policy that the intereſt inſured was bottomry or x, 3 Burr. 
reſpondentia, and that ſuch was the law and practice of mers 1394. 
chants. From this caſe too it is evident, that when a - perſon 
has inſured a bottomry or reſpondentia intereſt, and he reco- 
vers upon the bond, he cannot alſo recover upon the policy : 
becauſe he has not ſuſtained a loſs within the meaning of his 
contact; and to ſuffer any man to receive a double ſatisfaction 
would be contrary to the firſt principles of inſurance luw. 
As it is merely a, contract of indemnity, a man ſhall never re- 
ceive leſs; nor can he be entitled to recover more than he 


«mount of the damage he has, in ſact, ſuſtained, _ 
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OF INSURANCE UPON LIVES. | 


*CHAPTER Tus TWENTY - SECOND. 


Ot Inſurances upon Lives, 


| A N Infurance upon Life is a contract, by which the under. 
writer for a certain. ſum, proportioned to the age, health, 
profeſſion, and other cir cumſtances of the perſon, whoſe life i 
the object of inſurance, engages that that perſon ſhall not die 
within the time limited in the policy: or if he do, that he wil 


pay a ſum of money to him in whoſe favour the policy wa 


granted. Thus if 4. lend 100, to B. who can give nothing 
but his perſoral ſecurity for repayment : in order to ſecure him, 
in caſe ot his death, B. applies to C. an inſurer, to inſure hu 


Hſe in favcur of 4 by which means, if B. die within the time 


limited in the policy, A. will have a demand upon C. for the 


amount of his inſurance. 


1 Poſt lech 
150. 


The advantages reſulting from ſuch inſurances are many and 
obvious: and moſt of them may be reduced under the following 
claſſes. Jo perlons poſſeſſed of places or employments ſo 


life; to maſters of ſamilies, and others, whoſe income is ſib- 


Jeet to be determined, or leffened, at their reſpectike deaths; 
who, by inſuring their lives, may ſecure a ſum of money tc 


the uſe of their families. To married perſons, where a joir 
ture, pepſion, or annuity, depends on both or (ither of ther 
lives, by infurig the liſe of the perſons entitled to ſuch a 


nuity, pen ſion or jointure. To dependents upon any obe 
perſon, during whoſe life they are entitled to a falary or bent 


. 430 


faction, and whoſe life being inſured, will enable ſuch deper 
dents, at the death of their benefactor, to claim from t 
inſurers a ſum equal to the premium paid, To perſons wanti 


to borrow money, who, by inſuring their lives, are enabled ui 
give a ſecurity for the money borrowed. Theſe, and mal! 
other advantages, being ſo obvious, the Biſhop of Oxford, dj 
Thomas Allen, and ſome other gentlemen, were induced 
* apply to Queen Anne to obtain her charter for incorporati"l 
them and their ſucceſſors, whereby they might provide for tw 


ſamilies, in an eaſy and beneficial manner. Accordingly, in th 
year 1706, her Majelty granted her royal charter, incorporaiY 
them by the name of The Amicable Society for a perpetuf 
* Aſſurance Office,” giving them a power to purchaſe lan! 

an ability to ſue and be ſued in their corporate capacity, aut 

common ſeal for the more eaſy and expeditious management 
the affairs of the Company, | 


a 4 


ing the inſurance, chuſes to truſt their fingle ſecurity, 


OFF INSURANCE UPON LIVES. 
The benefits, which accrued to the public from this ſpecies CHAP, 
of contract, were found to be fo extenſive, that another office XXII. 
was eſtabliſhed by deed enrolled in the court of King's Bench 
at Weſiminſler, for the infurance of lives only. The name of 
this office is the © /ocrety for equitable afſurance in lives and ſur- 


vi vorſſups. - Beſides this, the two Companies of the Raya! 


Exchange and London Aſſurance, obtained his Majeſty's charter, 
to enable them alſo to make 1nſurances on lives. Ihe charter 
points out the advantages of ſuch inſt itutions; for it ſtates as 
the ground, on which ſuch a permiſſion 1s to be granted, That 


it has been found by experience to be of benefit and advan- 


A tage, for perſons having offices, employments, eſtates, or 
„ other incomes, determinable on the life or lives of theu:ſelves 
© or others, to make aſſurances on the life or lives, upon which 


© ſuch offices, employments, eſtates, or incomes are deter- 


„ minable Private underwriters alſo may enter into policies 
of this nature, as well as any other, provided the party, mak- 

The antiquity of this practice cannot be very eafily aſcer- Le Guidon, 
tained ; however we find traces of it in ſome very old authors e he? 
In the French book entitled Le Guiden, we find it mentioned, vu IN 
as a contraQ perfectly well known, at that time, in other coun- 


tries. The avthor of that book, however, tells us in the lame 


paſſage, that it was a ſpecies of contract wholly forbidden in 
France, as being repugnant to good morals, and as opening a 
door to a variety of frauds and abuſes. Such indeed, the law 2 Valin. 54. 
of France continues at this day: and inſurances upon lives are 2 Magens. 
prohibited in other countries of Europe by poſitive regulation. 70. 

The ſame French author has, however, gone a little too far in Le Guid. 
aſſertivg, that the other countries, in which they had been till loc. cit, 


* that time ee were alſo obliged to forbid them. This * P. 431 
had not gertainly taken place at that time, as may be inferred 


{from the 6Gth article of the laws of Wiſbuy : and in England pram; ef | 
they never had been prohibited, The learned Kcecus allo takes 3 "om 
notice of them as legal contracts, and quotes various authors ia 
ſupport of his opinion. — ris 

_ Theſe inſurances being thus ſanctioned in England by royal. 
authority, and the funds of the different ſocieties having very | 
much increaſed, and being fixed on a flable and permanent x Mag. 33 
foundation, contracts of this nature became ſo much a mode of 5 
gambling (for people took the liberty of inſuring any one's life, 
Without heſitation, whether connected with him, or not, and 
the inſurers ſeldom aſked any queition about the reaſons, for 


_ which ſuch inſurances were made,) that it at laſt became a ſub- 


ject of parliamentary diſcuſſion. The reſult of that diſcuſſion 14 Geo. 3. 


Was, that a ſtatute paſſed, by which it was enacted, © That no © 48. 1. wh 


”* Inſurance ſhould be made by any perſon or perſons, bodies 


” pPoliick or corporate, vn the life or lives of any perſon or Per- 


« tons 


Bbg 


CHAP. 
XXII. 
— 


OF INSURANCE UPON LIVES. 


e perſons, or on any other event or events whatſoever, wherein 
{© the perſon or perſons, for whoſe uſe, benefit, or on whoſe 
account, ſuch policies ſhould be made, ſhould have no intereſt, 


« or by way of gaming or wagering and every inſurance made, 


« contrary to the true intent and meaning thereof, ſhould be 


* null and void to all intents and purpoſes.” And in order 


Sect 2. 


Sect 3. 
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more effectually to guard againſt any impoſition or fraud, and 
to be the better able to aſcertain, what the intereſt of the perſian, 
entitled to the benefit of the infurance, really was, it was fur 
ther enacted, by the ſame ſtatute, that it ſhould not be lawful . 
* to make any policy or policies on the life or lives of any per- 
„ ſon or perſons. or other event or events, without inſerting in 
ſuch policy or policies, the perſon's name intereſted therein, 
or for whole ule, benefit, or on whoſe account, ſuch policy 
was ſo made or underwrote. And that in all caſes where the 
inſured had an intereſt in ſuch life or lives, event or events, 
* no greater ſum ſhould be recovered, or received from the in- 
« ſurer or inſurers than the amount or value of the intereſt 
« of the infured in ſuch life or lives, or other event or 
«© events.” 8 . 5 5 
It has been held chat a porn, en a note given ſor money 
won at play, has not an inſurable intexeit in the life of the maker 
of the note. £43 5 5 
An action was brought on a policy on the life of James Ruſſel] 
from the 1ſt of June 1784 to the iſt of June 1585. Ruſſe! 
was warranted in gcod health, and by a memorandum at the 
{cot of the policy it was declared that it was intended to cover 
the ſum of 500c/. due from Ruſſell io the plaintiff, for which he 
had given his note payable in one year from the 14th of May 
1784.—Two objections were made on the part of the defendant : 
1ſt. That part of the conſideration for the note was money won 
vo an : 2dly. That Ruſſell at the time he gave the note was an 
Inlant. : | 
Mr. Juſtice Buller nonſuited the plaintiff upon the ground 
of part of the confideration of the note being for a gaming tran- 
ſaction; and therefore there was a want of intereſt in the plain- 
tiff. But as to the other objection on account of infancy the 
intereſt muſt be contingent, for Ruſſell might or might not avoid 
his note; and he doubted much whether ull fo avoided, the note 
muſt not be taken againſt a third perſon to be the note of an adult, 
'for the maker of the note only could take the objection. (a) 
5 5 | . 


cc 


(a) There is a caſe of Roebuck v. Hammerten, in which a 
policy made, in order 10 decide upon the ſex of a particular 
perſon, was held to fall within the prohibition of this ſtatute. 
In another caſe, a policy having been made, on the event of 
there being an open trade between Great Britain and the pro- 

OP : Vince 


are to be followed. 


_ * ſhall, by the permiſſion of Almighty God, live and continue 


means whatſoever, ſuicide or the hands of juſtice excepted, 
death muſt happen within the time limited, otherwiſe the inſu- 
rers are diſcharged. But ſuppoſe a mortal wound is received 


during the exiſtence of the policy, and the perſon languiſhes 
till after the term limited in the contract, what ſays the law ?. 


wiſe the inſurers are not reſponſible. This very caſe was put 


Opinion of the Court, in the caſe of Lockyer v. Mey. Suppoſe, vide ante 
ſaid the learned judge, an inſurance upon a man's life for a year, p. 33. 


of, che queſtion, whether he did or did not die within the term 


Mansfield ſaid, that it was clear the plaintiff could not recover. 
1ſt. Is this an intereſt within the act? It was made to prevent 


Intereſt within the act. But 2dly, The policy is void, by not 


OF INSURANCE UPON LIVES  _ 
The remaining obſervations and rules upon this ſubjeRt are CH A P. 


very few and ſhort : becauſe thoſe general rules and maxims, XXII. 


upon which ſo much has been ſaid with regard to inſurance L- 
in general, are alſo applicable to this ſpecies of them: the ſame 


mode of conſtruction as to be adopted; fraud will equally affect 
the one as the other; the ſame attention muſt be paid toa rigid 
compliance with warranties; and the ſame rules of proceeding 


2 


With reſpect to the riſk, which the underwriter is to run # P. 433 


this is uſually inſerted in the policy; and he undertakes to an- 


ſwer for all thoſe accidents to which the life of man is expoſeg, Vide the 
unleſs the cefluy que vie put himſelf to death, or he die by the Appendix. 
hand of juſtice. 'The policy as to the riſk, generally runs in No. 3. 
theſe words: The ſaid inſurers, in conſideration of the ſum _ 

% paid, do aſſure, aſſume, and promiſe, that the ſaid A. B. 


“ jn this natural life for and during the ſaid term, or in caſe he 
© the ſaid A. B. ſhall, during the ſaid time, or before the full 
« end and expiration thereof, happen to die by any ways or 


„then, Se. We ſee, that this contract expreſsly ſays, the 


Agreeably to the decifion of this point, in caſes of marine inſu- Vide ante 
rances, not only the Cauſe of the loſs, but the loſs itſelf, muſt “ 2. P. 37. 
actually happen, during the time named in the policy, others | 


by Mr. Juſtice Wiges, in his argument, when delivering the 


and ſome ſhort time before the expiration of the term, he re- 
ceive a mortal wound, of which he dies after the year, the in- 
ſurer would not be liable. 


But when an infurance is made upon a man's life, who goes 
to ſea, and the ſhip in which he ſailed was never afterwards heard 


inſured, Is a fact for the jury to aſcertain from the circumſtan- 
ces, which ſhall be ee e evidence. | De 


3 PP, 
vince of Maryland, on or before the Gth of July 1778, Lord 


gambling policies. Every man in the kingdom has an intereſt 
In the events of war and peace ; but I doubt whether that be an 


having the name inſerted according to the 2d ſection of the 
ſtatute, 555 2 1 a 
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CHAP. Thus in an action on a policy of inſurance on the life of L. 
XXII. Macleane, Eſq; from the 3oth of Farwary 1772, to the zoth 
— Of Ju, 1778, it appeared in evidence, that about the 28th 
Patterſon v. of November 1777, Macleane failed from the Cape of Good Hope 
Black in the Swalkv ſloop of war, which ſhip not being afterwards 
1+ ee heard of, was ſuppoſed to have been loſt in a ſtorm, off the 
Hill. vac. Weſtern Iſlands. The queſtion was, whether Macleane died 
$730. * before the Zoth of January 1778. In order to eſtabliſh the 
P. 434 afiirmative of that queſtion, the plaintiff called witneſſes to prove 
the ſhip's departure from the Cape with Maclæane; and leveral 
captains ſwore, that they failed the ſame day; that the Swal- 
{ow muſt have been as forward in her courſe as they were on the 
13th or 14th of January, the period of a moſt violem ſtorm, 
in which ite probably was loſt. That the Swallgw was much 
imaller than their veliels, which, with difficulty, weathered 
the ſtorm. . | 55 | | | 
Lord Mansfeld leſt it to the jury, whether, under all the cir- 
cumſtances, they thought the evidence ſufficient to convince 
them, that Macleane died before the time limited in the policy; 
adding, that if they thought it ſo doubtful as not to be able to 
form an opinion, the defendant ought to have their verdict. 
The jury found for the plaintiff, | ZNO 
Lex Merc. Theſe inſurances, when a lois happens upon them, muſt be 
Red. 4th. paid according to the tenor of the agreement, in the Full ſum in 
edit. p. 294. ſured, as this ſort of policy, from the nature of it, being on the 
| lite or death of man, does not admit of the diſt inction between 
total and partial loſſes, . | | | 
We have ſeen that private perſons, as well as the public com- 
panies, may be underwriters upon policies on lives; and as they 
frequently became bankrupts aftcr the policy was underwritten, 
but before a loſs happened, it became a queſtion, whether the 
perſons intereſted in ſuch inſurances could claim the money, 
and prove the debt, under the commiſſion, as if the loſs had hap- 
Vide ch. pened before it iſſued. In the chapter immediately preceding 
21. and this, and in one prior to that, we took occaſion to obſerve, that 
chap. 14. jn order to remedy an inconvenience of this nature with reſpect 
to marine inſurances and bottomry bonds, a ſtatute had paſſed 
10 Geo. 2. allowing creditors, either on ſuch policies, or bottomry and 
ch. 37. ſ. 2. reſpondentia bonds, to prove their debts under the commiſhon, 
| as it the loſs or contingency had happened prior to that event. 
But as the words of the preamble to that ſection of the ſtatute 
were ſpecial, referring only to inſurances on ſhips. and goods or 
contracts of bottomry, it was doubtful whether it extended to 
infurances on lives, although the words of the enacting part 
x | were very general, namely, the aſſured in any policy of 4. 
it P. 435 * /ſurance, Ec, In ſupport of this doubt it was urged, that 
#1 great inconveniences would follow from extending the flatute 
i} | to theſe policies, becauſe the riſk may remain unſettled for a 
ö long and indefinite number of years. The court, however, 
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Held, that the general words of the enacting part were not re-C H AP. 
ftrained by the preamble, +. AM 
This doctrine was laid down in an adtion on a policy of inn 7} 
rance on the life of J. H. Boyd, lately gone to the Ea Indies Cox v. 
on the event of his cying between the 5th of April 1780, and 3 Bo 
the sch of April 178 3. The defendant pleaded ; 1ſt, bank- Geo. . __ 
ruptcy generally; and that the cauſe of action accrued before the Doug|.Rep. 
bankruptcy: 2dly, that the policy was made prior to the time of 2d edit. p. 
his becoming a bankrupt, then the trading, petitioning creditor's 160. 
debt, commiſſion, proceedings, and certificate were 3 
| ſet out, and that he was thereby diſcharged from the ſaid policy, 
and all debts due at the time of the bankruptcy, without ſay- 
Ing, that the cauſe of action accrued before the bankruptcy. 
To this laſt plea, ther? was a general demurrer. 
Lord Mansfield .—-The only queſtion is, whether the enac?- 
ing words of this ſtatute, which are general, ſhall be reſtrained 
by the preamble, which is particular. I think they ſhould not 
be reſtrained. The enaQting clauſe comprehends a// inſurances, 
and conſequently inſurances ꝝpon lives. This is exactly the caſe 
of Partiſen v. Banks (a); for there the preamble was particu- 
lar, but the enacting clauſe was general. | e 
Mr. Juſtice Milles and Mr. Juſtice A/hhurft concurred. 
Mr. ſuſtice Buller. - In the caſe of Mace v. Cadell, it was 
held, that the enacting words of the ſtatute of 21ſt of Ja. I. c. 
19, were not reftrained by the preamble (6). The inconve- 
| | | 5 niences 


() The queſt ion in Pattiſon v. Bants (Cowper Rep. 540) aroſe 
upon the 7 Geo. 1. cli. 31. which allowed perſons, who had given 
credit on bills, bonds, notes and other ſecurities, payable at a 
future day, and which were not payable at the bankruptcy of the 
debtor, to prove them under the commiſſion. The preamble to 
_ the. ſtatute ſpeaks of ſecurities only for the ſale of goods and 
merchandizes ; but as the enacting words were general, the 
court held, that they extended to a bond. for the payment of an 
- annuity for a term of years. | | 

(5) The ſtatute of Fames enaQts, ** that if any perfon, at ſuch 
* time as he ſhall become bankrupt, ſhall, & the conſent of the 
rue cwner, &. have in his poſſeſſion, &c. any goods, &c. 
„ whereof he ſhall be reputed owner, the commiſſioners ſhall 
have power to ſell the ſame in like manner as any other part 
of the bankrupts eſtate.** The preamble fays, whereas it 
* often happens that many perſons before they become bank- 
rupts, 4 convey their goods to other men, upon good confidera- 
tion, and yet retain the poſſeſſion, and are reputed owners 
thereof, &c.” The court in Mace v. Cadell (Cowp. 232) held 
that the ſtatute extended to the goods of a third perſan, which he 
allowed the bankrupt to keep poſſeſſion of, as well as to thoſe 
which griginaliy belonged to the bankrupt, although the preamble 
peaks only of the bankrupt's original property. 
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C HAP.“ niences that have been urged, are not ſo great as are appre- 
XXII. hended; for the creditors need not to be delayed in their dividend. 
V When a creditor has an inſurance of this kind, he has nothing 
„P. 436 to do but to lay it before the commiſſioners, who will make a 
| calculation, and lay aſide as much as will give him a dividend 
equal to that of the other creditors. There mult be judgment 

for the defendant. | = | 2 

It became a doubt in the reign of King William, when a 
policy on a life was to run from the day of the date thereof, till 

that day twelvemonth, and the perſon died on the day named, 

whether the inſurer was liable. The court held that he was. 

Sir Robert The caſe was this: A policy of inſurance was made to 
Howard's inſure the life of Sir Robert Howard for one year, from the 
1 day of the date thereof; the policy was dated on the zd day 
114 4 ooh of September 1697. Sir Robert died on the 3d of September 
mond 480. 1698, about one o'clock in, the morning. Lord Hot held 
LO that from the day of the date excludes the day, but from the 
date includes it Ca); fo that the day, of the date muſt be ex- 

cluded here, and the underwriter 1s liable. 3 ” 
Although from a perufal of the note below, it will appear 
that no difficulty coulil occur ou ſuch a point at the preſent day ; 
© yet it is uſual, iu order to prevent diſputes, to inſert in the mo- 
Vide the dern policies © the firff and laßt days included. : 
Policies on lives are equally vitiated by fraud or falſhood, as 

* P.437 thoſe on marine inſurances; becauſe they are equally contracts 
of good faith, in which the underwriter, from neceſſity, muſt. 
rely upon the integrity of the inſured for the ſtatement of cir- 
cumſtances. Indeed, the caſe of Wittingham v. Thornborouph, 

v. ante p. Which we took occafion to cite in ſupport of the doctrine laid 
216. don in the chapter upon Fraud in Marine Inſurances, was a 
policy upon a life inſurance.—In another caſe, the principles of 

fraud were conſidered as far as it affects this contract. 5 
Stackpole v. It was an action on a policy of inſurance for 150/. at four 
0 fog guineas per cent. in caſe Drury Sheppey ſhould die at any time | 


Guflahall. between the itt of April 1777, and the 1ſt of April 1778, both 
Hilary Vac. | 5 | | days 


8 (2) In the law books, not perhaps much to the honour of he 
profeſſion, this d iſtinction taken by my Lord Helt, was at one 
time held to be law, at others not; ſometimes, thoſe expreſſions 
were held to mean the ſame thing; at others to be quite different. 
In the year 1777, however, this glaring abſurdity was entirely 
done away, and the Court of King's Bench unanimouſly held, 


„ 


they ſhall either be excluſive or incluſive, according to the con- 
text and ſubject matter, and ſhall be ſo conſtrued as moſt effectu- 
ally to ſupport the deeds of the parties, and not to deſtroy them. 
dee Lord Hensfield very elaborate argument upon this occaſton, 
in which all the caſes are fully ſtated and conſidered., Pugh v. 
the Duke of Leeds. Cowper's Reports 714. I. 


after much deliberation, that they mean the ſame thing; that 
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days included, and during the life time of Jun Sheppey, the C HAP. 


father of Drury: but in caſe the ſaid John ſhould die before the 
ſaid Drury, the policy to be void; the queſtion was, as to the 
reprefentation of the lite at the time of the inſurance. The in- 
tereſt in the inſurance was gool. due from Drury Sheppey to the 
rae It was admitted, that the life expired within the time 


limiterl in the policy. Drury Sheppey had a place in the Cuſtom- 


houle of I. eland, and was in bad circumitances. He went to 
the South of France for the benefit of his health, or to avoid his 
creditors, and there died. The broker, who effected the policy, 
told the underwriters that the gentleman, for whom he acted, 
would not warrant, but from the account he (the broker) had 
received, he believed it ty be a good life. | 


XXII. 
— 


Lord Mansfield. — As to the intereſt, this policy may be con- 
ſidered as a collateral ſecurity for the debt due to the plaintiff. 


Where there is no warranty, the underwriter runs the riſk of its 


being a good life or not. If there be a concealment of the 


knowledge of the ſtate of the life, it is a fraud. It is a rule that 
every ſubſequent underwriter gives credit to the repreſentation 
made to the firſt; and it is allowed that any ſubſequent under- 


_ writer may give in evidence a miſrepreſentation to the firſt. Ihe 


broker here does not pretend to any xnowledge of his own, but 
ſpeaks from infermatien. There is no fraud in him. There 
was a verdict for the plaintiff. | MS 5 : 

Even where there is an expreſs warranty, that the perſon. is 
in good health, it is ſufficient that he is in a reaſonable, good 


 _* Kate of health; for it never can mean, that the cui gui vie 
is perfectly free from the ſeeds of diſorder. Nay, even if the 


perſon, whoſe life was inſured, laboured under a particular in- 
firmity, if it can be proved by medical men, that it did not at 
all, in their judgment, contribute to his death, the warranty of 

health has been fully camplicd with; and the inſurer is liable. 


P. 438 


Thus in an action on a policy made on the life of Sir James Roſs v. 


Roſs for one year from October 1759 to October 1760, warranted 
in good health at the time of making the policy; the ſact was, that 
Sir James had received a wound at the battle of La Feldt in the 
year 1747, in his loins, which had occaſioned a partial relaxa- 
tion or palſy, ſo that he could not retain his urine or fæces, and 


Bradſhaw, | 


1. Blackſt. 
Rep. 3172. 


which was not mentioned to the inſurer. Sir James died of a2 


malignant fever within the time of the infurance All the phy- 


ficiavs and ſurgeons, who were examined for the plaintiff, ſwore 


that the wound had no fort of connexion with the fever; and that 
the want of retention was not a diforder, which ſhortened lile, 
but he might, noiwithſtanding that, have lived to the common 
age of man: and the ſurgeons, who opened him, ſaid, that his 
inteſtines- were all ſound. There was ore phyſician examined 
for the defendant, who ſaid, the want of retention was paraly- 


uck; but being aſked to explain, he faid, it was only a local 


| pally, 


CHA P. 


XXII. 
— 


Willis v. 
Poole. 

Sittings at 
Guildhall. 
Eaſter Vace 
#760. 
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palſy, ariſing from the wound, but did not affect life : but on 
the whole he did not look upon him as a good life : 

Lord Mansfelu. The queſtion of fraud cannot exiſt in this 
caſe, When a man 27 4 inſurance updn a life generally _ 
without any repreſentation of the ftate of the life inſured, the 
inſurers take all the riſk, unleſs there was ſome fraud in the 
perſon inſuring, either by his ſuppreſſing ſome circumſtances, 
which he knew, or by alledging what was falſe. But if the 
perſon inſuring knew no more than the inſurer, the latter takes 
the riſk. In this cafe there is a warranty, and wherever that is 
the caſe, it muſt at all events be proved, that the party was a 

ood life, which makes the queſtion on a warranty much larger 
than that on fraud, Here it is proved that there was no repre- 
ſentation at all, as to the ftate of. life, nor any queſtion aſked 
about it: nor was it neceſſary. Where an iuſurance is upon a 
repreſentation, every material circumſtance ſhould be mentioned, 
ſuch as age, way of life, &c. But where there is a warranty, 
* then nothing need be told; but it muſt in general be proved, 
if litigated, /t the life was, in fad, a good one, and ſo it way 
be, though he have à particular infirmity. The only queſtion is, 
whether he was in @ reaſonable good ſtate of health and ſuchi a life 
as ought to be inſured on common terms The jury, upon this 
direction, without going out of court, found a verdict for the 


_ plaintiff. - 


In a ſubſequent caſe, the ſame rule of deciſion was recom- 
mended and enforced, It was an action on a policy on the life 
of Sir Simeon Stuart, Bart. from the 1ſt of April 1779 to the iſt 
of April 1180, and during the life of El:zz2 Edgley Exwwer. This 
policy contained a warranty - that Sir Simeon was about 57 


years of age, and in goed health on the 11th of May 177, and 


that Mrs. £wer was about 78 years of age. The deſendant at 
the trial admitted, that Sir Simeon and Mrs. Ewer were of the 
reſpective ages mentioned in the warranty; that he died before 
the iſt.of April 1780, and that ſhe was living. Two queſtions 


were intended to have been made; 1f, As to the plaintiff's in- 
tereſt: 2d, On the warranty of health. The former was diſ- 
poſed of, by the plaintiff having proved a judgment debt. As to 


the latter, it appeared in evidence, that, although Sir Simeon 


Was troubled with ſpaſms and has 6 from violent fits of the 


gout, he was in as good health, when the policy was under- 
written, as he had been for a long time before. It was allo 
proved by the broker, who effected the policy, that the under- 
writers were told, that Sir Simeon was ſubject to the gout. Dr. 
Ileberden and other gentlemen of the faculty were examined, 
who proved that ſpaſms and convulſions were ſymptoms incident 
t the gout. | . 5 

Lord Mansfield. The imperſection of language is ſuch, that 
ve have not words for every different idea; and the real inten- 

= tion 
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nion of parties muſt be found out by the ſubject matter. By the CHA P. 
_ preſent policy, the life is warranted, to ſome of the underwri- XXII. 
ters in kealth, to others in god health; and yet there was non 


difference intended in point of fact. Such a warranty can never 
inen that a man has not the ſeeds of à diſorder. We are all 
born with the ſeeds of mortality in us. A man, ſubiect to 
the gout, is a life capable of being inſured, if he has no ſick- 


neſs “ at the time to make it an unequal contract. There was * P. 445 
a verdict for the plaintifflLV!ñékͤ To | 
In a former chapter we faw, that when the riſk is entire, and Vide ante 
it is once begun, there ſhall be no apportionment or return of ch. 19. 


premium, though it ſhould ceaſe the very next day after it com- 
menced. The fame rule is applicable in every reſpect to the 
premium on life inſurances; for the contract is entire, and if 
the perſon whole life is inſured; ſhould put an end to it the next 
day, after the riſk commences, though the underwriter is dif» 
charged, there would be no return of premium. This has never 
been decided in any judicial determination expreſsly on the point, 
but it has frequently been declared to be the law upon the ſubject 
by the learned judges in the courſe of argument, when returu 
of premium on marine inſurances was the point under diſcuſſion. 


This was particularly done in the caſe of Tyrie v. Fletcher, Cowper, 


by Lord Mansfield, when delivering the judgment of the court. 66 
There has been an inſtance put,“ ſaid his Lordſhip, © of a 
policy where the meaſure is by time, which ſcems to me 10 
Abe very ſtrong and appoſite to the preſent cafe ; and that is 
« an inſurance upon a man's life for twelve months, There 
can be no doubt but the riſk there is conſtituted by the mea» 
4 ſure of time, and depends entirely upon it : for the under- 
* writer would demand double the premium for ws years, 
„ that he would take to inſure the ſame life for ove year only. 
In ſuch policies, there is a general exception againſt ſuicide. 
If the perſon puts an end to his own life the next day, or a 
* month after, or at any other period within the twelve months, 
there never was an idea in any man's breaſt, that part of the 
premium ſhould be returned.“ | 


Afterwards in the caſe of Bermon v. Woodbridge. Lord Mans- Douglas 
Feld laid down the ſame doctrine. In an inſurance upon a 758. 


life with the common exception of ſuicide, and the hands of 
I Juſtice, if the party is executed, or commit ſuicide, in twenty 

« tour hours, there ſhall be no return.“ | 

From theſe opinions which have been frequently repeated in 
other caſes, the law upon the ſubject of return of premium, as 
applicable to lite inſurances, ſeems perlectly aſcertained; be- 
cauſe except in the caſe of ſuicide or a publick execution, the 
queſtion can never arile, "es | 


C HA P. 
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„CHAPTER rus TWENTY - THIRD. 


Of Inſurance againſt Fire 


3 


A N inſurance of this ſort is a contract, by which the inſurer, 
in confideration of the premium, which he receives, undertakes 
to indemnify the inſured, againſt all loſſes, which he may ſuſ- 
tain in his houſe, or goods, by means of fire, within the time 


limited in the policy. To enter upon a detail of the various ad- 


| Yantages, which mankind have derived from this ſpecies of con 


tract, would be a waſte of time; becauſe they are obvious to 


every underſtanding. As little does it fall within the compaſs 
of my plin, to enumerate the various offices that have been in- 
Altuted for the purpoſe of inſuring property againſt fire; or the 
rules ard regulations, by which they are ſererally governed. 
Some of them have been inſtituted by royal charter ; others by 


_ Geed enrolled; and others give ſecurity upon land for the pay- 
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ment of loffes. Ihe rules, by which theſe ſocieties are governed, 
are eſtabliſhed by their own managers, and a copy given to every 
perſon at the time he inſures ; ſo that, by his acquieſcence, he 
ſubmits to their propoſals, and is fully apprized of thoſe rules, 
upon the compliance or, non-compliance with which, he will, 
or will not be entitled to an indemnity. 5 


The conſtruction to be put upon thoſe regulations, has but 
ſeldom become the ſubject of judicial enquiry; two inſtances 


only have occurred in our reſearches upon this occaſion. In 
the propoſals of the London Aſſurance Company, and ſome of 
the other offices, there 1s a clauſe by which it is provided, that 


they do not hold themſelves liable for any loſs or damage by fire, 


happening by any invaſion, foreign enemy, or any military or 


 2ſurped prover whatſoever. It became a queſtion, what ſpecies 


of inſurrection ſhould be deemed a military or uſurped power 
within the meaning of this proviſo. It was held by the court of 
Common .'leas, againſt the opinion of Mr. Juſtice Gu, that 
it could only mean to extend to houſes ſet on fire by means of an 
invaſion from abroad, or of an internal rebellion, when armies 


are employed to ſupport it. 


The caſe in which this queſtion aroſe, was an action of cove- 


nant againſt the deſendants upon a Policy of Infurance ot a 


malting office of the plainüff's at Norwich from fire, in which 
olicy there was a proviſo that the corporation ſhould not be 
able in caſe the ſame ſhould be burnt by any invaſion by foreign 
enemies, or any military or uſurped power whatſoever, and that 
the deſendants had not kept their covenar.ts, to the plainnilt's 
| 8 | damage. 
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damage. The defendants plead firſt the general iſſue, that they 


CHAP. 


have not broke their covenants, and thereupon iſſue is joined. XXIII. 


2dly. They plead that it was burnt by an »«/urped power : the 


plaintiff replies, that it was not burnt by an »/urped power, and 


— 


thereupon iſſue is alſo joined. This cauſe was tried at Nerzuicn 


aſſizes; a verdict was ow for the plaintiff, and 469/. damages, 


ſubject to the opinion of the court, upon the following caſe, viz. 


That upon Saturday the 27th of November, a mob aroſe at 
Norwich upon account of the high price of proviſions, and ſpoiled 
and deſtroyed divers quantities of flour; thereupon the procla- 
mation was read, and the mob diſperſed for that time. Afﬀer= 


wards another mob aroſe, and burnt down the malting office in 


the policy mentioned. The >» wang 1s, whether the plaintiff 


is entitled to recover in this action. This caſe was twice argu- 


ed at the bar, and the court took time to deliberate; after 


which, as the judges differed in opinion, they delivered their 
opinions ſeriatim. | 


Mr. Juſtice Gould was of opinion, that the malting office 


being burat by the mob, who roſe to reduce the price of pro- 
viſions, the ſame was burnt by an w/urped power, within the 


true intent and meaning of the proviſo in the policy: to ſhew 


that it was an uſurped power for any perfons to aſſemble them- 


ſelves, to alter the laws, to ſet a price upon victuals, &c. he 


cited Popham 122, where it is agreed by the juſtices, that to 


attempt ſuch a thing by force is felony, if not treaſon ; and 


therefore judgment ought to. be for the defendant. 

Mr. 7 
in the proviſo according to the true import thereof, and the 
* meaning of the parties, can only mean an invaſion of the king- 
dom by foreign enemies to give laws and uſurp the government 
thereof, or an internal armed force in rebellion, aſſuming the 
power of government by making laws, and puniſhing, for not 


uſtice Bathurſt, The words © wſurped power,” 
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obeying thoſe laws. The plea alledges that the malting office 


was burnt by an uſurped power unlawfully exerciſed but does 


not charge that uſurped power as a rebellion, that a mob roſe _ 


at Norwich on account of the price of victuals, and as ſoon as 


the proclamation was read, they diſperſed ; therefore judgment 


ought to be for the plaintiff, 


r. Juſtice Clive, The words muſt mean ſuch an uſurped 5 


power as amounts to high-treaſon, which is ſettled by the 


25th of Edward Third. The offence of the mob in the 
preſent caſe was a felonious riot, for which the offenders might 
have ſuffered ; but it cannot be ſaid to be an uſurped power; 


therefore Iam of opinion that judgment ſhould be given for 
veplandff..oon : 3 
Lord Chief Juſtice Wilmot. Upon the beſt conſideration I am 
able to give this caſe, I am of opinion, that the burning of the 
malting office, was nota burning by an »/i.-ped power _ 


* 
* 
2 


14 
bt 
[ 


CHA P: the meaning of the proviſo, Policies of Inſurance, like all 


XXIII. 


= tention of the parties. Although the counſel on one fide ſaid, 


P. 444 


= 
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other contracts, muſt be conſtrued according to the true in- 


| 
that policies ought to be conſtrued liberally; on the other fide, 
that they ought to be conſtrued ſtrictly; in a doubtful cafe ] \ 
think the turn of the ſcale ought to be given againſt the c 
| Tpeaker, becauſe he has not fully and clearly explained himſelf. t 
The imperfection of language to expreſs our ideas is the c- f 
caſion that words have equivocal meanings, and it is often very h 
uncertain what the parties to a contract in writing mean, n 
When the ideas are fimple, words expreſs them clearly; v 
but when they are complex, difficulties often ariſe; and men # 
differ much about the ideas intended to be conveyed by words. 9 
In the preſent caſe, what is the true idea con eyed to the w 
mind by the words w/urped power ® The rule to find it out al 
is to conſider the words of the context, and to attend to the N 
popular uſe of the words, according to Horace, Arbit rium el, : 
et Jus, et norma loquendi, My idea of the words, burnt by an 
uſurped perber, from the context is, that they mean burnt, 
* or ſet on fire by occaſion of an invaſion from abroad, or of an 
internal rebellion, when armies are employed to ſupport it, 
when the laws are dormant and filent, and firing of towns are 
unavoidable; theſe are the outlines of the picture drawn by | 
the idea, which theſe words convey to my mind. The time fl 
of the incorporation of this ſociety of the London Aſſurance ſis 
Company, was ſoon after a rebellion in this kingdom, and it mu 
was not ſo romantic a thing to guard againſt fire by rebellion, Wa! 
as it might be now; the time therefore, is an argument with ag⸗ 
me that this is the meaning of theſe words. Rebel lious mobs : 
may be alſo meant to be guarded againſt by the proviſo, be- ext 
cauſe this corporation commenced ſoon after the riot act; and ſior 
if common mobs had been in their minds, they would have dec 
made uſe of the word mb. The words © wſurped power, pen 
may have a great variety of meanings according to the ſubject Wi mil: 
matter where they are uſed, and it would be pedantic to de- Hariſe 
fine the words in their various meanings; but in the preſent bee. 
cale, they cannot mean the power uled by a common A 
mob, It has not been ſaid, that if one, or fiſty perſons had fron 
wickedly ſet this houſe on fire, that it would be within the plai 
meaning of the words v/urped power. It has been objected k no 
that here was an «/urped prwer to reduce the price of victuals, terre 
but this is part of the power of the crown; and therefore it or !: 
was an vſurped power : but the king has no power to reduce the ub] 
price of victuals. The difference between a rebellious mob, oſte, 
and a common mob is, that the firſt is high treaſon ; the latter cal 
a riot or a ſelony. Whether was this a common or a rebellious ngu! 
mob? The firit time the mob riſcs, the magiſtrates read the Riſpe 
proclamation, aud the mob diſperſe, they heat the law and im- fiois 


| mediatel 
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[1 mediately obey it. The next day another mob riſes on the CH Ap. 
1 ſame account, and damages the houſes of two bakers ; thirty XXIII. 
d, people in fifteen minutes put this army to flight, they were 
e, diſperſed and heard of no more. Where are the /þ-cie- b-1/7 ; 
I which Lord Hale deſcribes? This mob wants an univertalit y 

ie of purpoſe to deſtroy, to make it a rebellious mob, or high 

f. treaſon. 1 Hale's, P. C. 135. There mult be an univer- 

- fality, a purpoſe to deſtroy al/ houſes, all inclolures, all baudy 

ry houſes, &c. Here they fell upon two bakers and a miller, and the 

n. mob chaſtized theſe particular perſons to abate the price of ro- 

＋ viſions in a particular place: this does not a+0unt to a rebellious 

en * mob. When the laws are executed with ſpirit, mobs are caſily „ Pp. 

18. uelled ; ſometimes a courageous act done by a ſingle perlon, * 445 
he will quell and diſperſe a mob. And ſometimes the wiſdom of 

ut an individual will do the fame, as is thus beautiully dsieribed 

he by Virgil. 3 rap 8 e 

ſi, Ac veluti magno in populs cum [ps coorta ei 

an Seditio, ſeevitque animis ionobile vulgus, 

nt, Famque faces et ſaxa wolant : furor arma mi ni rat. 

an Tum pietate gra vem, ac merilis, i forte dirum quem 

it, Conſpexere, ſilent, arrectiſaue auribus autant: | 

Ire [ile regit dictis animos, et pectota mulcet. UE 

by But amongſt armies, great guns and bombs, the laws are 

me ſilenced, and the wiſdom, or courage of an individual will 

Ce fig nify nothing. Upon the whole, I am of opinion, that there 

1 it muit be judgment for the plaintiff ; and accordingly the ge 

on, was ordered to be delivered to the plaintiff, by three judges 

1th againſt one. | 8 "20 | 

)bs The Sun Fire Office has uſed words of a larger and more 

be- extenſive import than thoſe, which were the ſubject of diſcuſ: 

1nd lion in the laſt caſe; for the proprietors of that company 

ive declare, that they will not pay any lots or damage by fire hap- 

„ bpening by any invaſioa, foreign enemy, civil commution, or any 

ect WF military or uſurped power whatever. A caſe has unfortunateiy 

de- ariſen, in which the meaning of theſe words, c7v7/ comm3tion. has 

ent been the ſubject of judicial enquiry. | 3; 

100 An action was brought on a policy of inſurance to recover Langdale 


hal from the Sun Fire Office a ſatisfaction for damage done to the 


v. Maſon 


the BW plaintiff's houſes and goods by the rioters, who, it is very well aud. Others, 


ted known, and hiſtory will inform poſterity, in Tune, 1780, to the 
als, terror and diſmay of the inhabitants of London, traverſed that city 


dittings at 
Guildhall. 
Mich. Vac. 


e lt for leveral days, burning and deſt roying Ryman Cathul ck chapels, 1780. 
the ublick priſons, and the houſes of various individuals; the 
0 oſtenſible purpoſe of their aſſembling being to procure the re- 
iter eral of a wiſe and humane law (which had paffed for tome 
105 adulgences to Roman Cathalichs) and who were at laſt only 
the perſed by military force. As the circumitances of theſe 


im- Riots were very recent, they were not minutely gone into 


tel | | | Ce 2 | | at 
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| CHAP. at the trial. It was, however, ſufficiently proved, that the ny 
XXIII. * plaintiff, on account of his religion, (being a Carholick) had 7 
3 been, amongſt others, ſelected as an object of the rage of the | 


Vide ſupra. 


P. 447 


authority. In the year 1726, ſome years after the Londen 


vaſion from foreign enemies merely; they clearly provide again 


P. 446 times, and that his houſes and effects were ſet on fire. The ger 


office defended this action, conſidering that they were pro- do 
tected by the article juſt recited, namely, That they would uh 
* not anſwer for any loſs, occafioned by an invaſion, foreign I the 
enemy, civil commotion, or any military or uſurped power flo. 
* whatever,” This point was argued much at length by the N dhis 
counſel on both ſides. | | "i 

Lord Mansfield.—Gentlemen of the jury, this is an action Ml can 
brought by the plaintiff againſt the defendants upon the policy Uf 
of inſurance mentioned in the pleadings for the value of ame 
property, which was conſumed by fire. Moſt undoubtedly Wc, 
every man's leaning muſt be to the fide of the plaintiff, in N The 
order to divide the loſs in ſo great a calamity. But that lean- N lav 
ing muſt be governed by rules of law and juſtice : and the only ing 
queſtion, that ariſes for your determination and that of the Nhat 
court, is ſingly upon the conſtruction of two words in the po- win 
licy. It will be neceſſary, in order to inveſtigate this matter, Nie 
to go into the hiſtory, which has been opened and explained 
to you, of other inſurance policies. In he year 1729, the 
London Aſſurance Company put into their policies all the words 
here uſed, except. civil commotion. Whatever fire happens by : 
foreign enemy is clearly provided againſt - when hey burn 
houſes, or ſet fire to a town, that is alfo provided for. What 
is meant by military or uſurped power ? They are ambiguous; 
and they ſeem to have been the ſubject of a queſtion and de- 
termination. They muſt mean rebellion, where the fire i 
made by authority: as in the year 1745, the rebels came to 
Derby, and if they had ordered any part of the town, or 2 
ſingle houſe to be ſet on fire that would have been by au- 
thority of a rebellion That is the only diſtinction in the caſe- 
it mult be by rebellion got to ſuch a head, as to be under 


Aſſurance Company had done it, the Sun Fire Office put in the 
exception; and in 1727, they put in other words: they do no 
keep to the form of the Londen Aſſurance : they do not ſay by in. 


rebe]lion, determined rebellion, with generals who could give or- 
* ders. Though this be ſo guarded, the Sun Fire Office did no 
think it anfwered their purpoſe ; and therefore they took the 
words civil commotion. Not only ufing thoſe words, applicable u 
guard againſt a foreign enemy, againſt a rebellion, where there 
are officers and leaders, that can give authority and power: but 


omme 
mitt. 
ea ſor 
eir e 
eaſon 


they add other words as general and untechnical as can poſſibly be Wh inſu 
uſed : civil commotion, not civil commotion that amounts to #13" Bt « pre 
treaſon. They avoid ſaying civil commot ions that amount to felo- ing: 


SS 7 
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the ny: they avoid ſaying civil commotions that amount to mi/Yemea- C HA P. 
had W vors: but they ule a general expreſſion “ if the miſchief hap- XXIII. 
the pens from a civil commotion,“ taking the largeſt and moſ 


The general ſenſe of the words that the language will allow: they 
ro- do not even ſay a riet. It may be a queſtion in agg of law, 


Dull whether an aſſembly or multitude be a riot. In that caſe, 
gn they do not ſay committing a felony, but ſpeak of fire occa- 
wer Wl tioned by civil commotion, The ſingle queſtion is, whether 
the WW this has been a civil commotion. If there be a caſe, to which 


theſe words can be 2 it is to a caſe of this ſort. 1 


tion cannot ſee any of the other words, to which it can be applied. 
lie; Uſurped power takes in rebellion, acting by uſurped 2 
of WW amongſt themſelves. From a foreign enemy the o 7 
edly WM ſecured. But what is a civil commotion ? it is ſomething elſe. 
„ in W The preſent was an inſurrection of the people reſiſting all 


ean- law, ſetting the protection of the government pen ae. tak- 


ny ing from every man, who was the object of their reſentment, 


the What protection, as appears from the evidence given by the 
facts, and which you all know as well as 


Po- Nwitneſſes upon the | as 
if no witneſſes had been produced. What was the object and 
end of this violent inſurrection? It took place in many parts 


the Mol the town at the ſame time, and the very ſame night; the 
ord mob were in Broad-ſtrect, St. Catherine's in Colman-flreet, at 
dy 2 WW 1:c4friar's Bridge, and at the plaintiff'ss What is the ob» 
durn ect? General deſtruction, general confuſim. Ii certainly vas 
Vhat frcant to aim at the very vitals of the conſlitution. It was not a 
ous; private matter, under the colour of popery only, to deſt roy al! 


de · apiſts under a pretence or a cry of No popery. But the general 


e dbject was de/irudtion and cenfuſion. The Fleet Priſon was 


e 1 urnt down : Newgate was burnt down the night before. 
Yr be King's Bench Priſon is burnt, and all the priſoners ſet at 
a fiberty. The new Bridewell is burnt ; the Bank attacked; 
ſe= {Wonſider the conſequences, if they had ſucceeded in deſtroying 


do rer were threatened. Military reſiſtance, and an extraordi- 


y in. vaſt number of papiſts were burnt and deſtroyed. What is 
aint ais but a £32; commotion? No definition has been attempt- 
© ON d to be given of what it is. It is ſaid, that this is a civil 


the WWmitted, that this kind of infurrection may amount to high 
le to ealon : and, to be ſure, it may. But the office do not put 
here WS cir expectation upon trying, whether they were guilty of high 


; Du eaſon or not. There is no manner of doubt, that this was 


ly be infurrection for a gr ind purpoſe, to take from a ſet of men 
Fee protection of the law. That is levying war againſt the 
felo: ing: there is not ar J doubt of it. It is not put upon that, 
DP) IN "ONES 1 . 5 but 


CE - 18: 


the Bank of England, The Exciſe and Pay Offices in Broad- y P. 


ary ſtretch were made and juſtified by neceſſity. There was a 
> NO! reat deal of firing, many men were killed; and the houſes of 


mmotion diſtin ſrom uſurped power and rebellion. It is 


448 
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C HAP but on the ground of a civil commotion. It is not an occa- 


XXIII. fional riot, that would be another queſtion. I do not give any 


I cm opinion what that might be. You will give your opinions, 


whether the facts of this caſe bring it within the idea of 2 
civil commotion. T think a civil commotion is this; ar inſur- 
rection of the people for general purpoſes, though it may not 
amount to a febellion, where there is an uſurped power. [If 
you think it was ſuch an inſurrection of the people for the pur. 
poles of general miſchief though not amounung to a rebellion, 
but within the exception of the policy, you will find for the 
defendants. If not, you will find for the plaintiff. The 
Jury, agreeably to the Chief Juſtice's direction, found for the 
| {endants. Ty = 

Ses the When a fire happens, and the party ſuſtains a loſs in con. 
printed ſequence of it, he is bound by the printed propoſals of moſt 
propoſals of of the ſocieties to give immediate notice thereof to the office 
ere in which he is inſured; and as ſoon as poſſible aſterwards, or 

irc Offices , » 2 5 5 g 
within a limited time according to the regulations of ſome, to 
deliver in as particular an account of his loſs, or damage, as the 
nature of the caſe will admit; and make proof of the fame by 
his oath or afirmation, by books of accounts, or ſuch other 
vouchers as ſhall be required, or as ſhall be in exiſtence. It i 
alſo neceſſary that the inſured ſhould procure a certificate under 
the hands of the miniſter and char wardens, together with 
ſome other reputable inhabitants of the pariſh, not concer: 
Il acquainted with the 
character and circumftances of the ſufferer or ſufferers: and & 
know, or verily believe, that he, ſhe, or they, have really, and 
by misfortune ſuſtained by ſuch fire the loſs and damage there- 
in ment'oned. When any loſs is ſettled and adjuſted, the {i 
ferers are to receive immediate ſatisfaction, without any deduce 

tion. | | | 

Beawes ath In the Lex Mercateria it is ſaid, that policies on houſes and 
edit. p. 294. lives admit of no average. That this is true of the latter cannot 
_ be denied, as we have already ſhewn in the preceding chapter; 
Vide p. 434. becauſe the ere of the whole ſum depends upon one finglt 
event, which muſt wholly happen or not at all. But that it can- 
not be true ot inſurances againſt fire, either of houſes or goods i 
equally clear; for houſes may be partially damaged, and good 
may be partially deſtroyed. In which caſe, as inſurance is: 
contract of indemnity, the end of the contract is anſwered b 
putting the party in the ſame ſituation, in which he was before 
the accident happened. But if he were to recover the who: 
ſum inſured, he would be in a better ſituativiy, which the las 
will not allow. Indeed from the above quotation from tht 
printed propoſals it is evident that the offices conſider thenr 
ſelves liable for partial loſſes. Nay, ſome of them, if not - 
8 x | | * exprelo) 
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(«) expreſsly undertake to allow all reaſonable charges, attending CHAP, 


the removal of goods, in caſes of fire, ard to pay the ſufferers, XXIII. 


los, whether the goods are deſtroyed, loſt, or damaged by ſuch Lu,,uns 


removal. | | : by we . () Royal Ex- 
Theſe policies of inſurance are not, in their nature, aſſignable change Al- 
for they are only contracts to make good the loſs, which the furance 
| . | . 2 Ns Company. 
contracting party himſelf ſhall ſuſtain; nor can the intereſt in gun Fire 
them be transferred from one perſon to another without the con- Office. &c. 


ſent of the office. (2) There is a caſe in which, by the propoſals, 


theſe policies are allowed to be transferred, and that is, when 


any perſon dies, the policy and intereſt therein ſhall continue to 


the heir, executor, or adminiſtrator, reſpectively, to whom the 


property infured ſhall belong; provided, before any new pay- 


ment be made, ſuch heir, ' executor, or adminiſtrator, do pro- 

cure his or her right, to be indorſed on the policy at the ſaid 

office, or the premium he paid in the name of the ſaid heir, ex- 

ecutor, or adminiſtrator. But in all other cafes there can be 

* no aſſignment ; and the party claiming an indemnity muſt have + p. 450 


an intereſt in the thing inſured at the time of the loſs. Theſe 


points were decided in two cauſes, one before Lord Chancellor 
King, and the other before Lord Hardwicke. | 3 
On the 28th of July 1721, one Richard Ireland took out Lynch and 
from the Sun Fire office, a policy of inſurance, whereby it was Another v. 
witneſſed, that whereas the ſaid /re/and had agreed to pay, or re _ 
cauſe to be paid to the ſaid office the ſum of five ſhillings with- z rg 
in fifteen days after ever y quarter day, for the inſurance of his Parl. Caſes, 
houſe, being the Angel Inn at Graveſend, with his goods and 497. 
merchandize as therein after expreſſed only, and not elſewhere, 
21z, the dweiling houſe not exceeding 400¼ and for the goods 
in the ſame only, not exceeding 500J. ; and for the ſtable only, 
not exceeding 1004. all then occupied by James Pech, from loſs 
and damage by fire: and ſo long as the ſaid Richard Ireland 
ſhould duly pay or cauſe to be paid five ſhillings a quarter, as 
therein mentioned, the ſaid ſociety did bind themſelves, their 
heirs, executors, adminiſtrators and aſſigns, to pay and ſatisfy 
the ſaid reld, his executors, adminiſtrators and aſſigns, within 
fiſteen days alter every quarter day, in which he ſhould ſuffer 
by fire, his loſs not D 10001. according to the exact 
tenor of their printed propoſals. The policy was ſubſcribed the 
tans of the Truſtees of the ſociety. 
Some conſiderable time afterwards, Richard Ireland died, hav- 
ing made his will, and Anthony his fon ſole ext cutor; who 
brought the policy to the office, and had an indorſinent made 
thereon, that the ſame then belonged to him: and afterwards, 
namely, at or about Chri/lmas 1726, he, the ſaid Anthony, paid 
| MELEE 7 IEEE the 


(2) But in marine inſurances, the policy may be transſerred. 
Delany v. Stoddart, 1 Term R. 26. 8 e 
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CH A P. the office a premium of twenty ſhillings for one year's in- 


ſurance, from Chri/tmas 1726, to Chriſtmas 1727, as by an 
article in the propoſals, he was at liberty to do. On the 24th 
of Auguſt 1127, a fire happened at Graveſond, which, among 
others, deſtroyed the houle mentioned in the policy ; and ſome 
time afterwards the appellants applied to the office, and alleged, 
that they had purchaſed the houſe and goods of Anthony Ireland; 
that the ſame were their property at the time of the fire, and that 


they had an aſſignment of the policy made to them, at the ſame 


* time, that the houſe and goods were wg nas and they pro- 
duced an affidavit made by the appellant, Roger Lynch, in which 
he ſwore, that his loſs and damage by burning the ſaid houſe 


amounted, at a moderate computation, to 5007, and upwards ; 


and upon this affidavit, was indorſed a certificate of the miniſter, 


churchwardens, and other inhabitants of Graveſend, that they 


verily believed, according to the beſt of their information, the 
appellants had ſuſtained a loſs of 5007. and upwards. But nei- 
ther in the affidavit or certificate, was any mention made of any 
loſs being ſuſtained by the appellants by the burning of any goods 
in the ſaid houſe ; nor was any affidavit made by Anthony Ireland, 
in whom the property of the policy was, that he had ſuffered any 
loſs. The appellants, however, inſiſted that the office ſhould 

ay them 10004. for their loſs ſuſtained by the burning of the 
houſe and goods: and they accordingly filed a bill in Chancery, 
ſetting forth, that Anthony Ireland agreed to ſell and aſſign to the 
appellants the houſe, ſtables and goods, and allo at the ſame time 
agrepd to aſſign the policy; and that by indenture of the 24th 
o 


Tune 1727, for 250. Ireland did 2 to the appellants a 


leaſe he had of the houſe and ſtables for the reſidue of a term of 
570 years, which commenced at Midſummer, 16 Car. 2, ; but 


the goods, for which the appellants, as they alleged, were to pay 


p. 452 


500l. being intended for one Thomas Church. who was to hold 
the inn under the appellants, Ireland, by deed poll of the ſame 
date, ſold the ſame to Church for his own uſe. The bill alſo 
ſtated, that by another writing of equal date, Ireland aſſigned 
the policy, and all money aud benefit thereof to the appellants. 
That although the bill of ſale of the houſhold good was made to 
Church ; yet, as the appellants paid the purchaſe money for the 
ſame, Church aſſigned his bill of ſale to them, for ſecuring the 


money they had paid for the goods; and afterwards, by another 
writing, releaſed to the appellants his benefit and intereſt in the 


policy. The bill prayed ſatisſaction. Ee 

The reſpondents put in their anſwer, in which they ſet forth 
the nature and method of the inſurances made by the office, and 
admitted the policy in queſtion, and the appellants application 


for 1000). loſs : but ſaid, that the affidavit produced, was not 


* agreeable to the propoſals; and that they had been informed 


and believed, that no aſſignment of the policy was made to the 


appellants, 


ü ͤ ᷣͤᷣͤ ᷣͤ .. 0 con Fanart 


irre vw_ 


SW. LY 
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_ appellants, nor any aſſignment of goods made to tl em hy CHAP 
Church, till after the fire. They inſiſted, that the policies, iſſued XXIII. 
by the office, were not, in their nature, affignable, the fame be- — 


ing only coutracts to make good the loſs, which the contracting 


party himſelf ſhould ſuſtain: and the policy in queſtion was firſt 


made to Richard [reland, to pay his loſs, and was afterwards 
declared by indorſement to belong to Anthony Ireland; and that 

no other perſon was entitled to the benefit of it. The cauſe 
proceeded to iſſue, and witneſſes were examined on both ſides; 
and upon the appellants own evidence it appeared, that the firit 
diſcourſe between the appellants and Mr. /re/and about the policy, 
was after the execution of the aſſignment of the houſe; and that 
the agreement (if there was any) about the policy was not, at 
the time when the appellants agreed to purchaſe Ireland's term 
in the houſe. It appeared further, that the affignment of the 
policy, though bearing date re, was not made and executed 
ull ſome time after the fire ; ſo that the agreement for aſſigning 
the policy was a voluntary conceſſion of Treland without any 
conſideration, and independent of the bargain for the houle, 
and never made till aſter /re/and's intereſt in the policy, as to. 
the houſe, was determined, by his ſelling his intereſt. in the 
thing inſured, and not carried into execution till the thing was 


loft. As to the appellants property in the goods, they proved 


an aſſignment from Church to them, as a ſecurity for 300l. 
but omitted, in their interrogatories, the material queſtion, 
when this afſignment was made: though the reſpondents by 
their anſwer, put the time plainly in iſſue, by inſiſting, that 
it was after the fire; and it did not appear that the appellants 
ever had any property in the goods. The reſpondents on their 
part proved, that the office did not inſure any perſons longer 
than they continued their property in the thing inſured': and 
that perſons dealing with them might not be miſtaken, ſuch 
notice was uſually given. | 1 | | 
Lord Chancellor King. — Theſe policies are not inſurances 


of che ſpecifick things mentioned to be inſured; nor do ſuch 


inſuran ces attach on the realty, or in any manner go with the 


ſame as incident thereto, by any conveyance or aſſignment: , P. 453 


but they are only ſpecial agreements with the perſons inſuring, 
againſt ſuch loſs or damages as they may ſuſt ain. The party 
inſuring muſt have a property at the time of the loſs, or he 
can ſuſtain no loſs; and conſequently can be entitled to no 
ſalisfaction. There was no contract ever made between the 
office and the appellants for any inſurance on the premiſes ia 
queſtion. Not only che expreſs words, but the end and de- 
lign of the contract with Ireland do, in caſe of any loſs, limit 
and reſtrain the ſatisfaction to ſuch loſs as ſhould be ſuſtained 
by Richard Ireland only; and che indorſement on the policy 


declared that right to his executor Anthony Ireland only. 


Theſe 


CHAP. 
XXIII. 
— 


The Sadlers 
Company v. 
Badcock 
and Others. 
2. Atkyu's, 
$54 


. 454 
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Theſe policies are not in their nature aſſignable ; nor is the 
intereſt in them ever intended to be transſerable from one 
to another, without the expreſs conſent of the office. The 
tranſactions in the preſent caſe, by changing their property 
backwards and forwards, ard rendering it uncertain hate the 
true property is, raiſe a tuſpicion, and fully juſtiſy the caution 
of the office, in preventing the aſſignment without conſent of 
the managers, which method is purſued by all the inſurance 
offices. Beſides, the appellants' claim is at beſt founded 
only on an aſſignment never agreed for till the perſon in- 
ſured had determined his intereſt in the policy, by parting 
wich his whole property, and never executed till the lots 
hal actually happened. His lordihip therefore diſmiſſed the 
bill. | 


Upon this decree there was an appeal to' the Houſe of 


| Loris; and after hearing counſel on both fides, it was ok- 


DERYD AND ADJUDCED, that the ſame ſhould be diſmiſſed ard 
the decree therein complained of affirmed. 5 

A tew years afterwards this cafe was cited with approbation 
by Lord Hardwicke, and relied upon by him as the ground 
of his opinion. 8 

Anne Strode, having fix years and a half to come in a leaſe of 
a houſe from the plaintiffs, on the 27th of April 19734, became 
a proprietor of the Hand-in-hand Office, by inſuring the ſum 
of gol. on the houſe, for ſeven years, and on paying twelve 
ſhillings down, and three pounds ſome time after, the Company 
agreed, to raiſe and pay, out of the effects of the contribution 
* flock, the ſaid ſum of 4004. to her, and her executors, ad- 
miniſtrators, and aſligys, fo often as the houſe ſhall be burnt 
*{ down within the ſaid term, unleſs the directars ſhould build 


the fatd houſe, and put it in as good plight as before the fire; 


* and on the back of the policy it was indorſed, that if this po- 
* licy ſhould be aſſigned, the aſſignment muſt be entered with- 
in twenty-one days after the making thereof.” Mrs, Strode's 
leaſe expired at Midſummer 1740, the houſe was not burnt down 
till che January after 1740, and ſhe made an aftignment of the 
policy to the plaintiffs the 23d of February after 1740. The queſ- 
tion is, Whether the plaintiffs, the affignees of Mrs. Sr79de, are 
entitled to the 400). or to have the houſe built again; or whether 
the houſe being burnt down after Mrs, Strade's property ceaſed 
In it. the Company are obliged to make good the loſs to her al- 
ſignee of the policy. The Company made an order, ſubſe- 
quent in time to Mrs. Strode's policy in 1738, © That, where 
as policies expire upon the property of the inſured's ceafing, 
if there is no application of the inſured io aſſign, or to have 
e the loſs made up, then the perſon having the property may 
4 inſure the faid houſe in the ſaid office, notwithſtanding the 
« term for which the houſe was originally inſured is expired.“ 


There 


0 2 4 
; . 


OF INSURANCE AGAINST FIRE. 


There was evidence read for the plaintiffs to ſhew that they ten- 


dered the aſſignment to the defendants, to enter in their books, 


but they refuſed to accept of it. 8 | 
Lord Chancellor Hardwicke.— During the progreſs of this 


CHA 
XXIII. 
— 


cauſe, while the defendants ſeemed to depend chiefly upon the 


| ſubſequent order, I was of opinion againſt them. But, upon 
| hearing what was further offered, I think the plaintiffs are not 
entitled to be relieved. There may be three queſtions made in 
this cauſe. Firſt, whether this accident, which has happened, 
is ſuch a loſs, as obliges the defendants to make ſta 


ction 
to the plaintiffs, Secondly, Whether upon the terms of the 


is rather conſequential of the former, whether the plaintiffs 


are properly aſſignees of Mrs. S7r2Je under this policy. If this 


matter reſted ſingly upon the policy itſelf, I ſhould not think it 


ſuch a loſs, as would oblige the defendants to make ſatisſact ion. 
Under this policy, the ſtate of the caſe is, Mrs. Strode was 


only a leſſee, her time expired at Miaſummer 1740, the houſe 
* was burnt down in January after, within the ſeven years; the 
plaintiffs, the Sadlers Company, were ground landlords, and 
entitled to the reverſion of the term: upon the 23d of February, 


original policy, the office is obliged to do it. Thirdly, which 


*P.455 


ſeven months after the expiration of the term, and one month 


after the fire, the aſſignment was made, and in conſideration 
of five ſhillings only; ſo that it muſt be taken as a voluntary 
aſſignment, as it ſtands before me. It has been inſiſted, on 


the part of the defendants, that the plaintiffs are not entitled io 


recover, as ſtanding in the place of Mrs. Szrode, becauſe ſhe 

had no loſs or damage, her intereſt cealing before the fire hap- 
| pou And this introduces the ſecond and third 2 
| 1 


am of opinion, it is neceſſary the party inſured ſhould have an 


 Intereft or property at the time of inſuring, and at the time che 


fire happens. It has been ſaid for the plaintiffs, that it is in 


nature of a Wager laid by the inſurance company, and that it 


docs not ſignifſy to whom they pay, if loſt, Now theſe inſu- 


rances from fire have been introduced in later times, and there- 


fore differ from inſurance of ſhips, becauſe there intere/l or no 
intereſi is almoſt conſtantly inſerted, and if not inſerted (a) you 
cannot recover, unleſs you prove a property. By the firſt 
clauſe in the deed of contribution in 1696, the year chis ſociety, 


called the Hand in Hand Office, incorporated themſelves, the 


ſociety are to make ſatisſaction in caſe of any loſs by fire. To 


whom, or for what loſs, are they to make ſatisfaction? Why, 
to the perſon inſured, and for the loſs he may have ſuſtained ; 
for it cannot properly be called inſuring the thing, for there is 


no poſſibility of doing it, and therefore mult mean inſuring the 


perſon 


(a4) This caſe was decided in the year 1743, previous to the 
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ö CH AP. perſon from damage. By the terms of the policy, the de- 
XVIII. fendants might begin to build and repair within fix days after 
It has been truly ſaid, this gives the ſociety 


tze ſire happens. 
an option to Pay or rebuild, and ſhews moſt manifeſtly they 


meant to inſure upon the property of the inſured, becauſe 
nobody elſe can give them leave to lay even a brick; for 
another perſon might fancy a houſe of a different kind, 
Thus it ftands upon the original agreement, The next 
queſtion will be, whether the ſubſequent order, made by the 
defendants in 1738, has made any alteration, I am of opinion 
it has not, for it was made only to explain a particular caſe in 
the policy: for it might have been a queſtion, whether Mrs. 
P. 456 * Strede could have come before the expiration of the term, to 
| examine the hooks of the office, and therefore this order was 
made to give her ſu:h a power, It has been ſtrongly objected 
that the ſociety could not make ſuch an order. I am very ten- 
der of ſaying, whether they can or not, Becauſe, on one 
hand, it might be hard to ſay, that as a ſociety they cannot 
make any order for the good of the ſociety : on the other hand, 
it would be a dangerous thing to give them a power to make an 
alteration, that may materially vary the intereſt of the inſured. 
The aſſignment is not at all within the terms of this order, be- 
cauſe it is plain, it meant an aſſignment before the loſs happened. 
Now, with regard to the loſs happening before the aſſignment 
made, Mrs, Sf rode was entitled to nothing but what was to be 
paid back upon the depoſit. It is plain ſhe thought fo, for if 
the had imagined ſhe had been entitled to 400l. would any friend 
have adviſed her to make a preſent of it to the plaintiff ? The 
Vide f caſe of Lynch v. Dalzel/, in the Houſe of Lords, ſhews how 
We iupra. ſtrict this court and that houſe are, in the conſtruction of poli- 
cies, to avoid frauds, The bill here muſt be diſmiſſed, | 
In the body of the policy, the company acknowledge the re- 
ceipt of the premium at the time of making the inſurance : and 
by the printed propoſals of the different ſocieties, it is expreſsly 
{tipulated, that no inſurance ſhall take place, till the premium 
be actually paid by the inſured, his, her, or their agent 
or agents. This premium or conſide ration money is in all the 
offices at the rate of two ſhillings per cent. for any ſum not ex- 
ceeding 1000. and two ſhillings and ſixpence from 10004, up- 
wards. But this muſt be wo oy to mean, the premium 
upon common inſurances only : for upon hazardous trades, and 
wooden buildings, &c the premium is proportioned to the riſk. 
Beſides this, by a late act of parliament a lay of one ſhilling 
. and ſixpence per annum is laid upon every hundred pounds of 
3 property inſured from fire. This duty, however, is not to 
2. extend to inſurances upon public k hoſpitals. | 
Ante ch 19, We have formerly ſeen, that whenever the riſk to be run was 
entire, there never was a return of premium, though the con- 


tract 
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tract ſhould ceaſe and determine the next day after its commence- C H A P. 
ment. This rule applies to inſurances againſt fire, which ge- XXIII 
nerally are made for one entire and connected portion of time, — 
* which cannot be ſevered: and therefore if the property inſur- P. 497 
ed ſhould be deſtroyed by fire, ariſing from the act of a foreign | 
enemy, the very day after the commencement of the policy, 
though the underwriter would be diſcharged; yet there can be 

no apportionment or return of premium. | | | 
In the flrſt chapter of this work, we enumerated the various Vide ante 
ſtamps neceſſary in order to render a policy upon fire effectual: p- 28. 
to enforce which regulation, it has been declared by poſitive 25 Geo. 3. 
ſtatute, © That if any perſon ſhall ſign, ſeal, execute, or ſubs ch. 50. ſ. 24. 
« ſcribe any policy of inſurance from fire, not being duly ſtamp. _ 
mea, he ſhall forfeit 104. and in addition to the ſtamp duties 
« impoſed by the various acts of parhament, ſhall pay to his 
majeſty the ſum of 51. before any ſuch policy of inſurance 
„ ſhall be available in law or equity, or be given or received in 
evidence in any court of juſtice.” _ | 

As the pureſt equity and good faith are effentially requiſite, vide ante 
as has been already ſhewn, to render the contract effectual ch. 9. 
when it relates to marine infurances; ſo it need hardly be ob- 
ſerved, that it is no leſs eſſential to the validity of the policy 
againſt fire: becauſe in the latter, as well as in the former, the 
inſurer, from the nature of the thing, is obliged, in a great 
meaſure, to rely upon the integrity and honeſty of the inſured, 
as to the repreſentation of the value and quantity of the proper- 
ty, which is the object of the inſurance. | | 


* 
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*APPENDI X, No. I. 
Policy of Inf trance on Ship or Goods. 


Jn the Name of God, Amen. 


as well in own Name, as for and in 
the Name and Names of all and every other Perſon or Perſons to 
whom the ſame doth, may, or ſhall appertain, in Part or in All 
doth make Aſſurance, and cauſe 


and them, and every of them to be ing loſt, or not loſt, at 


and trom 


Upon any Kind of Goods and Mer chandizes, and alſo upon the 


Bauy, Tackle, Apparel, Ordnance, Munition! Artillery, Boat, 
and other Furniture, of and 1 in the good Ship or Veſſel called 


the 


whereof is Maſter, under God, for this preſent \ Voyage, | 
or whoſoever 


_ elſe ſhall go for Maſter in the ſaid Ship, or by whatſoe er other 


Name or Names the ſame Ship, or the Maſter thereof, is or 


ſhall be named or called; beginning the Adventure upon the 


ſaid Goods and Merchandizes from the — thereof aboard 


the ſaid Ship, | | | upon 


the faid Ship, &c. 


farther, until the faid Ship, with all her Ordnance, Tackle, 


Apparel, Se. and Goods and Merchandizes whatſoever ſhall 


be arrived at upon the laid 
Ship, &c. until ſhe hath moored at Anchor, Twenty four Hours 


in goo Safety; and upon the Goods and Merchandizes, until 


the ſame be there diſcharged and ſafely landed. And it ſhall be 
lawful for the ſaid Ship, Sr. in this Voyage, to proceed and 


fail to and touch and a at any Poris and Places whatioever 
without Prejudice io this Inſu- 


rance, the ſaid Ship, Sc. Goods and Merchandizes, Sc. for ſo 


much as concerns the Aſſureds, by Agreements between the 


Aſſureds and Aſſurers 1 in this Policy are and ſhall be valued ; at 


touching the Adventure and Perils which we 


the Aſſurers are contented to bear, and do take upon us in this. 


* Voyage, they are of the Seas, Men of War, Fire, Enemies, 
Pirates, Rovers, Thieves, Jettifons, Letters of Mart and Coun- 
ter-mart, Surprizals, Takings at Sea, Arreſts, Reftraints and 
Detainments of al] Kings, Princes and People, of what Nation; 


Condition or Quality locyer 3 3 Barratry of the Maſter and Mart- 
| ners, 


; and ſs Galt. continue and en- 
dure, during her Abode ee | pon the ſaid ſhip, Se., And 


11 
ners, and of all other Perils, Loſſes and Misfortunes, that have 
or {hall come to the Hurt, Letriment or Damage of the {aid Goods 
and Merchandizes and Ship, &c. or any Part thereof. Ard in 
caſe of any Loſs or Misfortune, it ſhall be lawful to the A ſſureds, 
their Factors, Servants and Affigns, to ſue, labour and travel 
for, in and about the Defence, Saleguard and Recovery of the 
ſaid Goods and Merchandize and Ship, &c. or any Part thereof, 
without Prejudice to this Inlurance ; that this Writing or Policy 
of Aſſurance ſhall be of as much Force ard Effect as the ſureſt 
Writing or Policy cf Aſſurance heretofore made in Zombard- 
 flrect, or in the Royal Exchange, or elſeu here in Londin. And 
ſo we the Aſſurers are contented, and do hereby promiſe and 
bind ourſelves, each one for his own Part, our Heirs, F xecutors. 
and Goods, to the Aſſured, their Executors, Adminiſtrators, and 
Aſſigns, for the true Performance of the Premiſes, confefling 
ourſelves paid the Conſideration due umo us for this Aſſurance 
by the Aſſured NEE Ea ONS 1 


at and after the Rate of 
| per cent. 


In Witneſs whereof we the Aſſurers have ſubſcribed our Names 
and Sums aſſured in London. | e | | 
N. B. Corn, Fiih, Salt, Fruit, Flour, and Seed, are war- 
ranted free from Average, unleſs general, or the Ship be firand- 
ed; Sugar, Tobacco, Flax, Hemp, tiides, and Skins, are 
_ warranted free from Average, under Five Pounds per Cent. And 
all other Goods, alſo the Ship, and Freight are warranted free 
f-om Average under Three fer Cent. unleſs General, or the 
Ship be ſtranded, FEE _ : | 
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Form of a Reſpondentia Bond. 
k NO C all Men by theſe Preſents, That 
= held and firmly bound to ES 


in the Sum, or Penalty of 

| | of good and lawtul Money of 

Great- Britain, to be paid to the ſaid | | 

or to certain Att rney, Executors, Adminiſt ra- 
tors, or Aſſigns; to Which Payment, well and truly to be 

made „ Hlicirs, Exe cutors, and Ad- 

miniſtrators, firmly by theſe Preſents, ſcaled wich 8 
| | v Scal. 


& P N DIN 
Seal. | Dated this 85 : 
Day of nin the Year of the 
Reign of our Sovereign Lord by the Grace of 
God of Great Britain, France and Ireland, King, Defender 
of the Faith, and fo forth, and in the Year of our Lord, One 


thouſand ſeven hundred and | The Condition 
of the above-written Obligation is ſuch that whereas the above- 
named | 2 hath, on the Day of the 
Date above-written, lent unto the above - bound . 
the Sum of vpon the Merchandizes 
and Effects, to that Value laded, or to be laden on board the 
good Ship or Veſſel, called the of the Burthen 
of Tons or thereabouts, now in the River 
Names, whereof is Commander. If the ſaid 


Ship or Veſſel do, and ſhall with all convenient Speed, proceed 
and fail from, and out of the ſaid River of Thames, on a Voyage 
to any Ports or Places in the Eaft Indies, China, Perſia, or 
_ elſewhere beyond the Cape of Good Hope, and from thence, do, 
and ſhall fail, and return unto the ſaid River of Thames, at, or 
before the End and Expiration of Thirty fix Calendar Months, 
to be accounted from the Day of the Date above written, and 
that without Deviation (the Dangers and Caſualties of the Seas 
excepted), And if the above bound 4 
Heirs, Executors, or Adminiſtrators, do, and ſhall, within 
| Days next after the ſaid Ship, or Veſlel, ſhall be ar- 
_ rived in the ſaid River of Thames, from the ſaid Voyage, or at 
the End and Expiration of the ſaid Thirty ſix Calendar Months, 
to be accounted as aforeſaid (which of the ſaid Times ſhall firſt 
and next happen) well and truly pay, or cauſe to be paid, unto 
the above named | Exccutors, Adminiſtrators, or 
Aſſigns, the Sum of of lawful Money 
of Great Britgin, together with _ i | 
of like Money, by the Calendar Month, and fo proportionably 
* for a greater or leſſer Time than a Calendar Month, for all ſuch 
Time, and ſb many Calendar Months, as ſhall be elapſed, and run 
cout of the ſaid Thirty-ſix Calendar Months, over and above twenty 
Calendar Months, to be accounted from the Day of the Date above- 
written; or if in the ſaid Voyage, and within the ſaid Thirty fix 
Calendar Months, to be accounted as aforeſaid, an utter Loſs of the 
ſaid Ship, or Veſſel, by Fire, Enemies, Men of War, or any other 
Caſualties ſhall unayoidably happen; and the above bound 
Heirs, Executors, or Adminiftrators, 
do, and ſhall within Six Months next after the Loſs, pay and 
ſatisfy to the ſaid _ E Executors, or Admi- 
niſtrators, or Aſſigns, a juſt and proportional Average on all 
Goods and Effects which the ſaid | he | 
carried from England on board the ſaid Ship or Veſſel, and on all 
other the Goods and Effects of the ſaid which ſhall 


acquire 


F Se 


the Term and Spa ce of 5 a 


„ r D ND N 
acquire during the ſaid Voyage, and which ſhall not be unavoil- 
_ ably loft : then the above written Obligation to be void, and of 
no Effect; or elſe to ftand in full Force and Virtue. 


| Sealed and delivered (being) 
firſt duly ſtampt) in the 
Preſence of J 


K 


A P PE NPD I X, No. III. 


. The m of a Policy of Inſurance upon a Life. 


In the Name of GOD, ner. 


| make Aſſurance, and 
„ to be aſſured upon natu- 
ral Life if SY for and during 


Calendar Months, to commence this 
in the Year of our 


Lord, One thouſand ſeven hundred and _ fully tobe 
complete and ended. And it is declared, that this Aſſurance 
is made to and for the Uſe, Benefit, and Security of the ſaid 


Executors, Adminiſtrators, and 


Aſſigns, in caſe of the De:ch if the ſaid 


within the Time aforeſaid, which the above Governor and Com- 
pany do allow to be good and ſufficient Ground and Inducement p. 46 
“ for making this Aſſurance, and do agree that the Life of 492 


the ſaid | is and ſhall be rated and 


valued at the Sum aſſured : The ſaid Governor and Company a 
therefore, for and in Conſideration of _ beer Cent. 
to them paid, do aſſure, aſſume, and promiſe that | 
SD. ſhall, by the Permiſſion of 
Almighty God, live, and continue in this natural Life, for and 
during the ſaid Term and Space of Calendar 
Months, to commence as abrefaid ; or in Default thereof, that 


zs to ſay, incaſe the ſaid 


ſhall in or during the ſaid Time, and before the full End and 


| Expiration thereof, happen to die, or deceaſe out of this World 


by any Way or Means whatſoever, that then the above ſaid Go- 


vernor and Company will well and truly fatisfy, content, and 


Pay unto the ſaid Executors, Adminiſ- 


trators, or Aſſigns, the Sum or Sums of Money by them aſſured, 


and are here under-written, hereby promiſing and binding them 


| ſelves and their Sueceſſors to the Aſſured, Executors, 


Adminiſtrators, or Aſſigns, for the true Performance of the Premi- 
ſes, confeſſing themſelves paid the Conſideration due unto them for 


_ this Aſſurance by the Aflvred. 1 always, and it is hereby 


© declared 


| Effect, in caſe the ſaid 
of | or ſhall voluntarily go to Sea or into 
the Wars, by Sea or Land, without Licence in Writing firſt. 


P. 463 


r r H N U h 
declared to be the true Intent and Meaning of this Aſſurance, 
and this Policy is accepted by the ſaid Bad 
upon condition that the fame ſhall be utterly void and of no 


; ſhall exceed the Age 


had or obtained for | ſo doirg, any Thing in 
theſe Preſents to the contrary hereof in any wiſe notwith ſtanding. 
In witneſs whereof the ſaid Governor and Company have cauſed 


their common Seal io be hereunto affixed, and the Sum or 
Sums by them aſſured to be here under-writter,, at their Office 


in London, this Day of | in the 
| Fear of the Reign of our Sovereign 
Lord by the Grace of God, of Great 


Britain, France, and Ireland, King, Deſender of the Faith, &c. 
and in the Year of our Lord, one thouſand ſeven hundred and 
The ſaid Governor and Company are content 


with this Aſſurance ſor . 1 
*F TP END IX, No. IV. 
Form of a Policy. of Inſurance againſt Fire. 


By the Corporation of the Royal Fxchange Aſſurance 
| of Houſcs and Goods from ; tre . 


This preſent Inſtrument or policy of Aſſurance witneſleth, 
That whereas . 


agreed to pay into the Treaſury of che Corporation of the Reyal | 
Exchange h̊ ſſurance, at their Office on the Royal Exchange, len- 


din, ſor the aſſurance of 


from Loſs or Damage by Fire. Won, i all Mex by theſe Preſents, 


That the capital Stock, Eſtate, and Securities of the ſaid Cor- 
poration ſhall be ſubject and liable to pay, make good, and ſa- 
tisfy unto the ſaid Aſſured | Heirs, Executors, 


or Adn.iniftrators, any Toſs or Damage which ſhall or may 


happen by Fire to the ſaid Goods aforeſaid 
(except ſuch Goods as Hemp, Flax, Tallow, Fitch. Tar, Tur- 
pentine, Glaſs, China, and Earthen Wares, Writings, Books 
of Accounts, Notes, Bills, Bonds, Tallies, ready Money, Jew- 
els, Plate, Pictures, Gun-powder, Hay, Straw, and Corn un- 
threſhed, within the Space of twelve Calendar Months, from the 
Day of the Date of this Inſtrument or policy of Aſſurance, not 
excecding the Sum of ED. 


and ſhall 0 continue, remain, and be ſubject and liable, as aſore- 
ſaid, from Year to Year, to be computed from the 


Day 


J A i un Rent 


A P EN DEX 
Day of : in every Year, for ſo long Time as the ſaid 
«ffured ſhall well and truly pay, or cauſe to be paid the Sum of 
| into the Trealury of the faid Corpo- 
ration, on or before Pay of | | 
which ſhall be in each ſucceeding Year, and the ſaid Corpora- 

tion hall agree thereto by accepting and receiving the ſame, 
Which ſaid Loſs or 8 ſnall be paid in Money immediately 
after the ſame ſhall be ſettled ad adjuſted, orotherwiſe. it the ſald 
| Lois or Damage ſhall not be adjuſted, ſettled, and paid within 
ſinty Days aſter Notice thereof fhall be given to the tai Corpo» 
ration, by the ſaid Aſſured, that then the ſaid Corporation, ther 
Officers, Workmen, or Aſſigns, ſhall, at the Charge of the ſaid 
Corporation, at the End and Expiration of the ſaid ſixty Days, 

provide and ſupply the ſaid Affured with the like Quantity of 
Goods of the ſame Sort and Kind, and of equal Value and Good- 
neſs with thoſe burnt or damnified by Fire. Previted altas 
nevertheleſs, and it is hereby declared to be the true Intent and 


* Meaning of this Deed or Policy, that the ſaid Stock, Eſtate, and & P. 464 | 


Securities of the ſaid Corporation ſhall not be ſubject or bableo 
pay, or make good to the Aſſured any Loſs or Damage by Fire, 
which ſhall happen by any invaſion, Foreign Enemy, or any 
Military or uſurped Power whatſoever. Provided aſſe, That this 
Deed or Policy tball not take place or be binding to the Jaid 
Corporation until the Premium for one Year is paid, or in cole 
the ſaid Aſſured ſhall have already made, or ſhali hereafter mat e 
any other Aſſurance upon the goods aſoreſaid, unleſs the ſame 
all be allowed of and ſpecified upon the Back of this Policy : 
Or if the ſaid at the time When any 
ſuch Fire ſhall happen, ſhall be in the poſſeſſion of, or let to any. 
Perſon who ſhall uſe or exerciſe therein the Trade of a Sugar- 
baker, Apothecary, Chymiſt, Colour-man, Diſtiller, Bread or 
Biſeuit-baker, Ship or 'Tallow-chandler, Stable-keeper, Inn- 
holder, or Malſter, or ſhall be made uſe of tor the ftowing or 
keeping of Hemp, Flax, Tallow, Fitch, Tar, or Turpentine, 
but that in all or any of the ſaid Caſes theſe Preſents, and every 
Clauſe, Article and Thing herein contained ſhall ceaſe, deter- 
mine, and be utterly void and of none Effect, or otherwiſe {hill 
remain in full Force and Virtue - In Wütneſs whereof the ſaid 
Corporation have cauſed their common Seal to be hereunto #f- 
fixed, wo. EE Day of in the 
Year of the Reign of our Sovereign Lord 
by the Grace of God of Great Britarm, 
France, and F King, Defender ot the Faith &c. and in 
the Year of our Lord, One thouſand feven hundred 


N. B. This Policy to be of no Force, if aſſigned, unleſs ſuch 
Alignment be allowed by any Entry thereof in the Books of 
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THE PRINCIPAL MATTERS. 


. 


Abandonment. 


132 a perſon inſured can 


demand from the underwriter 


a recompcnce for a total loſs, 
he muſt abandon to him what- 
ever claims he may have to the 
property inſured. Page 82, 143 

The ume, within whith ſuch an 
abandonment muſt be made, was 
not fixed in England till lately 
by any poſtuve regulation or de- 
ciſion. | | 


contract of inſurance itſelf. 143 
When an abandonment is made, 
it muſt be total, and not partial, 


144 
'The inſured may in all caſes chuſe 


not to abandon : but he cannot 
abandon, and 


at his pleaſure 
thereby turn a partial into a total 
loſs. | bid 
The infured may abandon to the 
underwriter, and call upon him 
for a total loſs, if the damage ex- 
cced half the value; if the voy - 
age be abſolutely loſt or not 
worth purſuing; if farther ex- 
pence be neceſſary ; or if the in- 


ſurer will not engage at all events 


to bear that expence, tho' it 
ſhould exceed the value, or fail 
of ſuccels. 
But he cannot abandon, unleſs at 


ſome period or other of the voy- 


age, there has been a total loſs ; 
and if neither the thing inſured, 
nor the voyage be loſt, and the 


82, 172 


Abandonment is as ancient as the 


145, 152, 159 


damage does not amount to a moi- 
ety of the value, he ſhall not be 
allow ed to abandon, | | 
Et P. 146, 164. 
A ſhip was taken by a Spaniſb pri- 
vateer, retaken by an Eugliſb 
privateer and carried into 50% 
ton in New England, where, as 
no perſon appeared to give fecu- 
rity for wen vage, ſhe was ſold; 
the recaptors had their moiety, 
and the overplus remaining in the 
hands of the officers of the court 
of Adairalty, the owners were 
entitled to abandon and to recover 
for a total loſs. 146 
ſhip was taken by the French, 
remained with them eight days, 
and was then retaken: the maſ- 
ter, mates, and ſailors, N 
landman and an apprentice, had 
been taken out and carried to 
France. Before the capture, the 
ſhip had been ſeparated from her 
convoy, and was fo far diſabled 
by ſtorm as to be incapable of 
proceeding in her voyage without 
going into port to refit. Part 
of the cargo was thrown over- 
board in the ſtorm, and the reſt 
ſpoiled while the ſhip lay at Mil- 
ford Haven, In actions upon 
two policies, one on the ſhip, 
and the other on the cargo, it 
was held that this was a total loss, 
fo as to entitle the owners to aban- 
Gon Be 148 
A ſhip, bound from Montſerrat to 
London, was captured, and the 


A 


PRINCIPAL MATTERS. 


captain, crew, rigging, and part 


of the cargo, which was ſugar, 


were taken away, She was re- 
carried into New- 


taken and 
York, where the captain allo 
arrived, Upon taking poſſeſſion 
he found, that part of ho 


what remained were _—_ and 
that the ſhip was in ſuch a ſtate 
that ſhe could not be repaired, 


without unloading her entirely. 
The owners had no ftorchouſes 


at New-YTork; nor were any 


ſailors to be had. The ſalvage 


came to forty hogſheacs of ſu- 
gar; and if the ſhip had been re- 


paired. it would have exceeded 


the freight by 100l. There was 
an embargo laid on all ſhips till 


December, and this ſhip was to 


have arrived in London in July 
preceding. The captain, upon 
the advice of his friends, ſold 
the cargo, and was paid for it: 


he agreed alſo to fell the ſhip ; 


| cargo, 
that was left, had been waſhed. 
| overboard; that 57 hogſheads of 


tained no 
held that the inſured had no right 


was ſafe in port, and had ſuſ- 
damage, the court 


to abandon. Page 157 


But if the underwriter pay for a 


total loſs, and it afterwards turn 


| out to be but partial, the inſured 


ſhall not be obliged to refund; 


but the inſurer ſhall ſtand in his | 


place for the benefit of falvage, 


„„ 16 
A ney + was inſured from Wyburg 


to Lynn, it which place ſhe ar- 
rived : the jury found that the 
ſhip was not worth repairing ; 


but the damage ſuſtained in the 
voyage inſured did not exceed 


481. per cent, By the court, the 


jury have precluded us from 


I 


but the perſon who contracted 


for it ran away, upon which the 


captain left her in a creek, and 


came to England. The owners 


ol the ſhip had a right to aban- 


don to the inſurers on the ſhip 


and freight. Page 152 


on the nature of the caſe at the 


The right to abandon muſt depend 


time of the action brought, or at 


che time of the offer to abandon ; 
and therefore if at the time ad- 


vice is received of the loſs, it 
appears that the peril is over and 
«5. thing in ſafety, the inſured 
has no right to abandon. 146, 159 


Thus in a caſe where there was a 
capture and recapture, and it 
was ftated that at the time of 


the offer to abandon, the ſhip 


nor the voyege 15 loſt, the inſured 


ad of Auguſl, 
2 


ſaying this is a total loſs; and 


where neither the thing insured 


cannot abandon, 7 ¹ẽẽ 


nſurance on ſhip, cargo and ſreight, 


at and from Vortola to London, 
warranted free of particular ave- 


. On the 11t of Auguſt the 


whole fleet got under way, but 
not being able to get clear of the 
iſlands, they anchored that night, 
and next day got clear of che iſ- 
lands. About 10 o'clock on the 
ſeveral ſqualls of 


wind aroſe, which occaſioned 


the ſhip to ſtrain, and make 


water ſo faft, that the crew were 
obliged to work both pumps: 


on the 3d the captain made a 


fignal of diſtreſs, and returned to 


| Tortola, A ſurvey was had, by 


which the ſhip was declared una- 
ble to proceed to ſea with her 
cargo; that ſhe could not be 


"repaired in any of the Zngli/h 
Me India Ilands; many ot the 
| ſugars in the bilge and lower 
tier were waſhed out, and ſeveral 


D 1 


3 


of che caſus broke and in bad or- 
der. This was held to be a total 


los, the voyage being entirely Pour? 
When money has been paid by 


defeated, Huge 168 
. Ain | 
Ax aftion on the caſe lies againſt 
an agent for not having infured 
agreeably to the orders of his 
principal. 303 note (4) 
The only difference between this 
action, and that on the policy 
avainſt the underwriters, con— 
1fts in form: for the plaintiff is 
entitled in this action, to recover 
the preciſe ſum he ordered to be 
inſured; and the defendant has 
every beneſit of which the under- 
weriter could have taken advan- 
tage, ſuch as fraud, deviation, 
non-compliance with warranty, 
&c. Ts 
Such an order to inſure muſt be 
obeyed in the three following in- 
ſlances, otherwiſe this action 
will lie. Firſt, where a mer- 
chant abroad has effects in the 


hands of his correſpondent here. 


Second, where the merchant 


abroad has been ½ d to ſend or- 


ders for inſurance, and the one 


here 
Thirdly, if the merchant abroad 


ſend bills of lading, and engraſt 


on them an order to inſure, as 
the term of their acceptance. 

304 note 

Ifa merchant here accept an order 


for inſurance, and limit the bro- 


ker to too ſmall a premium, by 

which means no inſurance can 

be procured, this action hes, 
304. note 


An action of indebitatus aſſumpſit, 


for money had and received for 


the plaintiff's uſe, is the proper: 


form of action, in order to reco- 
ver the premium. 368, 393 
In order to recover upon a policy 


303 note (2) 


to comply with them. 


© F T HE 


againſt either of the inſurance 
companies, the action mult be 
debt or covenant. Pug? 396 


miſtake to the inſured, it may 
be recovered back in an action 
for money had and received to 


the plaintiil's uſe. 298 


In order to recover againſt a private 


underwriter upon the policy, the 
form of action is a ſpecial inde- 
bitatus afſumt/it, founded upon 
the expreſs contract. 397 
The action may be brought in the 
3 of the broker effecting the 
--POReF «5: | 403 
Wichin fifteen days after action 
brought, plaintiff, after requeſt 
in writing, muft declare the 
amount of all inſurances on the 
lame ſhip. „ 
See title Declaration. 5 

A allizent. | 


When the quantity of dimag ſuf- 
_ tained in the courſe of the voyage 
is known, and the amount, which 
each inſurer is to pay, is ſettled, 

it is uſual for the underwriter to 
indorſe on the policy, © adjufted 
this loſs at fo much per cen,” 

This is an adjuſtment, 117 

After an adjuſtment has been ſigned 

by the underwriter, if he refuſe _ 
to pay, the owner has no occaſion 
to go into the proof ef his loſs, 
or any of the circumſtances. It 
is to be confidered as a note of 
hand. 4 432801. - 
After julgment by default upon a 
valued policy, the plaintiſt's title 
to recover is confeſſed, and the 
amount of the damage is fixed by 
the policy. | 118 

If a loſs be total at the time of the 
adjuſtment, and the inſurer pay 

for a total loſs, che inſured is not 

obliged to refund, if it ſhould af- 
| | terwards 


held this to be right. 


PRINCIPAL MATTERS. 


rerwards turn out to be but par- 


tial ; but che inſurer will ſtand in 


the place of the inſured, Po ge 118 
A box of bullion was wholly loſt, 
the loſs adjulted and paid, and an 


agreement was entered into, at 


che time of adjuſtment, that the 


inſured would refund to the inſu- 
rer vhatever he ſhould recover 
in ſuch proportion as the ſum in- 


ſured bore to the whole intereſt. 
The bullion was afterwards filbed 
up, and the inſured paid into 


court the inſurer's proportion, af- 
The court 


ter deducting ſalvage. 
ibid. 


Admiralty. 


The ſeritenes of a foreign Court of | 


Admiralty is concluſive, as to 
every thing contained in it; but 
where the cauſe of condemnation 
of a ſhip does not appear to be 
on the ſpecifick ground, material 
to the point in iſſue, parole evi- 


dence muſt be allowed to explain 


. | 353 


Thus it is not duties to ſhew 


that a ſhip was not neutral, un- 
leſs it appear that the condem-- 
nation went on that ground. 774d. 


A ſentence of ſuch a Court cannot 
be controverted collaterally in | 


eivil fines *r 2: 28 r 356 
If it appear evident that the ſen- 


tence proceeded upon the ground 


of the property not being neutral, 
chat is conclufive evidence againlt 


the 1: ſured, that he has not com- | 


plicd with his warranty, and the 
5 under riter i is diſcharged. 


359, 361, 362 


Even where no ſpecial ground of 
condemnation is ſtated; but the 
ſhip is condemned as good an 


lawful prize, the Court here muſt 


conſider it as concluſive evi- 
dence 95 che Properey was not 
neutral, 


ther it be the act of 


his agent; 
contract is founded in deception 

and the policy is conleques. ty 
void. 3 
This rule prevails, even though 05 2 
act cannot be at all traced tee 
owner of che property inſaret. 


friend and acqua 
| loſs of the ſhip to ht, , 27; 


withſtanding that, 


362 «ny: heat. {rom hoon 
D d * 8 e 


But if the ground of decifi>n aupca 


to be not on the ground oi pot 
being neutral, but on a Mien "IN 


ordinance, manifeſt! y unjull, a7 cl 


contrary to the laws of natiors, 
and the inſured has only itring et 
ſuch a partial law, that fh. 21 o 
be deemed a breach of his w ar 


ranty, ſo as to diſcharge the g- 
ſurer. Tae JET; 


If the ſhip be condemned as prize, 


and the grounds of che ſentence 
appear manifeſtly to contract ct 
ſuch a concluſion, the Court here 


will not diſcharge the infurcrs, 


by declaring chat the in ſured has 


forfeited bis neutrality. 36k 
L. gend. | 
 Whereves there has been as all: g- 
tion of falſeho-d, a e 


of circumſtances, or a mitrepre= 
ſentation, it is immate rie! whe, 
the derten 
himſelf who is interet ei. 7 
for in eher caie, the 


— — 
25 


A man having ar riv od at 2 755 7 c 


knowing of the 10s of t e l 10 
inſured, and meeti g an intimete 
ntance ot "the ir. 
ſured, and a partner with bim ia 
ſome other tranſ.:/ lions, eowu- 
nicated the intelligence of the 
9 di)! ”- 


70 


ed it might be comment, he 


ſame day the perſon reccivit g the 
account, hel a converſy i en wii 


the plaintiſf's ns; VI, Note 
ore that hs 

had no in fm“ fro: m him re! 
pecting the ſhip, par ci he owe 


E 2 
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the ſaid perſon aſking the depo- 


nent, if he knew whether there 
was any infurance made upon her, 


and if there was any account of 


her. 'The ſame day the plaintiff 
defired this clerk to get an inſu- 


rance effected, which he did, © 
without telling his maſter of this 


converſation, The Court of Seſ- 
ſion in Scotland held the policy 


to be void; and the Houſe of 


Lords confirmedthe decree. F. wy 
The plaintiff's agent ſhipped goods 
for the plaintiff, and wrote to the 


plaintiff's agent in town to get 


'The letter 


an inſurance done. 


was dated the 16th of September, 


and it contained this ſentence, © I 


this day ſhipped on board the Jo- 


ſeph, which ſailed immediately, 


a cargo of oats,” &c. This let- 


ter was not, however, ſent till 


one o*clock on the 17th. The 
caſe ſtates, that about ſix o'clock, 
in the evening of the 16th, The- 
mas (the agent) heard a report 


that the ſhip was on ſhore; and 
at ſix o'clock in the morning of 


the 17th he Rnew the ſhip was 


loſt, 'The policy was held void 
on account of the fraud in The- 


71QSs 210 
Alteration. 


A policy cannot be altered after it 
is figned. 1 


Unleſs there be ſome written docu- 
ment to ſhew that the intention of 
the parties was miſtaken : or un- 
leſs it be altered by conſent of 
the parties. 9 

| Amaljfitan Code. 

Some account of it, Introd, p. xxv. 

IT A Mign ment . 

Policies of inſurance againſt fire are 
not aſſignable without conſent of: 
the office. 


But in marine inſurances, the policy 
may be transferred. 449 note (a) 


O N 
A ſſumgſit. See Achion. 
Aſſurance, Vide Inſurance. 
Average, General, © 
When goods are thrown overboard 
in a ſtorm to lighten the ſhip, for 
the general ſafety of the ſhip and 
- cargo, the owners of the ſhip and 
of the goods ſaved, -are to contri- 
bute for the relief of thoſe whoſe. 
goods are ejected: this contribu- 
tion is called a general average. 
* . Page 99, 121 
Average and contribution in com- 
_ mercial writers, are ſynonymous 
terms. 441 
The doctrine of average was intro- 
duced by the Rhodzans. ibid 
Three things, . it is ſaid, muſt con- 
cur to — the act of throwing 
goods overboard legal: iſt, That 
what is fo condemned to deſtruc- 
tion, be in conſequence of a de- 
liberate and voluntary conſultati- 
on between the maſter and men. 
2d. That the ſhip be in diſtreſs, 
and that ſacrificing a part be ne- 
_ ceflary for the preſervation of the 
reft, 3d. That the ſaving of the 
ſhip and cargo he owing to the 
means uſed with that view. But 
the zd ſeems to be the only ma- 
terial one. | 432 
o an action of treſpaſs for throw- 
ing goods overboard, a man 
pleaded that he did it nau levan- 
de cauſd; and that otherwiſe the 
e muſt have periſhed. 
he plea was held good. ibid 
If the fettiſon (that is the throwing 
over of the goods) do not fave the 
_ ſhip, but ſhe periſh in the ſtorm, 
there ſhall be no contribution of 
ſuch goods as may happen to be 
ſaved. 5 123 
But if che ſhip being once preſerved 
by ſuch means, be afterwards 
loſt, the property ſaved from the 
ſecond accident ſhall contribute 
| : to 


aa — 


re mainin 


If a ſhip be taken and carried into 
port, and the crew remain to take 


Quære. Whether extraordinary 


[ 
f 
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to the loſs occaſioned by the for- 


mer jettiſon. | Cage 123 
The various accidents and c 


1 
which will entitle the ſuffering 


party to call for a contribution, 
| Sep oys ' ibid 
If goods be put on board a lighter, 
to enable the ſhip to fail into a 


enumerated. 


harbour, and the lighter periſh, 
che owners of the ſhip and the 
cargo, are to contri- 
bute. e 


But if the ſhip be loſt, and he 
lighter ſaved, the owners of the 


goods preſerved are not to con- 
tribute, zbid 


Not only the value of the goods 


thrown overboard, mult be con- 


ſidered in a general average; but 
alſo the value of ſuch as receive 


any damage by wet. &c. from 


the jettiſon of the reſt. ibid 


care of and reclaim her, the 
charges of reclaiming and the 
wages and expences of the ſhip's 
company, during her arreſt, and 
from the time of her capture, it 
is ſaid, ſhall be brought into a 
general average. Qu. ibid 
Not ſo for ſailors wages and provi- 
ſions, during performance of a 
quarantine. | 125 


wages and victuals, during a de- 
tention by a foreign prince, not 
at war, be a ſubjech of average ? 
e 125, 126 
It ſeems that wages, &c. during a 
detention to repair are. 


port tor the benefit of the whole 
concern, the charges of loadin 
and unloading, and the wages — 
proviſions of the workmen hired 
tor the repairs are a general ave- 
rage. ID: 


arges, 


| Nor 


| Qu. ibid 
So where a ſhip is obliged to go into 


Diamonds and jewels, when & part 


of the cargo, muſt contribute ac- 


cording to their value. F. 126, 129 


Ship proviſions, the perſons of the 


paſſengers, wearing apparel, and 
ſuch jewels as merely belong to 
the porn do not contribute. 127 
o bottomry or reſpondentia 


bonds. 127, 422 


Nor the wages of the ſailors. 127 
In order to fix a right ſum, on 


which the average may be com- 


the whole ſhip, freight, and car- 
go, would have produced neat, if 
no jettiſon had been made; and 
then the ſhip, freight, and cargo 


are to bear an equal and propor- 


tional part of the loſs. ibid. 


The goods thrown overboard are to 
be eftimated at the price, for 
which the goods ſaved were fold, 
freight and all other charges 
being firſt deducted. 128 


The contribution is, in general, not 
made ull the ſhip's arrival at the 


port of diſcharge. 129 


gages to indemnify the inſured 
againſt all loſſes ariſing from a 
general average. bid 


Average Loſs, vide Partial Loffes., 


Bankruptcy, 


T the original inſurer become a 


bankrupt, it ſhall be lawſul for 


him or his affigns, to make a re- 


aſſurance to the amount before by 
bim inſured, provided it be ex- 
preſſed in the policy to be a rex 
aſſurance. 8 27 
The act was held to prohibit re- aſ⸗ 
ſurances on foreign ſhips, except 
in the caſe of bankruptcy oy 
death of the firſt aſſurer. 
If the inſurer, after the writing of 
the policy and before a lols hap- 


Puted, we ſhould confider what 


The inſurer by his contract, en- 


"aa, 


279 


Pen, 


3 


pen, thould become a bankrupt, 
the infure4 may prove his debt 
under the commiſſion, as if the 


loſs had happened previous to the 


bank rup. cy of the underwriter. 


Page 291 note ( 


This ſtatute has been held to extend 
to inſurances upon lives. 435 
If the borrower on bottomry be. 
comes bankrupt after the loan of 
the money, a'd before the evert 


happens, which entitles the len- 


der to repayment, the lender may 
prove his debt under the commii- 


| Hon, as if the event had actually 


happencd, £5 427 


Barratry. | | 


It is barratry in the maſter to ſmug- 


gle on his own account. 32 
The derivation of the word © Bar- 
ratry,” is very doubtful. 83 
Any att of the maſter, or wariners, 
of a criminal nature, or which is 
groſsly negligent, tending to their 
own benefit, to the prejudlice of 


the croners of the ſbip, and with- 


out their conſent or privity, is 
barratry. 3. 84 
It is not neceſſary, in order to make 
the inſurers liable, that the 


loſs ſhould happen in the very act 


ef birratry; tor the moment the 
thip is carried from its proper 
track, with an evil intent, barra- 
try is committed. 84, 90 


But the loſs in conſequence of the 


act of harratry, muit happen dur- 
ing the voyree inſured, and wich- 
in the time limited in che policy. 
| e 8 
If the aA of the captain be done for 
the benefit of hi- owners, and not 
with a view to hs own intereſt, 
it is not batratry. wil 
If the owner of the ſhip freight it 


out for a ſpecifick voyage. the 


freighter is to be conſiderel as 


owner pro hac vice; and it the 


maſter commit a criminal af, 
without his privity, though with 
the knowledge of the original 
owner, it is barratry. Page 84, 89 


The inſurers, by expreſs words, 


_ undertake generally for the barra- 
try of the mafter and mariners. 85 
If a declaration ſtate a ſhip to have 
been loſt by the Vaud and necl:- 


gence of the matter, that is a ſuf- 


_ ficient averment of a loſs by b2r- 
ra!ry. ; b14 


But where a ſhip ſailed a different 


courſe from that firſt intended, 


which alteration was publickly 


no her efit by the change, it was 
| hell not to be barratry. 85 


So if a ſhip take a prize, and in- 


ſtead of proceeding on her voy- 
age, the captain is forced by the 
mariners to return to port with 
the prize, _ the orders of 
his owners, the captain is juſtifi - 
ed by neceſſity: and it is not 
barratry, becauſe not done to de- 
fraud the owners. 87 
A ſhip was inſured from London to 
Seville; the was let to freight for 
the voyage; ſhe ſailed from Lon- 
don to the D:z»wns, from thence 
the failed to Guernſey, which was 
out of the ccurſe of rhe weyage. 
The captain went there to take 
in brandy on his own account, 
with the knowledge of the origi- 
nal owner of the ſhip, but act of 
the freighter for that voyage. 
This was held to be barratry. 85 


A breach of an emhargo is an act of 


barratry in the maſter. Qu. 9! 
An act of the captain, with the 
knowledge of the owners of the 
ſhip, though without the privity 
of the owner of the goods, wh? 
happened to be the perſon inſur 
ed, is not barratry. 5s GS 


1 


notified before the ſhip ailed, 
and where the maſter was to have 


\ 


/ „% =rD# 


1 
1 


When the ſlip and: 


PRINCIPAL MATTE R 8. 


If the maſter of the ſlup be allo the 


owner, he cannot be guilty of bar- 
ratry. | Pave 94 


The ſame rule prevails, if he commit 


an aft, which world be barratry 


in any other maſter, even though 


he has mortgaged the ſhip, HA 
Ii che w ords in % lawful "trade" 
be inferred, fill the underwriters 


are anfrerable if the captain com- 


mit barratry, by ſmuggling on his 


own account. 95 
Tf any captain, or mariner, i 


fall wilfully | 


ing to any ſhip, 
purn or det roy her, to the pre- 
judice of any merchant loading 
goods thereon; or of any gerſen 
underwriting any peilicy tlie reæun, 
or to the prejudice of the owner of 
the ſhip, he thall ſuffer death as a 

Gs v. ichout benefit of clergy. 
96, 97 


8 1e feta” hs on 8 with- 


in the body of a county, the offen- 


der ſhall be tried in a court of 
common law; if upon the high 
ſeas, it ſhall be tried according to 
the directions of the28th Henry 8, 
ch. 15. 97 
Bill f Lading. See Laing. £5, 
Barromry an Reſpondentia. 
Bottomry is a contract, 
the owner of a ſhip borrows mo- 
ney to enable him to carry cn 
the voyage, and pledges the keel 
or beftem of the ſhip as a ſecu- 
rity for the repayment. 410 


If the {}ip be loſt, the lender alſo 


loſes his whole money ; but if not, 

| be ſhall receive his principal, 
and the ſlipulated intereſt, how- 
ever it exceed the legal rate, 7674 
tackle are 
brought home, they are liable as 
well as the perſon of the borrower 
lor the money lent. | ibid 
When the loan is not made upon the 
veſſel, but upon the £00! 1s, chen 


by which 


the borrower only is erf nally 
bound to anſaer the contract, 
who is ſaid to fake vp money at 
reſpon enti. Pre 410 


In this confils the chief difference 


between bottomry ard veſpon- 
den tis; in moſt other reſpects they 
are the ſame, > | 1b 
There is a third kind of contract 
upon the mere hazard of the voy- 
ave, without any intereſt in ſhip 


or goods. | 411 
This is prohibited as to Eat India 
voyages. ih;d 


The borrower. on reſpondentia can 


only infure the ſurplus value of 
the goods over and above the mo- 
ney borrowed. _ 19 


The lender alone can make infu- 


rance on the money lent. 41 
All contracts made by any of his 
Majeſty's ſubjects by way of bot-, 
tomry on the ſhips of Foreigners 
trading to the (aj! Indies are null 
and void | | ibid 
Q. Whether an American ſhip, ſince 
the declaration of American Inde 
perdency, be a fireign thip with- 
in che ſlatute? 412 
Bottomry aroſe {rom the power given 
to the waſter of Hos eto. the 
ſhip and goods for ne ceſſaries in a 
forc19n country. 413 
Pu the ſhip muſt be PU | and 
in a ſlate of necofjity to juſthiy 
ſuch an act of che maler. 70 
This ſpecies of contract was known 
to the Rhodrans, 415 
The principle, upon which botton ry 
is allowed, is, that the lender runs 
the rifle of loſing his principle and 
Intereſt ; and therefore it is hot 


uſury to take more than the legal. 


tate, 2 416 
If a contract were made, by colour 
_ of bottomry, in order to evade the 

the ſtatute, it would be ui rious 

| 419 
the 


— 


TA B L E 
The legality of the contract defended. 
Page 419 


But if the riſk be not run, the lender 
is not entitled to the extraordi- 
nary premium. 
The riſks, to which the lender ex- 
poſes himſelf, are generally men- 
tioned in the condition of the bond; 
and are nearly the ſame, againſt 
which the underwriter in a policy 


of inſurance undertakes to inde- 


mnify. | 21 
Piracy is one of the riſks, which the 
lender on bottomry runs. ibid 


If a loſs by capture happen, he can- 


not recover againſt the borrower 
1b 


But this does not mean a mere tem 


porary taking ; but it muſt be 
ſuch as to occaſion a total loſs, 76:4 


Therefore where a ſhip was taken 


and detained for a ſhort time, aad 


yet arrived at the port of deſtina- 


tion, Within the time limited, it was 
held that the bond was not forfei- 
ted. | wid 
If the ſhip be loſt by a wilful devi- 
ation from the track of the voyage, 
the event has not happened, upon 
which the borrower was to be diſ- 


charged from his obligation. 424 
If the borrower becomes bankrupt 


after the loan of the money, and 
before the event happens, which 
entitles the lender to repayment, 
the lender may prove his debt un- 


der the commiſſion, as if the event 


had actually happened. 27 
Bottomry and reſpondentia may be 
inſured, provided it be ſpecified to 
be ſuch intereſt in the policy. 

; . 9, 4.28 


Vnleſs the uſage of trade ſanctions a 


different proceeding. 11 


When a perſon inſures a bottomry . 
znterelt, and recovers upon the 


ibid 


So RR H 


bond, he cannot alſo recover 
upon the policy. Page 428 
A lender on bottomry or at reſpondeu- 
tia is neither entitled to benefit of 
ſalvage, nor liable to average by 
the law of England. 422 


It is otherwiſe in France and in 


Denmark. 423 
But if a man inſure reſpondentia 
intereſt on a Dauiſh ſhip, and be 

obliged to contribute to an ave- 

rage loſs by the laws of Denmark, 

Engliſh underwriters are bound to 

indemnify. | _ ibid 

Broter | 


The broker, by the cuſtom, is liable 
to be ſued by the inſurer for pre- 
miums, notwithſtanding the ac- 

knowledgment by the inſurer, in 
the policy, that he has received 
them. | . 26 

The broker may maintain an action 
againſt the inſured, ſor premiums 
paid on his account. 26, 27 

See Agent. 


Capture. 


A $S between the inſurer and in- 
ſured, the ſhip is to be conſi- 
dered as loſt by the capture, though 
ſhe be never condemned at all, nor 
carried into any port orfleet of the 
enemy, and the inſurer muſt pay 
the value. | 66, 77 
Tf, either before or aſter condemnati- 
on, the owner retake her, and have 
paid ſalvage, the inſurer muſt pay 
the loſs ſo actually ſuſtained. 66 
If the loſs be paid by the underwriter, 
before the recovery, he ſtands in 
the place of the inſured, and will 
be entitled to the benefits of the 
reſtitution, t 5 ibid 
A capture having been illegal, but 
the charges and delay being great, 
the infured made a — ons 
| | | ona 


w 
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PRINCIPAL MATTERS. 


| bona file for the liberation of the _ 
It being neceſſary, except ia ſome 


Nip; the underwriters were held 
to be anſwerable for the charges of 
that compromiſe. Page 67 
Before the ſtatute of 19 Geo. 2d, ch. 
37. which aboliſhed wager poli- 


cies, the recapture had a conſide- 


rable effect upon the contract of 


6 


inſurance. 


But now the contract is not at all al. 


tered between an inſurer and-an 
infured.. | ibid 
The opinions of foreign writers with 


reſpect to capture and recapture, 


Rated. 70 
By the marine law of England, as 
practiſed in the court of Admiral- 
ty, it was formerly held, that the 
property was not changed ſo as to 
bar the original owner in favour of 
a vendee or recaptor, till there had 
been a ſentence of condemuation 

2 N 5 71, 138 
But now by ſtatute this right of the 


original owner, in caſe of a re- 


capture, is preſerved to him for 

| ever, upon payment of ſtated ſal- 
vage to the re- captors 72, 139 
Before the ſtat. of 19 Geo. 2. ch. 37. 
ſeveral caſes were determined wp" 
on the queſtion of recapture in the 
Eneliſh ccurts; but the ſame queſ- 
tion can nevei again ariſe between 


an inſurer and inſured. 73 to 77 
If the ſhip be recovered, before a 


demand for indemnity 1s made, 
the inſurer is only liable for the 
amount of the loſs actually ſuſ- 
tained at the time of the demand. 


1 „%%% G8, of 
Or, if the ſhip be reſtored at any 
time ſubſequent to the payment 


by the underwriter, he ſhall then 
ſtand in the place of the inſured, 
and receive all the benefits reſult- 


ing from ſuch reſtitution, ibid | 


Sce bettomry. 


Changing the Ship. | 


ſpecial caſes, to inſert the name 
of the ſhip, on which the riſk is 
to be run in the policy; it fol- 
lows as an implied condition, that 
the inſured ſhall neither ſubſtitute 
another ſhip for that mentioned in 
the policy before the voyage com- - 
mences; in Which caſe there 
would be no contract at all; nor 
during the voyage remove the 
property inſured from one ſhip to 
another, without conſent of the 
inſurer, or without an unavoida- 
ble neceſſity. Page 290 
If he do, the implied condition is 
broken, and he cannot, in caſe 
of loſs, recover againſt the un- 
. derwriter. .. ibid 
The ſhip, on which the riſk is to be 
run, forms a material part of the 
contract. ibid 


The opinions of Engliſh mercan- 


tile writers, and of foreign au- 

thors ſtated. 22090, 291 

Expreſly held in England that * 

inſured, except in caſes of real 

neceſſity, have no right to change 
the bottom of the ſhip; ſor when 
an inſurance is made on a ſpeciſi e 
ſhip, and the inſured, without the 
conſent of the underwriter, chan- 
ges the ſhip, he bas not kept his 
part of the contract. 293 
. Cloaths. 

The maſter's cloaths are not inclu - 
ded under a general inſurance on 
gods. | | 21 

Commencement f the Riſk. 

On the goods it is uſually From the 
loading; on the ſhip, from the 


beginning to load. 


23 

On a policy © at and from Bengal 
to England,” the riſk commences 
From the firſt arrival at Bengal. 38 
TT 8 Cem paſi 


T AB L E 
Compaſs ( Mariners.) 


Invented by a native of Amal/; and 
it contributed greatly to the revi- 
val of commerce. 

Conceulu e t. See braud. 
Conſent. 

A policy may be altered by conſent, 

even after it is ſigned. Hage 3 
Con ſeli da tion. 'S 


For the hiftory of the conſolidation 


rule in inſurance cauſes, ice the 
Introduction, page xliv. 
Conjtruction of the Policy. 


A policy muſt always be conſtrued 


as nearly as poſſible, according to 
the 1ntention of the contracting 


parties, and not according to the 


ſtrict meaning of the words. 30 


As policies are to be liberally con- 


firved, whatever is done by the 
matter in the uſual courſe, for 
good reaſons, though a loſs hap- 
pen thereon, the inſurer is liable. 
30 

No rule has been more frequently 
tollowed in queſtions of con- 
firuction, than the uſage of trade, 


with retpect to the voyage inſu- 


red. | | bid 
A policy on a ſhip generally from 
A. to B. was conſtrued io mean 


till the ſhip was 27 P,, zo, 31 


But if it contain the uſual words 
* till moured twenty-four hours 
in ſafety; the inſurers ſhall be 
arſwerable for no loſs, that does 
not happen beſore the expiration 
of the time, ibi1 

Even though the loſs was occafion- 

el by an act commited during 
the voyage infured 70 


Thus where the miſter of the ſhip, 
during the voyage infured, com- 


mitted an att of barratry by 
im.geling cn his own account; 
the infurer was held not to be 
Fable, becauſe the ſhip was nat 
loized ull rear a month after her 


Introd. XXxIIi 


When a ſhip is inſured, „at an 


6 1 FE 


arrival at the port of deſtination. 


Page 30 


If a ſhip be inſured for fix months, 


and three days before the expira- 
tion of the time receive her death's 
wound; but by pumping is 
kept afloat till 3 days aiter the 
time, the inſurer is difcharged. 


| | 3 
The loſs muſt happen durivig the, 


cortinuance of the voyage, or 


within 24 hours after her moor- 
ing at the port of deſtination. 


34 


Under a policy containing thoſe 
words, the underwriters were held 
hable for a ſubſequent lofs ; be- 
cauſe the captain the very day, 
on Which the ſhip arrived at her 
moorings, was ſerved with an or- 

der from government to return in 
order to perform quarantine; and 
therefore the ſhip could not be 
ſaid to have moored 24 hours i 


ſJaſ<ty, although ſhe did not go . 


back for ſome days. | 35 


In a policy upon freight, -if an ge- 


cident prevent the ſhip from ſail- 
ing, the infured cannot recover 
the Freight, which he wild have 


earncil, if the had compleated her 


voyage. 35 


But if che policy be a valued policy, : 


and part of the cargo be on board 


When ſuch accident happens, the 


inſured may recover to the whole 
amount. 36 


If a ſhip from ſireſs of weather, is 


in a decayed condition, ard goes 
to the neareſt plate to refit, it is 


to be conſidered in the fame light, 


as if ſhe had been repaired at the 
very place, from which the voy- 
ave was to commence, and no de- 
- viation from the terms of the po- 
licy. 37 
4 
the fir” 


irom Bengal to Londun.” 
5 urid 


* * 
r 


PRINCIPLE MATTERS. 


arrival at Bengal is interded to 


| Fage 38 


When an inſurance is“ af and from” 


7 the ſhip is protected during her 


reparation for the voyage; but 

1t all thoughts of the voyage be 
laid aũde the inſurer is diſcharged. 
| | 11 


Where there was an inſurance on 
the outward and homeward bound 


voyage; and the latter ran © at 


land from Jamaica to London; 
t was held, that the homeward 
Tiſk began when the ſhip moored 
at any part of the iſland, and that 
there the outward riſk ended, and 
did not continue till ſhe came to 
the laſt port of delivery. wid 
This caſe confirmed as to a policy 
on the ſhip, but the outward riſk 
on goods, continues till they are 
landed. 5 1 
In conſtruing policies, the fr:#un 


us, or apex fſuris is not to be the 


rule, but a liberal conſtruction is 


to be adopted, and the uſage of. 


trade called in to explain any 
doubts. i 0 
Thus in an inſurance on goods from 
Malaga to Gibralier, and from 


thence to England or Helland, the 


parties having agreed that the 


goods might be unloaded at G71. 


raltar, and reſhipped in one or 
more Hritiſſi ſhip or ſhips, and it 


appearing in evidence that there 
was no Britiſh ſhip at Gibraltar, 
but the goods had been un loaded 


and put into a „lere ſhip (which 
vas always conſidered as a ware- 
houſe) the inſurers were held to 
be liable for the loſs of theſe goods 
in the ſtore ſhip. 39. 40 
A ſhip was inſured from Lenden to 


The goods on board the ſhips, the 


der to be heeled and refitted 
Jails, &c. were taken cat 

; lodge] in a bank ſaul, ena. u- 

land in the river (which was pro- 

ved to be u/nal and beneficial to 
all concerned) the underwriter 


was held liable for the loſs of the 


fails by fire, while in this base 


ſa ul. Page 41 


The inſurer, at the time of under- 


writing, has under his confidera 
tion the nature of the voyage, and 
the uſual manner of doing it. 42 


What is uſually core by ſuch a ſhip, 


with ſuch a cargo, in ſuch a voy- 


gage, is underſtood to Le referred 


to by every policy. ibid 


If a hip be driven a mile on ſhore 


by a hurricane, or be burnt in a 
dry dock, while repairing, the in- 
ſurer is liable. | 43 

Hope and the Anne, were inſured 

at and from Dartmonth to Ma- 

terferd, and from thence to the 
port or ports of diſcharge. on 
the coall of Labrador. with leave 
to touch at Newfoundland, till the 
goods ſhould be ſafely diſcharged 
and landed, From the time of 
their arrival, the crew was chiet- 
ly employed in fiſhing, and took 
out their cargo only at leiſure 
times (which was fully proved to 
be the uſage) and the ſhips were 
taken by a privateer, before they 
were lated The court held 
that the inſurers were liable; for 
that according to the uſage there 
was no delay. + tht 


| When a man inſures one ſpecies 


of property, he cannot reccver 
damage, occaſioned by the loſs 
of a ſpecies of property diffe 
rent from that named in the 


ary place beyond the Cape of Good policy. <= <4 


Hie. The ſhip arrived in the 11- 


ver Cantcn in China where in or- 
| der 


Under a policy »pon the ſhip or 


upon the goods, the inſured can- 
| 7 not 


n O07 rt. 2; 
portion of time, and not a deſul- 
_ tory cruilins for fix weeks at any 


not recover extraordinary wa- 


ges paid to the ſeamen, or provi- 
ions expended, during a deten- 


tion to repair, or a detention by 
an embargo”.  Page5g2, 53 
Nor is the underwriter on goods 


liable for the frezght paid by the 


owner of the goods to the pro- 


' Of the Conflrudtion of Loſſes by Cap. 


prietors of the ſhip, where the 
goods were partially loſt. 
In the conſtruction of policies, the 

loſs mult be à direct and im medi- 
ate conſequence of the peril inſur- 


ed, and not a remote one, in or- 


der to intitle the inſured to recover. 
A 56 
Thus in an action upon a policy 


to recover the value of ſome ne- 


groes, who periſhed by mutiny, 
which was one of the riſks inſa- 
red againſt; it was held that the 
Underwriters were liable for all 


thoſe, who were killed in the 
muti ny, or who died of their 


wounds: that all thoſe, who died 
of the bruiſes, which they receiv- 
ed in the mutiny, though accom- 
panied with other cauſes, were 
to be paid for by the underwri- 
ters. But they were not liable 
for thoſe, who had ſwallowed ſalt 


water, and died in conſequence 


thereof, or who leaped into the 
ſea, and hung upon the ſides of 


the ſhip, without being otherwiſe 
bruiſed, or who died of chagrin ; 
all theſe having been loſt by too 


remote a conſequence. 56 


In the conſtruction of a policy 
upon time, the ſame liberality 
prevails as in other caſes; and 


an attention to the meanirg of 


the contracting parties has always 
been paid. 58 
In an inſurance at and from Li- 
ve ro to Antigua, with li- 
berty to cruiſe fix bees: it was 


held, that this meant a connected 


$3-: 


fore the expiration of that time, 


time. | Page 58 
Of the Conſtruction of Eafl-India 

Pilicies. lee Eaſl-India Voyages. 
Of the Conſt ruction of Loſſes by Peri!s 

of the Sea, ſee Perils of the 


Sea. 


ture, fee Capture, 
Of the Conſtruction of Lofſes by De- 


tention, Tee Detention. 


Of the Conſiruction of Loſſes by Bar- 


ratry, ſee Harratry. 
| Continuance of the Riſh, 
On the ſhip till her. arrival at the 
port of deſtination, and till ſhe 
Sf been moored 24 hours in good 


ſalety. 


| | 23 
On the goods till they are ſafely 


landed at the port of deſtination; 
which includes the carriage in the 
ſhip's boat to the ſhore, but not 
in the boat of the owner of the 
goods. 8 23 
If a policy be general on a ſhip 
from A. to B. the underwriter 
has been held anſwerable till the 
ſhip is unloaded. 30, 31 


But if it contain the uſual words, 


* till moored 24 hours in fafe- 
ty;“ the inſurer is liable for no 
loſs, that does not happen be. 


ibid 

Even though it be occaſioned by 
an act done during the voyage in- 
ſured. | ibi 
If the maſter, during the voyage, 
commit an act of barratry by 
 ſnuggling, and the ſhip be not 
ſeized till near a month after her 
arrival at the port of deltination 
the inſurer is diſcharged, bid 


If a ſhip be inſured for fix months 


and three days before the exp! 
ration of that time feceive het 
death's wound, but by pump} 
| E 


ge 1 
> a 
Oy agty 
ry by 
be not 
ter het 
nation, 

ibid 
nonths 
e exP! 
ve bet 
umping 
= 


PRINCIPAL MATTERS. 


15 kept afloat till three days af- 


ter, the inſurer is not liable. 
But the ſhip eannot be ſaid to have 


moored 24 hours in ſafety, when 
the very day, on which ſhe ar- 


rires at her moorings, the Captain 
is ſerved with an order to return 


to perform quarantine, altho' he 
does not obey for ſome days: and 
therefore the inſurer 1s liable for 
"a üben 166. 33 
Cantraband, ſee Prohibited Goods. 


Convoy. 


Ifthe infured warrant that the veſ- 
ſel ſhall depart with convoy, and 


the do not; the policy is 3 
= 5 | 33 
A convoy means a naval force, un- 
der the command of that perſon, 
whom government may happen to 
appoint, 338, 341, 389 
Therefore where a ſhip put her 


ſelf under the direction of a man 
of war till ſhe ſhould join the 


convoy, which had left the uſual 


place of rendezvous before ſhe 
arrived there, it was held not to 


be a departure with convoy, al- 
_ tho? ſhe in fact joined, and was 
loſt in a ſtorm. = 
Aliter, if the fingle ſhip be a part 
of the convoy, N 


Q. Whether failing orders from 


the commander in chief to the 


particular ſhips are neceſſary 
to conſtitute a zonvoy ? IS 
1 341, 342 


A convoy appointed by the admiral, 


commanding in chief upon a ſta · 
tion abroad, is a convoy appoint- 
ed by government. 343 


A failing wich convoy from the 


uſual place of rendezvous, as 
Spithead for the port of London, 
is a departure with convoy, with- 


in the meaning of fuch a warranty. 
ts | 343, 344. | 


Otherwiſe if che not joining be 


339 


It is allo allowable, here fraud is 


Although the words uſed, gene- 
rally are“ to depart,” or to 
fail with convoy; yet it 
extends to fail with convoy 
throughout the voyage. P. 345 
But an unforeſcen ſeparation from 
convoy is an accident, to which 
che underwriter is able. 347 
So held where a ſhip was ſepara- 

ted from her convoy by ftorm, 
and by form prevented from 
rejoiniag it, and was loſt, 348 


Even where the ſhip has been pre- 


vented by tempeſtuous weather 
from joining the convoy, at leaſt 
ſo as to receive the orders of the 
commodore, if ſhe do every thing 
1 \ . „ 1 2 
in her power to effect it, it ſhall 
be deemed a ſailing with convoy. 


348 


oving to the negligence and de- 
lay of the eaptain. 349. 
en Eo om on. 
Is a general expreſſion in the me- 
morandum at the foot of the poli - 
cy, and has been held to include 
Peas and beans: wet 
bee, = | 
'The proper court for the trial of 
queſtions relative to policies of 
inſurance is a court of common 
F 393 
Courts of equity have no juriſclict ion 
over ſuch queſtions, ibid 
If indeed the truſtee in a policy 
of inſurance actually refuſe his 
name to the ce/lvy que truftin an 
action at law, that may be a 
ground of application to a court 
of equity. | | 395 
So allo an application may be malle 
to a court of equity for a commiſ- 
ſion to examine witneſſes reſiding 
abroad, ib, 


ſuſpected, to apply to equity, in 
order to procure a Uiſcloſure of 


e cir- 


TABLE. OF THE. 


Amun taners upon the .oath of 
the inſured Tage 396 
But in all other caſes, a court of 
common Jaw is the proper 7 

12 = +5 £4; © 208 
Even if the parties, by a clauſe 


in the policy, ſhould agree to 


refer any diſpute to arbitration, 
that will not ouft the court of 


common-law of its juriſdiction, 
unleſs a reference is in fact made, 


or is depending. i 
Court of Policies of Inſurance. 
The hiſtory of its origin and decline, 
5h | Introd. xl 

F \ &, 
A liberty to crutſe fix weeks means 


to give a permiſſion to cruiſe for 
fix ſucceſſive weeks, and not a de- 


ſultory cruiſing for forty-two days 

at any time. . 
| Cruſades. 

They contributed to the revival of 


commerce. 


Date. 


1% day, month, and year, on | 


which the E was EXecu- 
ted, mult be inferted. 27 
Declaration. | 


In order to entitle the inſured to 
recover expences of ſalvage, it is 


not neceſſary to ſtate them in the 


declaration, as a ſpecial breach 
of the policy. f 141 
Thus, in a declaration on a policy 
on goods, it ſtated, that the ſhip 
ſprung a leak, and ſunk in the 
river, whereby the goods were 
ſpoiled. Lord Herdwicke held, 


that, under this declaration, the 


plaintilfs might give in evidence 


the expeuces of ſalva ge. 141, 409 
A declaration on a poljcy of inſu- 
rance mult ſet out the policy, and 
aver that it was ſigned by the de- 
fendant; and that in conſidera- 


In trod. xxii 


tion of the premium, he undertook 
to indemuily the inſured. P. 398 

The declaration muſt then flate 
the intereſt of the inſured. 767 


2 It ſhould next ſhew the loſs to haue 


happened by one of the perils 
mentioned in the policy ; 5 it 
muſt ſtate it according to the truth. 
BEE EI SY, bid 
To aver that the loſs happened by 
the fraud and negligence ef the 
mafler is a ſufficient averment of 
barratry, 3 399 
In a declaration for a total, the in- 
ſured may recover ſor a partial 


loſs. 1biA 


Though the plaintiff appear in 


proof to have a larger intereſt 
than is averred in the declaration, 
yet he is entitled to recover. 402 
The general iſſue, nun afſump/t, 
is the _ plea to a declaration 
upon a poiIcy. _ © 
'The el need not 13 
clauſe in the policy to reſer diſ- 
putes to arbitration. 396 
| * Detention: TO 
The underwriter, by expreſs words, 
undertakes to indemnify againſt 
all damages ariſing from the de- 
_ tention of kings, princes or people, 


A detention is ſaid to be an arreſt 
or embargo, in time of war or 
peace, laid on by the public au- 
| thority of a ſtate, c ibid 
In caſe of an arreſt or embargo 
by a prince, though not an enemy, 
the inſured is entitled to recover 
againſt the inſurer. Ibid 
In caſe of detention by a foreign 
power, which in time of war 
may have ſeized a neutral ſhip, 
in order to be ſearched for ene 
my's property, the charges con- 
ſequent thereon muſt be borne 
by the underwriter. 23 
A neuiral ſhip with neutral goods 
| on 


q 
3 
a 


Is underſtood to mean a voluutary 
departure, without neceſſity or any | 


PRINCIPAL MATTERS. 


os board, conſigned to London, 
was captured off the coaſt of 


Barbary by à Spaniſh thip ; ſhe 


was condemned as prize, be 


cauſe ſhe refuſed to be ſearched 
and reſiſted with force ; And 


held that a neutral ſhip is not 
bobliged to ſtop to be ſearched, 
and the fearcher does it at his 


peril: therefore, as it was 2 


caſe of imp1oper detention, the 


inſurer was held liable. P. 79, 8do 
But a detention for non-payment of 


Cuſtoms, or for navigating againſt 
the laws of thoſe countries, where 


the ſhip happens to be, ſhall not 
fall upon the underwriter. 80 
Whether the inſurers are liable for 


the payment.of damage arifing 
by the detention or ſeizure of 
- ſhips, before the commencement 


of the voyage, where the riſk is 


at and from” by the government 


of the country to which they be- 


long ? Qu. 80, 81 


Before the inſured can recover in 
caſe of detention, he muſt abandon 


to the inſurer whatever claims he 


may have to the goods inſured. 


82 


The time, within which the aban- 
donment muſt be made in ſuch 
caſes was not till lately aſcertained 


in England by any poſitive rule. 


rx zbid 
A detention by particular ordinances, 
Which contravene, or do not form 


a part of the law of. nations, is a 


riſk within a policy of inſurance. |, 
. 8 | {13.68 365 1 
„ fſaid ſhip at Carron Wharf, and to 


Deviation. ; 


reaſonable cauſe, from the regular 


and uſual courſe of the ſpecific - 


voyage infured. 294 


becauſe ſhe had no charter 
party on board. But che court 


A ſhip was inſured from Dartmouth 


Ee 2 


Whenever this happens, the voyage 


is determined; and the inſurers 
are diſcharged from any reſpon- 
ſibility. Page 204 


The reaſon of this is, becauſe the 


ſhip goes upon a different voyage 
from that againſt which the inſurer 
undertook to indemnify. ibid h 


It is not material whether the Joſs 


be or be not an actual conſeque- 
nce of the deviation; for the in- 
ſurers are in no caſe anſwerable 
for a ſubſequent loſs, in whatever 
place it happen, or to whatever 
cauſe it may be attributed. 7474 
Neither does it make any difference 
whether the inſured was or was 
not conſenting to the deviation. 

| N | ibid 


to Liverpool; ſhe put into Los; 
a place ſbe muſt of neceſſity pas 

| by ; and ' although ele) accident 
befel her in going into or coming 
out of Leo (tor ſhe was loſt after 
ſhe got out to ſea); it was held 

to be a deviation. 293 
A ſhip being inſured from Duntiry 
to Legnorn, comes to Dover for a 
Mediterranean paſs; and it was 
held to be a deviation. 1bid * 


If the maſter of a veſſel put into a 


port not uſual, or ſtay an uuuſual 
time it is a deviation. :bid 
'The inſured ordered their broker to 
| inſure on a particular veſſel from 
Carron to Hull, with liberty to 
call as uſual, Theſe inſtructions 
 vereenteredin the broker's books, 
and the inſurer ſubſcribed a policy 
on the goods, at and from the 
loading thereof, on board the 


continue and endlure until the 
« ſaid ſhip (6:ing allowed a liberty 
« fo call at Leith) ſhall arrive at 
% Hull,” It being uſual for theſe 
veſſels to call at Borio vine};, 


| TAB L 
. Leith, and Moriſon's Haven; this 
veſſel ſtopt at the latter; and re- 


ceived no damage in going into or 
coming out of it. The Courts in 


Scotland held it was no deviation; 
but the judgment was reverſed in 


the Houle of Lords. Page 295 
If the deviation be but for a ſin- 
gle night, or for an hour, it is 
tatal. - | 298 
A ſhip was bound from Co- to 
Famaiza, und er convoy. Be- 
ing of force, ſhe, wich two other 
veſſels, took advantage of the 
night, and cruized in hopes of 
meeting with a prize; it was held 
a deviation. bid 


Put if a merchant ſhip carry letters 


of marque, ſhe may chace an 
enemy, though ſhe may not 
cruize, without being deemed 
guilty of a deviation. 295 
Wherever the deviation is occaſioned 
by abſolute neceffity ; as where 
the crew forced the captain to 
deviite, the underwriter continues 


The juſtifications for a deviation 


ſeem to be theſe; to repair the 
veſſel; to avoid an impending 
ſtorm: to eſcape from an ene- 
my; or to ſeek for convoy. 300 
If a ſhip tis decayed and goes to 
the neareſt port to refit, it is no 
devietion. _ 309, 301 
Wherever a ſhip, in order to eſcape 
a ſtorm, goes out of the direct 
courle; or, when in the due courſe 
of the voyage, is driven out of it 
by ſtreſs of weather; this is no 
deviation. 302 
If a ſtorm drive a ſhip out cf the 
courſe of her voyage, and ſhe 
do the beft ſhe can to get to her 
dort of deſtination, he ts not 
obliged to return to the point from 

- which ſhe was driven. 303 
A thip was warzanted to fail with 


convoy from England to St. 
Kitts; and was ſeparated from 
convoy by a ſtorm. The cap- 
tatn ſwore that his invariable 
object, after the ſeparation, was 
to gain Sr. Kzit's, or to fall in 
with convoy. The ſhip being 
taken, it was held that the devia- 
tion was excuſed. Page 302 
another caſe, where a ſhip had 
been driven out of her port of 
loading, into another port, by 
ſtreſs of weather, and ſhe often 
attempted to return but could 
not; it was held that ſhe was 
not guilty of a deviation, though 
the did not, in fact, return to 
the port from whence ſhe was 
driven. | | 303 
A deviation may alſo be juſtified, 
jf done to avoid an enemy or to 
ſeek for convoy. 308 


In 


A ſhip being inſured and warranted 


to depart with convoy from 
 Zrremen to London, ſet fail from 
Bremen to the Elbe, under convoy 
of a Dutch man of war, where 
they were joined by two other 
_ Dutch men of war, whence they 
ſailed to the Texel, where they 
found a ſquadron of Engli/h men 
of war. It was: held that their 
going to the Alle, though out 
of the way, was no deviation. 
1 _ -. 
A ſhip was infured from I. endon to 
Gibraltar, warranted to depart 
with convoy. There was a 
convoy appointed for that trade 
at Spithead, but the fhip was 
loſt in her way thither. The 
court held that the ſhip was 
protected by the inſurance to a 
: pram of general rendezvous, 197d 
Vhere a captain juſtifies a devi- 
ation by the ufage of a parti- 
cular trade, there muit be a 


clear and eRtabliſhed ulage ; 
not 


A deviation merely intended, but 


PRINCIPAL MATTERS. 


| not a few vague inſtances only. 
| | Page zog 


Wherever a ſhip does that which is 


tor the general benefit of all par- 


ties concerned the act is as much 


Within the ſpirit of the policy as 


if it had been expreſſed: and in 
order to ſay whether a deviation 
de juſtifiable or not, it will be 
proper to attend to the motives, 
end, and conſequences of the act 
as the true ground of judgment. 


It has been held, that if a ſhip devi- 


ate from neceſſity, the ſhip muft 


purſue fuch w2yage of neceſſity in 


the direct courſe, and in the 
_ ſhorteſt time poſſible, otherwiſe 
the underwriters will be diſchar- 


ged. | ibid. 


In ſuch a caſe nothing more mult 


be done than what the neceſſity | 
property. | 280 
Difference between a re-aſſurance 


313 


requires, 


never carried juto effect, does 


not diſcharge the inſurers. 314 
But if it can be fhewn that the par- 


ties never intended to ſail upon the 


voyage inſured ; if all the ſhip's 
Papers be made out for a different 
ps from that deſcribed in the po- 
icy; the inſurer is diſcharged, 
though the loſs ſhould happen be- 
fore the dividing point of the two 
voyages, 7b 
Thus where a ſhip was inſured from 
Maryland to Cadiz,” it appeared 

_ that the ſhip was cleared to Fal- 


mouth and a bond was given that 


all the enumerated goods ſhould. 


be landed in Britain an affidavit 
of the owner ſtated the ſhip to be 
bound for Falmouth; and the bills 


of loading were,“ to Falmouth, and 
There was no evi- 
dence of her being deſtined ſor 


a market.“ 


Cadiz. The court held that the in- 
ſurers were not liable, although 


the ſhip was taken before the di- 
viding point of the two voyages 
MN 5 Page 315 
As it is ſettled that a mere intention 
to deviate will not vacate the po- 
licy, it follows as a conſequence, 
and has been fo held, that what- 
ever damage happens before ac- 
tual deviation, falls upon the un- 
derwriters. 316 
Subject to the rules already advanced 
deviation or not is a queſtion of 


fact to be decided according to the 


circumſtances of the caſe. 317 
In caſes of deviation, the premium 
is not to be returuedt. 
Double Inſurance, 


It is where the ſame man 1s to re- 
ceive two ſums inſtead of one ; or 
the ſame ſum twice over, for the 

ſame loſs, by reaſon of his having 

made two inſurances upon the ſame 


and a double inſurance, iꝛbid 
Where a man makes a double inſu- 
rance, he may recover his loſs 
againſt which ſet of underwriters 
he pleaſes; but he can recover for 
no more chan the amount of his 
lofs. . bid 


But when ont ſet of underwriters 


pay the loſs, they may call upon 
the other underwriters to contri- 
bute in proportion to the ſums they 
Have inſured. 231 
But though a double infurance can- 
not be wholly ſupported, ſo as to 
enable a man to recover a two-fold 
ſatisfaction; yet various perſons 
may inſure various intereſts on the 
ſame thing, and each to the whole 
value; as the maſter for wages; 
the owner for freight; one perſon 
for goods and another for bot- 
tomry. | Page 283 


In what cafes a man fhall be ſaid 


to make a double inſurance; and 


8 when 


when not, fully confidered. from 
page Page 283 to 288 
If che ſame man for his own account, 


rance. 285 
The laws of foreign countries, upon 
the fubject of double inſuranee, are 
tar fiom being uniform. 288 


Ealt India Yuyages 
. uſage of trade with reſpect 
t 


o thefe voyages has been 
more notorious than in any other, 


the queſtion having more 9 | 


: ntly occurred. 67 

The charter parties of the India 
Company give leave to prolong 
the ſhip's ſtay in India tor a year, 


and it is common by a new agree- 


ment, to detain her a year longer. 
The words of the policy too are 
very general without limitation of 
time or place. ibid 
Theſe charter parties are fo notori- 
ous, and the courſe of the trade 
is ſo well known, that the under- 


writer is always liable for any 


intermediate voyage, upon which 
the ſhip may be fent, while in 
India, though not expreſsly men- 
tioned in the poliey. ibid 
Thus, where the inſurance was at 
and from Bengal to any ports 
« or places whatſoever, in the £aft+ 
« [»//ies, China, Perſia, or elſe- 
« where beyond the Cape of Goad 
Hape, forwards and backwards, 
& and during her ſtay at each 
© place, until her arrival in Lon- 
% don, &c The captain when in 
Bengal entered into a new agree- 
ment for prolonging the ſhip's 
ſtay, and went ſeveral intermedi- 
ate or country voyages, in the laſt 
of which ſhe was loſt; the inſu- 
rers were held liable, 47 


though nit in his ownname inſures. 


doubly, it is ſtill a double inſu- 
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In an inſurance ©. from London to 


Madras and China, With liber- 
* ty to touch, ftay, and trade at 
« any ports or places whatſoe- 
eve, the facts were; that when 
the ſhip arrived at» Madras, ſhe 
was too late to go to China that 
year, upon Which - fhe was ſent 
by the council to Be, gal to fetch 
rice, which voyage ſhe performed 
once, but in the ſecond attempt 
ſhe was loſt, The inſurers are 
anſwerable on account of the 
ulage. | Page 49 

In an inſurance on a ſhip © at and 
from London to Bengal, begin- 
ning the riſk upon the ſhip at 
« Cond5n, and ſo to continue till the 
«arrival of the ſaid ſhip at Madras 

Land Bengal, with liberty ti touch 
* and ſtay at any port or place in 

this vcyage; the underwriters 
were held to be anſwerable for a 
loſs which happened in an inter- 
mediate voyage from Madras to 
Fiſagipatnam for rice by order 


of the council. 55 
However, the parties may, by their 
own agreement, prevent ſuch 


latitude of con ſt ruct ion. GI 
Nor need this be done by express 
worcs of excluſion ; but if from 
the terms uſed, it can be collect 
ed that the parties meant fo, that 
conſtruction ſhall prevail. 7b:4 
Thus where the general words were 
reſtrained by the expreſfiors 
« mn the outward or homeward 
bound voyage and in this 
voyage; the court held that the 
policy only meant places in the 
uſual courſe of the voyage to 


and from the places named.” 


_— 
Embargo. 
An embargo is an arreſt laid on ſhip 


or goods by public authority tos 
prrevent ſhips from putting to ſea 


The ſentence of a foreign court of 


PRINCIPAL MATTERS. 


in time of war, and ſometimes alſo 


to exclude them from entering our 
ports. | Hage 78 


Whether a Ne in time of war 


may make uſe of the veſſels he 
finds in his ports, to afſiſt him in 
carrying on war? ibid 


| Extraordinary wages paid to the 


ſeamen during an embargo, can- 


not be recovered againſt the inſu - 


rer on the ſhip. 


54 
The king of Great-Britain in time 


of war, may lay an 8 on 
ſhipping in the ports of his king- 
dom. Q. Whether he my do it, 


in time of peace? 7 
The breach of an embargo is an a 
of barratry in the maſter. 91 


If a ſhip though neutral, be inſured 


on a voyage prohibited by an em- 
bargo, ſuch an inſurance i is void. 


234 
Enemy. 


| The queſtion whether wins on 


the property of an enemy, are po- 
litic, conſidere l. 13, 240 
Such inſurances are not contrary to 


any poſfiuve law of 3 14 
15⁴⁴ 


How far trading with an enemy in 


time of actual war is legal. 237 
Evidence 


Opinion of witneſſes 1 is not * ATE 

ä 59, 192 

A policy will not be ſet aſide on the 
ground of fraud, unleſs it be fully 


and ſatisfa@erily proved, and the 
burden of proof lies upon the per- 
ſon wiſhing to take b of 
the fraud. | 


But poſitive and direkt avon of Fraud | 


is not to be expected; and from 
the nature of the thing circum- 
ſtantial evidence is all that can be 


given. wid. 
The nature of circumſtantial evi- 


dence conſideret. 215. 


Admiralty is concluſive and bin- 
ding upon all the world. as to 
every thing contained in it; and 

cannot be controverted collate- 


rally 1 in a civil ſuit, F. 353, 356 


Sec Admiralty. 

The'firft piece of evidence to ſup- 
port an action on the policy i is 
proof of the defendant's hand wrt 
ting to the policy. 2404. 


No parole evidence of any agree- 


ment ſhall be admitted, which 


tends to contradict the written po- 


liey. | 405 
The inſured muſt alſo prove 1 in- 
- tereſt in che thing inſured, by 3 
production of all the uſual docu- 
ments, bilts of ſale, bills of par- 


cels, bills of lading, & 406 


A man having purehaſed goods 


abroad, in order to prove his in- 
tereſt, produced a bill of parcels 


with che receipt of the ſeller to it, 
and proved his hand; it was held 


to be ſufficient evidence, ibid 
The plaintiff muſt prove that a loſs 


has bappened by the very means 
| Rated in the declaration. 407 
But where the loſs is averred to be 
by perils of the ſea, it is allowa- 
ble to give the expence of the 
ſalvage in evidence upon ſuch a 
declaration, | 409 


Factor. 


HE lien which a factor has 


upon the goods of his prin- 


cipal, is ſuch an intereſt, as will 


_ entitle him to recover on a gene- 
ral policy on goods, 11, 286 
Feliny. 


Wiltully to call away, burn, or deſ- 
troy any ſhip to the prejudice of 

the owners of the ſaid ſhip, or any 
merchant los ding goods thereon, 
or of the und rrwriters, is felonv, 
without the benefit of clergy in 

E 4 We _—_— 


Pl 


T A B L E 


any captain, maſter, mariner, or 
other officer belonging to the ſhip 

ſo deſtroyed. Page 96, 219 
Any perſon boring holes in a {hip 
in diſtreſs, or ſtealing a pump be- 
longing thereto, ſhall be guilty of 
felony without benefit of clergy. 
135 

Perſons convicted of ſtealing goods 
from a ſhip wrecked, or in dif- 
treſs, or of obſtructing the eſcape 
of any perſon from a wreck, or 
of putting out falſe lights to lead 
ſuch ſhip into danger, ſhall ſufler 
as ſelons without benefit of cler- 
BY. ; ibid 
Where goods of ſmall value are ſto- 


len, without any circumſtances of 


cruelty, the offender may be in- 


dicted for petty larceny. ibid 
Perſons, in whoſe cuſtody ſhip- 
| wrecked goods are found, not g1- 
ving a fatisfaftory account, ſhall 
be committed to the common gaol 
for ſix months, or pay treble the 
value of ſuch goods, ib 
Goods offered to ſale, ſuſpected of 
being N hall be ſtop- 
ped, and the perſon ſo offering 


them, and not giving a ſatisfac- 


tory account, ſhall be committed 


to the common gaol for ſix 


months, or pay treble the value 
of ſuch goods, | 135 
Perſons convicted of affaulting any 
magiſt rate or officer, when in dif- 
charge of his duty, reſpect ing 
the preſervation of any ſhip, veſ- 
ſel, goods. or effects ſhall be 
liable to tranſportation for ſeven 
years. ü 137 
Fire (Inſurance againſt) 

Is a contract, by which the inſurer 
undertakes, in conſideration of the 
premium, to indemnify the inſu- 
red, againſt all loſſes, which he 
may ſuſtain in his houſe, or goods 


- © F 


by means of fire within the time 


THE 


limited in the policy. P..441 
The Landon Aſſurance Company in- 
ſert a clauſe in their piopoſals, by 
which they declare, that they do 
not hold themſelves liable for any 
damage by fire, occaſioned by an 
invaſion, foreign enemy, or any 
military or uſurped power what- 
ſoever. _ | zbid 
Under this proviſo it was held, that 


the inſurers were not exempted 


from loſs by fire, occafioned by a 
mob at Norwich, which aroſe on 
account of the high price of pro- 
viſions. | 442 

The ſun fire office, in addition : 

_ theſe words, add © civil comma- 
tion, it was held that the com- 
pany, under thoſe words, were 
exempted ſrom loſſes occaſioned 
by rioters, who roſe in the year 


1780, to compel the repeal of a 


ſtatute, which had paſſed in favour 
of the Roman catholics. 445 


When a loſs happens, the inſured _ 


muſt give immediate notice of his 


lofs; and as particular an account 
of the value, &c. as the nature of 
the caſe will admit. He mult al- 


ſo produce a certificate of the 
miniſter and church wardens, as 
to the character of the ſufferer, 
and their belief of the truth of 
what he advances. 448 
In inſurances eint fire, the loſs 
may be either partial or total. 
1 f . 449 

Theſe policies are not in their na- 
ture aſſignable; nor can the inte- 
reſt in them be transferred with- 
out the conſent of the office. 76:4 


When any perſon dies, the intereſt 


ſhall remain to the heir, executor 
or adminiſtrator, reſpectively, to 
whom the property inſured be- 
longs; provided they procure their 
right to be indorſed on the policy, 

| Or 


I 
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or the premium be paid in their 


name. 


Page 449 


It is neceſſary the party inſured © 


ſhould have an intereſt or proper- 


tv in the houſe infured, at the. 


time the policy is made out, and 
at the time the fire happens; and 
therefore, after the | 


aſſigning the policy does not 
oblige the inſurers to make good 
the loſs to the aſſignee. 450 
The premium upon common intu- 
rances is two ſhillings per cent for 
any ſum not exceeding 10004. and 
half a crown from 1000). 3 
Beſides which there is a duty Fa, ns 
ernment of Is. 6d. per cent. bid 
This tax does not extend to publick 
hoſpitals. _ | | 
If a houſe were deſtroyed by a fo- 
reign enemy the day after the po- 
licy is made, there would be no 
return of premium. 
If any perſon fign a policy of inſu- 
rance againſt fire, not being duly 
ſtamped, he ſhall forfeit 10/. and 
muſt pay 5/, over and above the 
uſual ſtamp duties, before it can 
be received in evidence, 7674 
Fraud vitiates this ſpecies of con- 
tract. | ibi 
Foreign Ships, 


Inſurances on ſoreign ſhips without 
intereſt are not within the ſtat. 


of 19 Geo. 2. c. 37. 5 5 

But re- aſſurances on foreign ſhips 

are void. | 279 
Fort. 


A fort may be inſured againſt an at- 


tack from an enemy, for che be- 
nefit of the governor. 0 

5 France. 8 

An account of its commercial and 
maritime regulations; and the 


diſtinguiſned authors, who have 


eaſe of the 
houſe is expired. the infured's 


ibid © 


457 


written upon the ſubject of in ſu- 
rances. Intr. Fage xxxiii. 

| Fraud. | | 
Policies are annulled by the leaſt 
ſhadow of fraud or undue conceal- 
ment of facts. 174 
Both parties are equally bound to 


diſcloſe circumſtances, within their 


knowledge, 161d 


If the inſurer at the time he under - 
wrote, knew that the ſhip was 


ſafe arrived, the contract will be 
void. 2 ibid 
Caſes of ſraud upon this ſubject are 
liable to a threefold diviſion; 
Iſt. The @/legaris falſi; 2d. The 
 ſupprefſo veri; zd. Miſrepreſen- 
tation. The latter though it hap- 


pen by miftake, if in a material 


part, will vitiate the policy, as 
much as actual fraud. ibid 
The policy was held to be void, 
where goods were inſured as the 
property of an ally, when in fact 
they were the goods of an enemy. 


1 

A ſhip was known to have ſailed from 
| mar on the 24th of Vyvem- 
er; and the agent told the inſu- 
rer {he failed the latter end of De- 
cember; the policy was declared 
„ 176 
In an inſurance upon goods, the in- 
ſured warranted the ſhip and 
goods to be neutral, it was ex- 
preſsly found by the jury, that 
they were not neutral. The 
court, therefore, though the loſs, 
happened by ſtorms, and not by 


capture, declared that the inſured, _ 


could not recover. bid 
Goods were inſured on board a ſhip, 
_ warranted Portugueſe, The goots, 
were loſt by a different peril, 
but in fact the ſhip was not er- 
tugueſe, The ras Ho is void 4b. 
_— | - 477 
Concealment of circumſtances viti- 
. 8 «les 


— 


rn Sn vin Et 


gates all contracts of inſurance. 


The facts upon which the riſk is 
to be computed, lie, for the moſt 

art, within the knowledge of the 
infured only. The underwriter 


relies upon him for all neceſlary | 


information; and muſt truſt 10 
him that he will conceal nothing, 
ſo as to make him form a wrong 
eſtimate. Page 178 
One having an account that a ſhip, 
dieſeribed like his, was taken, in- 
ſured her, without giving any 
notice to the infure s of what he 


had heard, the policy was decreed 


in equity to be delivered up. 179 
The agent for the plaintiff two days 
be fore he effected the policy, re- 
ceived a letter from Cowes, in 
which is this expreſſion, On 


of Ccteber. a circumſtance with 
which the plaintiff was acquaint- 
ed by a letter received in Febru- 
ary. The policy was not made 
till the 21ſt of March. The let- 
ter was not ſhewn, nor was any 


thing ſaid of her failing from Sr. | 


Thymas's, but in the inſtructions 


„the ſhip was ſaid to have been 


4 on the coaſt the 2d of Ocober.“ 


The policy was held to be void, 
= Page 181 


The broker's inſtructions ſtated he 
ſhip ready to ſail on the 24th of 


December; the broker repreſent- 
ed to the underwriter that the 
ftup was in port, when in fact 
ſhe had ſailed the 23d of Decem- 
ber. The policy was void. 182 


But there are many matters, as to 


„the 12th of this month I was 


« 12 company with the Davy 
* (the ſhip in queſtion) at twelve 
at night loſt fight of her all at 
once; the captain fpoke to me 
* the day before that ſhe was 
leaky, and the next day we 
had a hard gale.“ The ſhip, 
however, rode out the gale, and 
was captured by the Spaniards. 
The policy was held to be void, 
becauſe the letter was not com- 
municated to the infurer. 197 
A ſhip was inſured © at and from 
„ Genca.” The ſhip loaded at 
Leghorn, and was 
bound for Dublin; but loſing her 
convoy, ſhe put into Genoa in 


Auguſt, and lay there nil} the Ja- 


cc 


nuary followingg All thele facts 


were known to the inſured, but 
not conimunicated to the inſurer: 


the policy was held to be void. 


| 80 
A ſhip being bound from the coaſt 


of Africa to the Britiſb Weſt Iu- 


dies, ſailed from St. Zhumas's 
on the coaſt of Africa on the 24 


which the inſured may be inno- 
cently ſilent; 1ft, As to what 
the inſurer knows, however he 
came by that knowledge; 2d, 
As to what he ought to know; 
zd, As to what leſſens the riſk. 


An underwriter is bound to know 


If 


writer needs not be told her 


particular perils, as to the ſtate 
of war or peace, „ 
a privateer is inſured, the under- 
deſ- 
ibid 


tination. 


An inſurance was made on Fort 


originally 


Marlborough in the Eaft Indies 
for twelve months againſt the at- 
tacks of an European enemy, for 
the berefit of the governor, The 
defence ſet up was an undue com 


cealment of circumſtances, par- 
' ticularly the weak neſs of the fort, 


ard the probability of its being 
attacked by the French. The 
court held that the policy was 

ood, * 


The whole doctrine of concealment 

fully illuſtrated from page 183 to 
ER 3191 
A ſhip was inſured“ from London 


J ᷣͤ ͤ „% 0: bs. Bp Erin 
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4 to Mantz, with liberty to call 


at end. The ſhip's clear- 
ances and papers were all made 
out for Oflcnd; but ſhe was ne- 
ver intended to go thither. Aſter 


the policy was made, war was 


declared againſt France. Two 


defences were ſet up; Iſt, chat 
there was a fraud in clearing cut 


the ſhip for Ofexd, when ſhe ne- 
ver was deſigned for that place. 


2d, That as hoſtilities were de- 


clared aſter the policy was ſign- 


ed, and before the ſhip failed, the 


_ defendant ought to have had notice, 


The court held that neither of the 


objections was valid; for the firſt 


was the common uſage; and of 


the ſecord the inſurer was bound 
to take notice. 


loſs by capture, the ſhip being 
Portugueſe and condemned for 
having an Eugliſb ſupercargo on 


board, becauſe the inſured had 


not diſcloſed that circumſtance, 
'The court held that the condem- 
nation was unjuſt, and was not 
ſuch a circumſtance as the inſured 


was bound to diſcloſe. 195 
A n is a ſtate of the 
A 


caſe, not forming a part of the 


written inſtrument or policy: and 


it is ſufficient if it be ſubſtantially 
performed. 196, 202 


If there be a miſrepreſentation it 


will avoid the policy, as a fraud, 
but not as a part of the agree- 


ment. | 1 
Even written inſtructions, if they 
are not inſerted in the policy, are 


only to be conſidered as repreſen- 
tations; and in order to make 


them valid and binding as a war- 


ranty, it is neceſſary that they 
make a part of the written inſt ru- 


MENT |: „„ 


Page 193 


An underwriter refufed to pay a 


A 23 was inſured at and from Fart 
r 


If a repreſentation be falſe in any 


material point, it will avoid che 
122 ; becauſe the underwriter 
has computed the Tiſk upon cir- 
cumſtances, which did nut exiſt. 


Page 197 


The following inſtructions were 


ſhewn to the firſt underwriter, 
but not inſerted in the policy, 
„ 'Three thouſand five hundred 
pounds upon the ſhip Julius 
„ Cæſur for Halifax, to touch at 


„% Plymouth, and any port in 


4 America: [he meunts. twel: e . 


guns and twenty men. Theſe 


inſtructions were not ſthewn to 
the preſent defendant, but ſhe was 
repreſented generally as a ſhip of” 


Ferce. At the time of her capture, 
ſhe had on board 6 four pounders, 


4 three pounders, 3 one poun- 


ders, 6 ſwivels, and 27 men and 


boys in all, of which 16 only 


were men. The witneſs ſaid, he 
conſidered her as being ſtronger 
with this force, than if ſhe had 
12 carriage guns, and 20 men; 


and that there were neither men 


nor guns on board, at the time of 


the infurance. The court held, 


that theſe inſtructions were only 
a repreſertation; and that they 
had been ſubſtanuaily performed. 


ibid 


J. Orient to the Jes of France 
and Bourbon, and to all or any 


ports or places where, and what- 


ſoever, in the 2% Indies, China, 
Per/ia, or elſewhere beyond the 
Cupe of Good Hope, from place to. 
place, and during the ſhip's ſtay 


and trade, backwards and for- 


wards, at all ports ard places, 
and until her ſafe arrival back at. 


her laſt port of diſcharge in 
France. A flip of paper, at the 


time 


I. E 


time the policy was underwritten, 


was wafered to it, and ſhewn to 


the underwriters, on which was 
written the following repreſenta- 


tion: © The ſhip has had a com- 


** plete repair, and is now a fine 


* and good veſſel, three decks. 


* Intends to fail in September or 


October next. Is to go to Ma- 
aduetra, the Ves France, Pon- 
dicherry. China, the Ifles of 
* France, and L'Qrient.”” The 
ſhip, in fact, did not fail till the 
Gth of December, and did not reach 
Pongaicherry all the month of 


July following. She continued 


there till Jugu/f}, when inftead of 
proceeding for China, ſhe failed 
for Bengal, where having paſſed 
the winter and undergone conſi- 
derable repairs, ſhe returned to 
Pondicherry, and after taking in 
a homeward bound cargo at that 
e f. proceeded in her voyage 

ack to L' Orient, but was taken 
by the Mentor privateer. The 
uſual time, in which the direct 
voyage is performed between 
Hondicherry and Bengal is ſix or 
ſeven days; but this ſhip was fix 
weeks in going to, and two 
months in returning from Bengal, 
and lay off Madras, Maſulpa- 
lam, Hiſigapatam, and Tanen, 


and took in goods at all thoſe 


places. Lord Mansfield told the 


Jury, that if no fraud was intend- 


ed, and that the variance between 
the intended voyage, as deſcribed 


in the ſlip of paper, and the ac- 
tual voyage as performed did not 
tend to encreaſe the riſk. 747 /{ip 
ef peper being only à repreſontati- 
o, the plaintiff was entitled to 
their rl | 

If the miſrepreſentation be in a - 


terial point, it will avoid the po- 


Page 202 


O. F 


| licy; even though it happen by 
miſtake, Lage 204 


Thus in a policy on a ſhip from 


New Vor to Philadelphia, the 


broker repreſented to the inſurer 


that che ig was ſeen ſafe in the 
Deiaware on the 11th of Dece n- 
ber by a ſhip which arrived at New 
or“; whereas in fact the ſhip 
was loſt on the 9th of December ; 
the policy was held to be void, 
although there was no ſuſpicion 


ol ſraud. 205 


The ſame rule holds if the broker 


conceal any thing material, 
though the only ground for not 
mentioning them thould be that 
the facts concealed appeared im- 
material to him, | 207 


But the thing concealed muſt be 


ſome fad, not a mere ſpeculation 
or expettation of the inſured. 76:4 


Thus where a broker 1 
em 


veral veſſels, ſpeaking of t 

all, ſaid “ which veſſels are e- 
* pected to leave the coaſt of 
« Africa in November or De- 


* cember;”” the policy was held 


good, although in fact the ſhip 
in 1 had ſailed in the 
month of May preceding. 1014 


Wherever there has been an alle- 


gation of falſhood, a concealment 
of circumſtances, or a miſrepre- 


ſentation, it is immaterial whe - 


ther it be the act of the perſon 
himſelf w..o is intereſted, or of 
his agent; for in either caſe the 
contract is founded in deception, 
and the policy is conſequently 
void. | 


act cannot be at all traced to the 
owner of ihe property inſured, 
3 209 


A man having arrived at Greencch, - 


knov.ing of the loſs of the ſhip 
inſured, | 


208 
This rule prevails, even though the 


} 
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inſured, and meeting an inti- 


mate friend and acquaintance of 


the infured, and a partner with 


him in ſome other tranſactions, 


communicated the intelligence of 
| But poſitive and direct proof of 


the loſs of the ſhip to him, who 
defired it might be concealed. The 


ſame day the perſon receiving the 


account held a converſation with 
the plaintiff's clerk, who, not- 
withſtanding that, ſwore that he 
had no information from him reſ- 


petting the ſhip, nor did he get 


), | 

any hint from Ein. further chan 
the ſaid perſon aſking the depo- ed, 
The ordinances of foreign ſtates de - 


nent, if he knew whether there 


was any inſurance made upon her, 


and if there was any account of 
her. The fame day the plaintiff 
. defired this clerk to write to get 
an infurance effected, which he 


did, without telling his maſter . 


of this converſation. The Court 


of Seffion in Scotland held the 


policy to be void; and the Houſe 
of Lords confirmed the decree. 


_ | Pape 209. 
The plaintiff's agent ſhipped goods 


for the plaintiff, and wrote to the 


laintiff's agent in town to get an 
The letter was 


inſurance done. 


dated the 16th of September, and 


mit contained this ſentence, © 1 
_ © this day ſhippcd on board the 


% Fofeph, which ſailed immed;- 
* ately, a cargo of oats, '&c 
This letter was not however lent 
till one 'o'clock on the 17th. 


The caſe ſtates, chat about fix 
o'clock in the evening of the 16th, 
Thomas (the agent) heard a re- 


port that the ſhip was on ſhore ; 
and at ſix o'clock in the morning 


of the 17h he ner the ſhip was 


loſt. The policy was hel void 


on account of the fraud in - 
— 410 
A policy will not be ſet aſide on the 


ground of fraud, unleſs it be fully 
and ſ/atigfactorily proved; and 
the burthen of proof lies on the 
the perſon wiſhing to take advan- 
tage of the fraud, Vage 214 
fraud is not to be expected; and 
ſrom the nature of the thing cir- 
cumſtantial evidence is all that 


can be given | „ 


The queſtion, whether the pre- 
mium is to be returned by che 
underwriter, where the inſured 
has been guilty of fraud, confider- 
ed; + | 215 


clare, for the moſt part, that it 
A bid 
In England there has been no le- 
giſlative regulation; and the 
courts of juſtice have not, as yet, 
adopted any general rule upon che 
ſubject. 216 
In two or three inftances, where 
the underwriters have been re- 
lieved in Chancery from the 
payment of the ſums inſured on 
ac count of fraud, the decree has 
directed the premium to be return= 


ed: 1 1b 


The queſtion came on to be con- 
ſidered in the King's Bench; 
but the trial being had under 
a decree of the Court of Chan- 
cery, and the inſurer having 
there made an offer of return- 
ing the premium, the Court of 
King's Bench conſidered this offer 
in the fame light as if he had paid 


the money into court, and there- 
fore the quenion remained unde- 
clded, 217 


But in a cafe where the fraud was 
of a very groſs and heinous na- 
ture, Lord Mansfeld told the 
jury, that the premium ſhould not 
be reſtored to the inſured. 218 

It is clear, that IS = ervri- 

= det 


* 


freight, which he 


2 JAB LE 
5 ter has been guilty of fraud, an 


action dies againſt him at the ſuit 


of che inſured, to recover the pre- 
mium. Page 218 


8 2 —1 . q ES 
By ſeveral foreign ordinances, the 


- puniſhment of fraud, in matters 
of inſurance, is exceedingly ſe- 
vere; ſometimes amounting even 
to death. ; p | 
No puniſhment exeept that of an- 
nulling the contract, has as yet 


been declared by the-law of Eng- 
5 land, 


2 | 229 
But if any captain, & c. wilſully de- 
ſtroy the ſhip to which he be- 
longs, to che | prejudice of the 
owner of the ſhip, or of the goods 


loaded thereon, or of the under- 
writers, he ſhall Tuffer death as a 
bid 


felon. VP | 
Fraud vitiates policies on lives, as 


well as thofe on marine inſurances, 


437 


It has the ſame effect on policies in- 


ſuring againſt fire. 


Freight. 


457 


"The freight or hire of ſhips is a 
ſubject of inſurance. 233 9 
In an inſurance upon freight, the 


inſured, if the ſhip be prevent- 


cel by accident from ſailing, can- 


the value of ihe 


would have 


not recover 


carned. | 


5 . 3 35 
5 But if the policy be a valued po- 


licy, and part of the cargo be 


98 on board when ſuch acchlent 


happens, the reſt being ready 
to be fhipped. the inſured may 
recover to the whole amount, 


not liable for #-c78/7 paid to the 
- owner of the ſhip. | 53 
Freight muſt contribute to a general 
average. 128 


ibid | 


| ; | V 
The underwriter upon the goods is 


N 0. 
 Geming policies. See title Wager 
| policies, 
| General Average. See Average, 


Greeks, | 
8 account of their commerce; 


kJ they are ſuppoſed to have been 
unacquainted with inſurance. 


Introd. vii 


Hanſeatick League. 

AY account of its origin and 

decline. Introd. xX xxi 

Huſband of a Ship © 

The huſband of a ſhip has no right 
to inſure for any part owner, 
without his particular direction, 
nor ſor all the owners in general 


_ without their, joint direct ion. 19 


FJeltiſen or Fetſon. See Average 
Illegal Foyages. 
XX 7HENEVER an inſurance 


1725 is made on a voyage ex- 
preſsly prohibited by the com- 
mon, ſtatute or maritime law of 
this country, the policy is void, 

| I | 2232 

The goods on board a ſhip were 

inſured “ at and from London to 

New-York, warranted to de- 
part with convoy from the chan- 
nel for the voyage.“ She had 

proviſions on board, which ſhe 
had a licence to carry to New 
Fork under a proviſo in the pro- 

| hibitory act O 16 Geo. 3. C. 5 
But one half of tho cargo, includ- 

ing the goods, which were the 
fubjed of this inſurance, was ni! 
licenſed. The commander in 


chief had iſſued a proclamation to 
allow the entry of unlicenfed 
goods; but he had no authority 
e under 


—: Sn 


ate. | 8 
: Nd counry pays attention to the 
zevenue laws of another 


236, 237 


from page. 
The queſtion how ſar inſurances 


under the act of parliament to 
iſſue ſuch proclamation, or to per- 
mit the exportation of unlicenſed 


goods. The ſtatute prohibits all. 


intercourſe with New York, and 
confilcates all ſhips trading to 
that place, unleſs they have a li- 
cence. The court held the policy 
was void. Pape 232 
It is immaterial whether ho un- 


derwriter did or did not know 


that the voyage was illegal; for 


the court cannot ſubſtantiate a a 


contract in direct contradiction 
e 234 
If a ſhip, though neutral, be in- 
ſured on a voyage prohibited by 


an embargo, ſuch an inſurance is 


void. pF ORs zbid 
An inſurance upon a ſmuggling voy- 
age prohibited by the revenue 
laws of this country would be 
void. Aliter, if merely againſt 
the revenue laws of a foreign 


The queſtion, how far trading with 
an enemy, in time of actual war, 


is legal, conſidered and diſcuſſed 


upon the goodsof an enemy are 


expedient conſidered, from page 


240 to 243 


Whether they are expedient or 


not, ſuch inſurances are not 
againſt any poſitive law. 24.2 
But no inſurance can be made upon 
a voyage to a beſieged fort or 
garriſou, with a view ot carrying 
aſſiſtance to them; or upon am- 
munition, warlike ſtores, or pro · 
viſions. ; ark Se 5 ; 2172 
1 Y Tnſurance, 1 1 | 
Inſurance is a contract, by which 
the inſurer undertakes, in conſi- 


237 to 240 


MATTERS. 


_ deration ofa premium, equivalent 
to the hazard run, to indemnify 
the inſured againſt | certain perils 
and loſſes, or againſt a particular 
event. Introd.- it 
The utility of this contract. In- 
trod. . 1b 
The origin of it traced. Introd. iii 


The queſtion, whether it was 


known to the ancients, conſide- 


ed. Introd. 8 3 do bid 
Inſurances ſuppoſed to have origi- 
. nated in Italy. Introd. xxiii 


The Italians brought them into the 
various ſtates of Curope, and in- 
to England. Introd. xxv. xXxxviil 
Inſurances are merely ſimple con- 
tracts. 3 | 
What kinds of property are the ob- 
ject of inſurance.” 
Bottomry and Reſpondentia are a 
ſpecies of properiy which may be 
inſured. _ „ 
But it muſt be ſpecified in the poli- 
cy to be ſuch an intereſt, other- 
wiſe the policy is voi. 
Unleſs the uſage of the trade takes 
it out of the general rule. 11 
But where the inſurarce is upon 
goods generally, the lien which 
a factor has upon the goods of his 
principal, when a balance is due 
is ſuch an intereſt, as will entitle 
him to recover upon ſuch a poli- 
Dy -; 1:0 bia 


Inſurances on the wages of ſeamen 


are prohibited,, 182 
A governor may inſure the fort 
againſt the attack of an enemy, 
for his own benefit. 13 


Inſurances on enemy's property not 


+ contrary to the poſitive law of 

England. 143, 14. 240 
In an inſurance on geods generally, 
goods laſhed on deck, the cap- 
tain's cloaths and fhip's proviſi- 
ons are not included, unleſs ſpe- 

cifically named. 3 


In- 


T N ti 


is void. 
Fage 22 


Inſurance from A. to 
Inſurances for time are very fre- 


quent, as on a ſhip for twelve 


months i 

Iuſurances upon a voyage prohibit- 
el by the common, ſtatute or ma- 
ritime law of the country, are 


void. 3 


See title Illegal Veyages. 
Inſurances on a voyage to a beſieg- 
ed fort or garriſon, with a view of 
carrying aſſiſtance to them. or 
upon ammunition, warlike ſtores, 
or proviſions, are prohibited. 243 


doſurances upen pechibited goods. 


See title Probibited goods. = 
dnſurances vi by flat. 19. Geo. 2. 
c. 37. See Waper P.licies. 


Inſurances on Lives. See title 


Lives. 


inſurances aga inſi Fire. See title Ty 


Fire. 
| Tnfurers. * * 
What perſons may be inſurers. 5 
Every individual may be an inſurer 
or underwriter. © - h 
But no ſociety or partnerſhip can 
underwrite, except the Royal Ex- 
change Aſſurance Company, and 
the London Aſſurance . 
| 151 
What fhall be confidered as a part- 
nerſhip within the ſtatute of 6 


Geo. 1. c. 18. £5 Ts 
Inſurers are liable for loſſes, which 


happen in the ſhip's boats, when 
landing the goods infured. 23 
Alter, if in the boat of the owner 
of the goods. i 
Are the inſurers liable for thefts 


committed by the people on 


board'the ſhip ? — 8 


r Inſured 9 


The nawe of the infired muſt be 


de policy; or the 


name of the agent who effects it 


88 agent, 


15, 16, 37 


OF TH E 


This matter is now regulated by 28 
| Page I8, IG | 


Geo, 3. ch. 56. 
Whether an action againſt the 


inſured for premiums at the ſuit 


of the underwriter? "20. - 
The broker, who effects the poli- 


cy, may maintain ſuch an action 

for premiums paid on his account. 
| Intention. 53 
The intention of the parties, and 
not the literal meaning of the 


words, is to be attended to in the 


conſtruction of policies. 30 


5 Intereſt & No intereſt, fee title Na- 


ger Policies, 
| Intereſt. 


A merchant abroad, intereſted in 
goods mortgages them to his. cre- 


has an inſurable intereſt, though 
the mortgage become abſolute, 
before the order for infurance ar- 


rives. 406 


The indorſer of a bill of lading has 


ſtill an inſurable intereſt, if it 
appear that the effect of the in- 
dorſement was only intended to 


bind the net proceeds, in caſe the 
goods arrived. 406 note (2) 
A perſon holding a note given for 


money won at play, has not an 


inſurable intereſt in the life of the 
maker of the note. | 432 
| Lading (Bill of ) © 


LN ledgement under the hand of 


certain goods, which he under- 


takes to deliver io the perſon. 


named in the bill of lading ; it is 
aſſignable in its nature, and by 
indorſement the property veſts in 
the aſſignee, 406 note (4) 


Where 


ditor here for payment of money 
at a certain day, che mortgagor 


Ae lading is an acknow- 


che captain, that he has received 


I: 
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Where ſeveral bills of lading of 


different imports have been ſigned, 
no reference is to be had to the 
time, when they were firft ſigned 
by the captain: but the perſon 
who firſt gets one of them by a 
legal title from the owner or 
ſhipper, has a right to the con- 
ſignment. Page 406 


Where bills of lading on the face 


of chem are apparently different, 


and yet conſtructively the ſame, 


and the captain has acted bn 
#i4e, a delivery eee to ſuch 
legal title will diſcharge him from 
them all. ibid 


But if the intention of the par- 


ties appears to have been to 


bind the net proceeds only, in 


| caſe of the arrival of the goods, 
an inſurance made on account 
of the indorſer is good, 


| 8 ( In ſurances upon) 


NSURANCE upon life 1s a 

1 contract, by which the un · 
derwriter for a certain ſum, pro- 
portioned to the age, health, and 
profeſſion, of the perſon, whoſe 
life is the object of the inſur- 
ance, engages that that perſon ſhall 
not die within the time limited 
in the policy; or if he do, that 
he will pay a ſum of money 
to him, in whoſe favour the 
policy was granted. 
The advantages reſulting from 
this ſpecies of gontradt * 

| ib 


I: is impoſſible to aſcertain its an- 


nqany.” 430 
No inſurance ſhall be made on 
the life or lives of any perfon 
or perſons; wherein the per- 
fon, for whoſe uſe the policy 


is made, ſhall have no . 


Page 406 


429 


er by way of gaming or waper« 
=; bat Za nee fall 
be null and void. Page 431 
The holder of a note for money 

won at play has not an inſura- 
dle intereſt in the life of the 
maker of the note, 432 
In a liſe inſurance, the inſurer 
undertakes to anſwer for all 
thoſe accidents, to which the 
life of man 1s expoſed, except 
ſuicide, or the hands of juſ- 
* tice. 2 433 


The death muſt happen within the 


time limited in the policy ; other- 
wite the inſurers are diſcharged. 
If a man receive a mortal wound 
during tne exiſtence of the po- 
licy, but does not in fact die 
till after, the infurers are not 


liable. os 433 


But if a man, whoſe liſe is in- 


ſured, goes to ſea, and the ſhip 
in which he failed is never 
heard of afterwards, the queſ- 
tion whether he did or did not 
die within the term inſured, is 
a fact for the jury to aſcertain 
from the circumſtances. ibid 
This fort of policy being on the 
life or death of man, does not 
admit of the diſtinction be- 
tween total and partial loſſes. 
| 434 


In a life inſurance it has been 


held, that if the inſurer be- 
come bankrupt before the lots 
happens, the perſon intereſted 
witht” prone the debt under the 
commiſſion, as if the loſs had 
happened before it iſſued, _ 
DON os 434, 435 
A policy was made for one year 
from the day of the date there- 
of: the policy was dated 2d 

Sept. 1697, The perſon died 

on the 3d Scr. 1698, abut 
f | | 


ohe 


T A B L E OFT T HA 

action of debt, may plead ge- 
nerallz, that they owe nothing, 
ard give the ſpecial, water in 


one. . o'clock in the morning; 
- 4 "IT 1*:-2g i} Ko mi FE? 1 KS Y* 5 ; Y 
204 the infurer was held, ff. 
e 
It is now uſual to inſert in the 
policy * the fixft and laſt days 
Fraud equally vitiates policies on 
live, as, in the caſe of marine 
Where there, is a, warranty that 
the perſon 18 In good health, 
4.7 Fate e 
it is ſufficient that he be in a 


8 reaſonable good ſtate of health, & 


for it never can mean that he 


is free from the ſeeds of diſ. 


If the perſon whoſe life was in- 
ſared, laboured under a par 
ticu lar infirmity, if it be pro- 
ved by medical men, that, in 
their judgment, it did not at 
all contribute to bis death, the 

warranty of health has been 
fully complied wich, and the 
* inſurer is able, 438 
If che perſon, whoſe life was in 

ſured, ſhould commit ſuicide, 


oer be put to death by the hands 3 


ol juſtice, the next day after 


che riſk commenced, there would | 


be no return of premium. 440 
> London Aſſurance Company, 


Erected by royal charter, autho- 


rized by fiat. 6 Geo. 1. ch. 
18. F. . 9 
This, and the Royal Exchange 
Aſſurance Company, are the odly 
ſocieties . which may Inſure. 8 


The privileges of the South Sea 


2 and Ea India Companies Pre- 


ſerved. | bid 
This company has a common 
bt feal. ; 6 


It rejects che words © or the hip 
Je firanded,” in the memo- 
randum at the foot of the po- 

| liey. ; 21 


This company, when ſued in an 


ac 


de anſwerable. 


evidence. _ Diage 397 
So when ſued in covenant, they 
"way plead generally, * that they 
* have nit broke their covenant.” 
S x bed 
This company obtained his ma- 
_jeftys charter to enable them 
to make inſurances. upon lives. 


W 30 
The loſs muſt be a direct and im- 


mediate cum ſeguence of the peril 


inſured, and not a remote one, 


in order to entitle the inſured to 
re cover. 8 
Loſs by of the Sea, vide 
| Perils of the Sea, _ 
Leſt by Capture, vide Capture. 


Loſs by Detention, vide Detention. 
Lais by Barratry, vide Barratry. 


Of an Average or partial. Liſs, 
vide Partial Leſfſes, 


Manet. 
A rie or fall of the r- 


1 ket is a charge, which ne- 
ver falls upon che inſurer. 98, 
, ee 94. 109 
„„ . RD 
The name of the mater muſt be 

inſerted in the policy. 19 
The maſter's cloaths are not in- 
cluded under a general inſurance 
WT CT OE OE CRT 
Whatever is done by the maſter 
of the ſhip. in the uſual courſe 


| of the voyage, necellarily cf ix 


- Juflacauſa, though a loſs. hap- 


l * thereon, the underwriter ſhall 
; * aid | 30 
A willale of the maſter cannot be 
called a peril of the fen. 62 
barratty of che . maſter, - ſec 


era. : a; x 
TY The 


S % 


#41333 


1 nba 


The wearing apparel of the miaſ- 


ter is excepted, from the allow- 
and ol falvage. | Page 140 


Memorandum. 82 


The ei dfn, at the Bot 7 | 


the policy © exempts the under- 
writers from partial loſſes not 
amounting to 3 per cent. un- 
leſs it arife from a general 
average, or the randing 
pip. Theſe laſt words in Italicks 


are not uſed by the two inſurance 


companies. 20, 21, 101 
It alſo provides, that the under» 
| writers will not anſwer for any 


partial loſs on corn, fiſh, falt, 


fruit, or ſeed, unleſs See Kane 
by a general average or the 


ſtranding of the ſhip, nor are 


they liable for any partial loſs 
on ſugar, tobacco, 4 
hides, and ſkins, under 5 Per cent. 
20 
If three cheſts of odds out of 101 
be whol'y Weites will the under 
writer be liable? 102 
Corn is a general expreſſion, and 
has been held to in clude peas and 
beans, © 
The word Salt has been held not 4, 
include Salt petre. _ 113 
It has been held that the underwri- 
ters are not anſwerable, within 
that part of the memorandum, 
which exempts them from all 
partial loſſes to corn, fiſh, falt, 
fruit. or ſeed, as long as the com- 
modity ſpecifically remains, al* 
tho? wholly unfit for uſe. 112 
This was held with regard toa cargo 
of wheat, "partial ly damaged by a 
ftorms © 113 
A cargo of Abb aired; 'but was 
flinking, and wholly unfit for 
uſe, the inſurer was held not to 


be liable. r 114 
A cargo of peas arrived oe the port 
but - wn 5 


of deſtination; 


of the © 


emp, flax, 


Mi N algtien, Vide due fraud, 


Ty ders to effect the infurance. 


L MATTERS. 


o much damaged. that the pro- 
"duce was three föllnchs Tels than. 
the freight; the inſarer was held 
to be difchar 3 Hate 116 
e 22 enen 257. N 
Any perſon, except thoſe mentonel | 
in the ſtat. 12 Anne, Kar, : 
18. entering a chip in dt Aich 85 
without leave of the ſuperiot ol- 
ficer, or of the officer of the cuſ 
toms, or moleſting” or hindering 
chem! in the Freſbr vation of the 
ſhip, or defacing the marks of the 
goods on board, ſhall make dou- 
ble ſatisfackion, or be ſent to the 
houſe of correction for 12 months 


If goods ſtolen frown fuch ip Mil 
be found on any perſon, they 
ſhall be delivered to the true 
owner, or ſuch perſon ſhall pay 
treble the value. 5 #id 
Mis hip. 

A hip, TIT has been miſſing for a 
© conſiderable time, ſhall be eonti- 
| Gered as having foundered at Tea: 
63 

Tai pee this time bas been 
generally fixed to ſix months at- 
ter the ſhip's departure for any 
part of Europe, or twelve 2 
if for a greater diſtance. 


_— 
=. 


Co 
| Name, | 
HE name of the inflired mult 
be inferred in the policy; or 
the name of the agent effecting i it, 
as agent, 15, 16,4% 
It is now cient to inſert the name 
of the perſon actually intereſted, 
or that of the conſignor or conſig- | 
nee of the goods or the names of 
| thoſe who receive the orders to in- 
fare, or who ſhall give the or- 


18, 19 
The name of the ſkip and malle 
F f 2 muſt 


eo” 7 


T A B L E 
mull be inſerted i in the policy. 
Page 19 


But the ſhip may be changed in the 


voyage, if neceſſity 1 a Lag it. 


Navigat: en. 

Inſurances which tend to a breach 
of the navigation acts are void. 

| 250, to 254 

Neutrality. 

A neutral ſhip is not obliged to 

| Nop to be ſearched; the ſearcher 

does it at his peril, it is a caſe of 

improper detention, for the colls 
of which the infurer is liable, 

79, 80 

11 a man warrant the property to be 

neutral, and it is not, the policy 

is void ab initio 

In an inſurance upon goods, the in- 

ſured warranted the hooves and goods 

to be neutral; it was expreſsly 


ſound by che jury that they were 7 


not neutral. The court therefore 


though the loſs happened by ftorm, 


and not by capture, declared that 
the contract was void, 
If the ſhip and property are neu- 
tral, when the riſk commences, 
this is 
with a warranty of neutrality, 
351, 353 
The inſurer takes upon bünfelf the 
riſk of war and peace, 352 
the property be neutral at the 
time of failing, and a war break 
out the next day, che inſurer is 
fable. 353 
| For the eſſect of the ſentence of a 


foreign. court of Admiralty upon 35 


the queſlion of neutrality, lee Ad- 
rally, | 


Oleron 7 laws ef) _ 


4 5 oa account of them. 


AX vii 


Introd. xX ix 


0 F 


20 


A 


350 


ibid -* 


a ſufficient compliance 


* 
A v4 


# Ip rod, 565 Sl 


DF 


They do not treat of inſüranccs. 


T H k 


| Open Polis 3 
In'a an open policy, the value of the 
Property is not mentioned; but 
mult be proved at the trial. 
Page 1, 103 
 Opinien, See Evidence. 


Partial Leffes. 
VERAGE loſs, in policies of 


inſurance, means a particular \ 
partial loſs. 

It is leſs ambiguous, to call it a 
partial, than an average loſs, 


Partial loſs, when applied to MN 
ſhip, means a damage, which ſhe 
may have ſuſtained in the courſe 
of the voyage from ſome of the 


perils mentioned in the policy: NV 
when to the cargo, it means the 
damage which the goods _ ſif- 
fered from ſtorm, &c. though the | 
whole or the greater part thereo 1 
may arrive in port. , 101 [ 
Theſe loſſes fall upon the underwri-W But 
ter, if they amount to 31. per cent. £ 
101, 112 C 
But if a loſs, ariſing from à gencra Th 
average ſhould be under 31. pe 1s 
cent. till the underwriter is liable m 
101 
Suppoſe 101 cheſts of goods be ſkip} The 
ped, and three of them be whol! w 
1poiled; To. will the underwrite tic 
be liable ? Whe 
In caſe of a partial Joſs, the 14 = 
| . 


of the policy can be no guide 
| altert he damage, u it be 

comes the ſubject bo proof as 1 

caſe of an open policy, to 
When goods arc partially damaged 
the underwriter muſt pay the or 
ner ſuch proportion of che prim 
coſt o or value in the palicy, as co 
re. ſponds with the proportion 
"© diminution in value oecafioned! 


"the damage. . * 5 
The proportion 1s aſcertained 1 in tf 
| wi 


che 


but 


PRINCIPAL MAT TERS. 


way: where an entire thing, as 
one hogſhead of ſugar, happens to 
be ſpoiled, tf you can fix he- 
ther it be a third or a fourth 
' worſe, then the damage is aſcer- 
tained, - Page 104. 108 
This can only be done at the port 
of delivery, where the whole da- 
mage is known, and the voyage 
is complete), 
Whether the price of the com- 
modity be high or low, it equal- 


ly aſcertains the proportion of da- 


mage. This proportion the un 
derwriter muſt pay, not oſ the va- 
lue for which it ſold, or the 
market price of the commodity; 
but of the value ſtated in the po- 
liey. 8 104 
When it is an open policy, the in- 
voice of the original coſt, with 
the addition of all charges, and 
the premium of inſurance, 
ſhall be the ground of the com- 


putation. | ibid 
But whether the Pe arrive at a 
good or bad market, it is imma- 


terial to the inſurer. 2674 
The true way of eſtimating the loſs 
is to take the value of the com- 
modity at the fair invoice price 
Theſe rules can only apply to caſes 
where there is a ſpecific deſcrip- 
tion of goods. 111 
Where the property is of various 
kinds, an account muſt be taken 
of the value of the whole, and a 
proportion of that as the amount 
of the goods loſt,  _ 76:4. 

Q. Whether goods partially dama- 
ged may be opened, except in the 
preſence -of the inſurers or their 
agents? ?: e 

No loſs ſhall be deemed total ſo as 
to charge the inſurers within the 
meaning of that part of the memo- 
randum, which exempts them 


164 


3 


from partial loſſes happening to 
corn, fiſh, ſalt, fruit, flour, and 
ſeed, 11 as the commodity 
| Tpecifically remains, though per- 
haps wholly unfit for uſe. Page 112 
h is was held with reſpect to a car- 
go of wheat, which was partially 
damaged in a ſtorm. 113 
The fame with reſpect to a cargo of 
fiſh, which was ſtinking and of 
no value when examined. 114 
A cargo of peas was ſo much damag- 
ed, that the produce was three 
fourths leſs than the Freight; but 
as it in fact arrived at the port 
of deſtination, the under-writer 
was held not to be liable, 116 
In policief upon lives, there can- 
not, from the nature of the event, 
be a partial loſs. „ 


* 


| 83 43 
But there may in inſurances againſt 


Ne. 449 
Of Adjuſting à partial Lass, tee 
Aafuſment. fe ER 
5 Payment of Maney into Court. 
The underwriters were empowered 
by ſtatute to pay money into court 
upon any diſpute; and then che 
Inſured proceed at their peril. 


3 403 
eri of the Sea. 


Every accident, happening by the 


violence of wind or waves, by 
thunder and lightning, by driving 
againſt rocks for by the ſtranding 
of the ſhip, may be conſidered as a 
peril e oy „ 
For ſuch loſſes he underwriter is 
anſwerable. bia 
An action was brought to recover 
the value of certain ſlaves iuſured 
by the policy. The facts were 
_ that the, captain miſſed the iſland, 
for which he was bound and their 
water running ſhort, ſome of the 
ſlaves were thrown overboard, to 
preſerve the reſt ; and the decla- 
ration ſtated the loſs to have hap- 

N | pened 


pered by perils of the a. But 


It Was heli that therm Mate of che nis care Al | ION. 692 LOC 
This is a charge which never falis 


captain could not be called a peril 
ef the ſœa. Page 62 


A ſuip, which is Never heard of, af- 


ter her departure, ſhall be pre- 
ſumed io have Periſhed at 
This was held in an action ou a 
policy upon the ſhip frem IVorth 
Garilina to Landon; and the lols 
was ſtated to be by finking at ſea; 
the evidence to ſupport this aver- 
ment was that alter failing from 
port ſhe had never been heard " 

| wrd 


The ſame was held in a caſe, where 


a flip had been capttircd ard 
Tanſomed at ſea, but was never 


afterwards heard of, and never 
arrived at her port of deſtination. 


63 


In Eng/and no time is fixed, within 


which payment of a loſs may be 
demanded from the underwriter, 


in caſe the ſhip is not heard 2 


A practice, however, prevails among 
- merchants, that a ſhip ſhall be 
deemed loſi, if not heard of within 
x months after her departure 
for any part of Furope, or within 
twelve, if for a greater diſtance. 
FFF e bid 

Petty Average. 


Conſiſts of ſuch charges, as the maf. 


ter is obliged to pay by cuſtom, 


for the benefit of the ſhip and 
cargo; ſuch as pilotage, beacon- 


„ me 
Theſe never fall upon che under- 
writer, | e 08 


Another ſenſe, in which this word 
is underſtood, is when we ſpeak 


' of a ſmall duty, which merchants,  - 
who ſend goods in the ſhips of 


other men, pay to the matter, 


4 


ſca. 


3 | . 
A policy is a ſpecies of property for 


Q” When the pr 


1 * YL oY "979 * — 2 
OF THE 


over and above the "freight, for 


100 
JJ 

The underwriter, by expreſs words 
in the policy, undertakes to in- 
demnify againſt the attac ks of pi - 
o ee 6¹ 
Plea. See Declaration. ERS 

| Halicy. 


upon the underwriter, © 


A policy is the inſtrument by which 


the inſurance is effected. 1 
Policies are of two kinds; valued 
and epen policies ; the difference 
© ""Hetwebn' tem. 1 
They are only ſimple contracts; 
but of great credit. bid 
Cannot be altered when once they 
are ſigned. at . N id 
Unleſs chere be ſome written docu- 
ment to ſhew that the meaning 
of the parties was miſtaken; or 
unleſs they be altered by con/ent. 


which trover will lie at the in- 
ſtance of the inſured, if it be 
wronofully withheld from him. 4 
The written clauſes in a policy will 
controul the printed words. 5 
The form of the policy now uſed is 
two hundred years old. 15 
Very irregular and confuſed, and of- 


ten ambiguous. ibid 
There are nine requiſites of a po- 
5 Es 396-3 abi 


The name of the perſon- inſured, 
This is regulated by flat. 25 Geo. 
23. c. 44, and 28 Geo. 3. c. 56. 

1 Ik 825 9 5 1715 e kt 15, 18 
Upon the former act it has been 
beld, that if any agent effects a 
policy for the principal reſiding 
abroad, his name muſt be inſerted 
in the policy as agent. 16 

duc 


al re ſides 
Abroad 


Ain F ct 


PRINCIPAL MATTERS. 


| a broad. muſt not. the agent live in 5 
".; rs void. 5 


England : 


Hage 1 6,17 


The Names "of. the thip and matter, 


: unleſs the inſurance be general; 
* on any ſhip or. ſbips. 19 
Whether the inſurance be made on 
ſhips, goods, or merchandizes. 20 


As to the memorandum at the foot 
of the policy, ſee Memorandum. 


A policy en g02ds generally does not 


include goods laſhed on deck, the 


e s cloaths, or the ſhip's pro- 
viſions. 21 


A policy muſt contain the name of 
the place at which the goods are 
laden, and to which they are 


hunt. ; 22 
A policy from L. to- is void. 
22 


When the. rifle commences, and 
when it ends. On the goods it 
uſually begins from the loading 


and continues till they are ſafely 


landed: on the ſhip from her be- 
ginning to load at A. and conti- 
nues till ſhe arrive at the port of 
deſtination, and be there moored 


24 hours. =o | 1b, 
The various perils againſt which the 


_ underwriter inſures, _ 24 
Q. Whether the underwriter. is lia- 
ble. for thefts committed by the 
people on board; and far lots ariſ- 
1ng from bad ſtowage, &c. ibid 


„The policy is frequently made with 


the words, {oft or not loft, in it; 
which add greatly to the riſk. 25 


The policy muſt contain the pre- 


mium or conſide ration for the riſk. 
1 26; 


The "day," nm hl year, on. 


which the policy. ae executed, 
muſt be, inſerted. ., oa B45 


The policy muli., be duly, ſlamped. 
11 ad © Hite 20 | 
When an 5 * made, a po- 
be. made out in (three. 


licy muſt, 
djs. under a penalty of 100!. 


Promiſſory notes for inſurances 
5 "62a 25 
"Vide Stade! 255 
As tothe Conftrution F the Pilicy 
" ſee Canſtruction. 
Of Policies on tall India Payages 
lee title Eaf India Voyages. 
Of” Policies upon gaming or wager . 
_ ing Contracts, See. title Wager- 
Policies | | 
15 | Pradiice. | £ 
Ae e of the modern improve- 
ments in che practice and eaſe 


ceedings upon policies of inſu 
rance. Introd. 1 xl 0 
Fremium. A - 2 38 


The premium is the „ of 
the promiſe, or aſſum pit. 26 
It is in the policy acknowledged by 
the inſurer to be received at the 
time of underwriting, —— 
Whether after this che inſurer 
could maintain an action agaipſt 
the inſured himſelf for che the pre- 
mums. e ee 
In practice, the inſured generally 
act by a broker, and by the cuſ- 


tom, an action may be maintain- 


ed againſt him, notwithftanding 
the acknowledgement i in tlie poli- 
CY» r 


The Probe may alſo maintain an 
action againſt che aſſured ſor pre- 
miums paid on his account. 27 

See Fraud. e 

When the Premium ſball be returned, | 
ſee title Return of Premium. 

| Prohibited Goods. 
All inſurances upon commoſities, | 
the ünportation or exportation of 

which is Ms rg: 'by law,, are 
e 244 
This rule revails, | whether the in- 
ſurer kd or did not Know, that the 

| ſubject of the in urance Was a 
prohibited commodity. n 
The parliament off. lingland has paf- 
ſed a law, inflictiug a penalty of 


714 e 5008 


5col. on the inſurer, who {ſhould 
by vay of inſurance, procure the 


importation, of prohibited goods z. 
and a Iike penalty on the inſured. 


Page 245 


Ey a ſubſe quent lau, the importau- 
on of any foreign alamodes or 
luſtrings, by way of inſurance or 
otherwiſe, without paying the du- 
ties, is exprelsly prohibited. 247 

Whoever, by way of inſurance, un- 
dertakes to export wool from 
England to parts beyond the ſeas, 
ſhall be liable ta pay 5001. 248 

The like penalty is inflicted on the 
inſured. | 


Prey 15 2008 | 249 
Perſons making ſuch inſurances on 
wool, & c. are liable for the firſt 


offence to a fine of 561. and ſix 


months ſolitary impriſonment 
The ſame penalty on the inſured : 
and the jnſurance is void. ibid 
Inſurances made to protect ſmuggled 
goods are voi. 250 
Inſurances, which tend to a breach of 
che navigation acts, are void. 
250 to 254 


Inſurances on goods prohibited by 


royal proclamation in time of war 


Goods, which from their nature are 
contraband, enumerated. 255 


Inſurances upon goods, the exportation 


or jmportation' of which are pro- 
hibited oaly by the revenue laws 

of other countries, are valid in 

land. 1 BPO 


The opinion of foreign writers upon 


ee. 237, . 
0 il Re aſſurances on forezgn ſhips are 


ee Promiſſory Notes. | 5 


Notes for inſurance are void 28 
, Progf, See Evidence. 


| | + M07 
Befides which all infurances on 
woollen goods are declared void. 


O ‚ f T HE 3 
[7 Provifons of a Ships. TW 


Are not included under a general 


inſurance On \£0045. 2 1K Page 2 
Proviions expended during a deten- 
tion to repair, or detention by an 

embargo, cannot be recovered 

againſt the inſurer on the ip or 

Ss. 5 '$ | 
| Whether they fall into a general 

average? 125, 126 

Ship's proviſions do not contribute 
to a general average. 127 
1 Re-Aurance. "wp 
DD E-ASSURANCE is a con- 
tract, which the firſt under- 
Writer enters into, in order to 
relieve himſelf from thoſe riſks 
which he has previouſly underta- 
ken by throwing them upon other 
_ underwriters, who are called Re- 
-aflurers.. {0071 1 in 0 
This ſpecies of contract is counte- 
nanced iu moſt parts of Europe. 
The opinions of foreign writers up- 
on re- aſſurance ſtaied. ibi 
They were admitted in Zugland till 
the 19 Geo. 2. c. ./. 4. which” 
declares it to be unlawful to make 
re- aſſurance, unleſs the aſſurer 
_ thould be. mfolvent, become a 
_ bankrupt, or die; in either of 
which caſes, ſuch affurer, execu- 
tors, adminiſtrators, or aſſigns, , 
might make re- aſſurance to the 
amount before by him aſſured, 
exprefling in the policy that it is 
a re- aſſurane. 2277 
The reaſons for theſe exceptions as 


wo bankrupis and deceaſed under- 


writers, ſtated. ibu 
prohibited by this act, except in 
the.three inſtances mentioned. in 
the ſtatute. 9 48 g. 279 

In France, and other countries, it is 

allowed to the inſured en 5 


52, 34 


I. 


7 R INC 1 P A*E* 
the ſolvency of che underwriter 


Not allowed i in Exglwind, 
Diſtinction between a re- aſſurance. 
and a double infurance. ibid 
eepbenn. See Capture. 
| Regiſtraticu. 
| The law of England does not re- 


Page" 280 
ib⏑IIl 


quare that a policy. ſhould be re- 


giſtered. 29 
Repreſentation. 


Requifines pf; a. Policy, EE 


The name of the perſon inſured. 
1 15 2 
The name of the up maſter. 19 


Whether they are ſhips, goods, or 
merchandizes, 


ſurance is made; 20 


The name of the place at which the 

goods are laden, and to Which 
es > 

The time when the riſk commences, | 

ibid 

The various perils to which the un- 


24 


they are bound. 
and when it ends. 


der writers are expoſed, 
The confideration or erer ſor 
the hazard run. 26 


The time when che policy was Ui 


cuted. 


bs 27 
That the policy. be duly fiawped 


See title Fro ud £ 


on which the in- 


M A T ”T E R S. FEED 
in Chancery, from che pape 


of the ſums inſured on account of 
fraud, the decree has directed the 
premium to be returned. Page 216 
The queſtion came on to be conſidered 
in the King's Bench; but the trial 
being had under a decree of the 
Court of Chancery, and the infu- 
rer having there made an offer of 
returning the premium, the court 
of King's Bench conſidered this 
offer in the ſame light as if he 
had paid the money into court; 
and therefore the queſtion re- 
mained undecided. 217 
But in a caſe when che fraud was 
ol a very groſs and heinous nature 
Lord Mansfield told the jury, that 
the premium ſhould not be reſtor- 
ed to the inſured, 218 
It is clear that if the underwriter 
has been guilty of fraud, an action 
lies againſt him, at the ſuit of the 
inſured, to recover the premium. 
| | ibid | 
Ta caſes of doradion the premium is 
not to be returned. i 


Where property has been inſured to 


a larger amount than the real va- 
ue, the inſurer ſhall return the 
overplus premium. * 2 


28 If goods are inſured to come in cer- 


Fe onder. See Battomny 
Return of Premium. 


The que flion, whether the premi- 
Tf the ſhip be arrived before the po 


um is to be returned by the un- 
derwriter, where the inſured has 
been guilty of fraud, confideret. 

22215 


| : The than of Dies Aer 8 


clare, for the mott part, that it 
hall | 1 bid 


85 Hugland there has boon ee. 2 
| lative regulation; and the'eounts 


of juftice have not, as yet,” adopt- 
440 any eee rule upon the ſub- 


216 


13 — hee aa 


underwriters have been relieved. 


tain ſhips from abroad, but are_ 
not in fact ſhipped, che premium 
ſhall be returned. ibid 


liey is made, the inſurer on being 
apprized of it, and the inſitted be- 
ing ignorant of it, he is entitled 
to have his premiam” reſtored. 
bid" 
But if both partes are” ſtndrart of 
the arrival, and the policy be 4% 
or not laſl, it ſhould ſeem the uu 
derwriter ought to retain it. 15 
Clauſes are frequently inſerted by. 
the parties, Ae upon the haps 
pening of a certain event, there 
ſhall be a return of premium. 15: 


AB L W 


If che hip or property inſured was 
ri er brougl 
ol the contract, ſo that the inſur- 


, 


ex never ran any. riſk, the pre- 


mium muſt be returned Hage 367 
A claule was, inſerted that 84. per 
_ cent. of the premium ſ{hquid be 
returned, if che ihip ſailed from 
any of the e India Iflands 
with convoy 
ar- iues. 1 


he court held, that 


"TS. 


the arrival of the thip, whether 


with, or without convoy, enti- 

tled the party to a return of the 
Premium ſtipulated. 369 
Whether the cauſe of the riſk not 


being run is atiributable to the 


Vault, will, or pleaſure of the in- 


ſui ed, the premium is to be re- 


turned. 371, 377 
When a policy is void as a wager 
policy, the court will not allow 


the inſured to recover back the 


premium. 5 373, 375 
Where the riſk has once rhe nie 
there ſhall be no apportionment 
or return of premium afterwards. 
But if there are two diſlinct 4 
ot ume, or, in effect, two voy- 
ages either in the contemplation 
of the parties, or by the uſage ot 
trade, and only one of the two 
voyages was made, the premium 


ſhall be returned on the other, 
though boch are contained in one 


policy. 


Thus held in an inſurance “ at and 
* from Londen to Halifax, war- 
* ranted to depart with convoy 


© from Port/rrouth,” when the ſhip 


arrived at Port/mauth, the convoy 
Was gone. Ihe premium for the 
voyage from Portſmouth, to Hali- 


Ja Was returned. 378 


A ſhip was inſured ſor twelve 


months, at gl. per cut. war- 
ranted tree. from. A nericus cap- 


within che terms 


for the voyage and 


When, 


tures. The ſhip. Was taken with- 
in two months by the Americans ; 
but there ſhall be no return of 
premium, becauſe the contract 
was entire; che premium Was a 
groſs ſum ſtipulated and paid tor 


Fagezdo 


twelve months. 238 
So alſo it vas held where a ſhip 


was inſured tor twelve months 
was taken at the end of two, 
though the whole premium of 184. 
was acknowledged to be received 
at the rate o 158. per month; 
for chat is only a mode of com- 
puting che groſs ſum. 384 
| 1 contract is entire, whe- 
ther it be for a ſpecified time, or 
for a voyage, there ſhall be no 
_ apportionment. or return, if the 
- riſk has once commenced. 386 
Where the premium is emire in a 
policy on the voyage, where there 
is no contingency. at any period, 
out or home upon the happen- 
ing or not happening of which 
the riſk is to end, nor any uſage 
eſtabliſhed upon ſuch voyage; 
though there be ſeveral diſtinct 
ports, at which the ſhip is to ſtop. 
yet the voyage is one, and no 
part of the premium ſhall be re- 
coverable. 2 ibid 


It was ſo held in a caſe, where a 


ſhip was inſured, at and from 
Honfleur to the coaſt of Angela 
« during her ſtay, and trade there 
at and from thence to her. port 
or ports of: diſcharge in St. Do- 
+ mingo, and at and from S. De- 
ingo back to Honfleur, and 
the policy was at an end by her 
deviation, before ſhe arrived at 
St. Damingo; and conſequently 
for the latter part of the voyage 


inſured, the inſurer ran no hrs 5 


; 5 nin $1 £34344 341 zo . 
It was alſo ſo held whereza ſhip 
was infured t and from Fus 
1 maica 


Se 
x AW xx 1 - 
* mage - 


PRINCIPAL MATTERS. 


. ita, warranted to fail on or 

ah e the ſtrſt of Auguſt, to 
| A return eight per cent. if ſhe 
failed with convoy.“ The 


There ſhall be no return upon 
che warranty of the time of fail. 
Ing; 
Aa Ghincklon between the riſk at 
and the riſk frem. 
It is otherwiſe, if the jury find an 
expreſs uſage upon the ſubje ct of 
return of premium. 
Indeed, it ſeems that there never has 
been an apportionment, unleſs 
there be ſomething like an uſage 
found to direct the Judgment of 


the court. 


392 
If a perſon whoſe kfe i 13 inſured, 
ſhould commit ſuicide, or be pub- 
licly executed the next day after 


"the riſk commences, there can be 
no return of premium. 440 


Tbere can be no return of premi- 
um in inſurances againſt fire. 456 


a Nziodians. il 
Some account of their maritime re- 
lations. Inzntrod. iv 
Suppoſed to have been unacquaint- 


<q with the contract 'of inſurance. | 


Introd. v1 


| They were acquainted . the 
4915 


contract of bottomry. 
Rift. 


The nil on the bo in TON , 


commences from her beginning 


to load, and continues till the has 


moored twenty-four hours in ſate- 
ty. On goods from the u 
till they are ſafely landed, whic 


includes the carriage to the ſhore 


. 3h the ſhip's boats, but not in 


"Yhoſe'of the owner of che goods. 


er 


10 it 


23, 24 


The riſks which" hes underwriters 


take upon themſelves. 24 


Q. Whether theft by the people on 
Wed be of the — 24, 25 


. 18 ** 5 


Page 389 
. This and the London *Afiurance ; 


390; 
The privileges of the 


8 « 
: 2 12 


Neomans. 


Sone i account of their commece. 


TYM! 


Introd. x 


| | They” were e unge quainted With in- 
ſhip did not fail till September. 
N Contraty opinions Rated and con- 


ſurances. In trod. xii 


troverted. i; Introd. xy 


for the court cannot make Nia Brxcharge fe ants Company. 


Erected by royal charter, authoriſed 
by: ftat. 6. Geo.”1 ff. ch. 18. . 


Company, are the only /acieties _ 
which may make ry ra 5,8 
South Sea, 
and Eaft India” Compatiies | 0 
ſerved. ; 
This. company reſe di? the ere 
 * or the /hip be fironded''. in the 
memorandum at the loot of the 
licy. 3 1 
This fociety. when ſued in an ac- 
tin M debt, may plead 1 8 | 
that they owe nithihg, in cz— 
wenant tha? they Lav 2 brate 
it, and in both caſes may give 
the Mee matter in evidence. 


{0's 


97 
This company 1 4 5 FR 


ty's charter to enable them to 
n inſurances on lives. F 439 


| Sailing ( Warrenty 79 


| . a man warrant to ſail on a. par- 


ticular day, and do not, the i in- 
ſurer is dif charged. 325 
This rule holds, though the. hip be 
delayed ſor the beſt and 0027 hl rea- 
ſons, or even though ſhe be de- 
rained by ſoree 325 
Thes where a ſhip. was inſured * 
and from Jamaica, warranted « | 
fail on or before the 26th of J. 
it appeared that the ſhip: was, rea- 
dy and would have ſalled on the 
? . — rf ſbe had not been reſtru in- 
d by the order and commend of 
Sir POR OY governar of Ja- 


2/7 21e 


RIB L. E 

maica, and detained beyond the 
day. The, inſurer was diſcharg- 
ra 25 


This rule is adopted by foreign wri- - 


ters. iſs 526 


11 the warranty be to fail ofter a; 
ſpeciſick day, and the ſhip ſail 


before, the policy is equally 
avoided as in the former caſe. 326 
Upon a warranty. to fail on or be- 
fore a partieular day, it the ſhip 


_ fail, belore the day from her port 


of loading with all her cargo and 


clearancas on board, to the uſual 


place of rendezvous at another 


part of the iſland merely for 
the ſake of joining convoy, it is 


a compliance with the warranty, 
though 
ed there by an embargo beyond 

- the day. 1 327 


But if her cargo was not complete, ' 


it would not be a commencement 
of the voyage. 
The ſame - doctrines. 2 even 
though a condition be inſerted in 
one of the ſhip's clearances ; that 


he  fhould paſs by the place (at 


which ſhe was detained by the 


governor beyond the day namecl 
in the warrauty) to take the or- 
332 


ders of government. 
Thus alſo where an embargo was 


actually publiſhed before the ſhip | 


failed, and the captain immediate- 


ly after croſſing the bar, return- 
ed to make a proteſt, and know- 


_ ingly ſent his ſhip into the em- 


he believed the embargo was 


to be taken off, the underwriter 


was held liable. 337 
What ſhall be a ſailing from the 
port of Landon. . 


Sailors. 


Inſurances on the wages of ſailors 


are ſorbidden. 12 


But the captain may inſure goods 


the. be afterwards detain- 


bid 


338 


which he has on board, os his 
ſhare in the ſhip, if he be a part 
owner. 15 ee 


The wearing apparel of the Ailors 


is excepted from the allowance 
of Salvage. 15 140 
5 Salt. N 


The word Salt uſed in the memo; 
randum of a policy vf inſurance 
has been held not to include 
Sali petre. 113 
| _ Salvage. EN 

Salvage is an allowance made for 
ſaving a ſhip or goods, or both 

from the dangers of the ſeas, fire, 
pirates, or enemies; it is alſo 
uſed ſometimes to ſignify the thing 
itſelf which is ſaved. But the 
former is the ſenſe in which it is 
J nn SPA 

In an act ion of trover, it has been 
held that the defendants might 
retain the goods till payment of 
ſalvage, as well as a taylor the 
cloaths which he has made. ibid 


When a ſhip has been wrecked, 


the law of England by various 
ſtatutes declares, that reaſonable 
falvage only ſhall be allowed, to 
thoſe who ſave the ſhip-or any of 
the goods; and what ſhall be a 
reaſonable allowance muſt be 
aſcertained by three juſtices. of the 
peace. ine 38 
If any prize taken from the ene 
my ſhall appear to have belonged 
to any of his majeſty's ſubjects, it 
ſhall be reſtored to the former 
owner, upon his paying in lieu of 
falvage, one eighth of the value, 
if retaken by one of his majeſty's 


ſips, but if retaken by a priva- 


teer, before it has been 24 hours 
in poſſeſſion of che enemy, the 
owner. muſt pay one eighth of the 
value; if above 24 and under 48 
hours, one fifth ; if above 48 and 
under 96 hours, a third part 


Cree 


ety of the ſalvage. Page. 72, 139 
Wearing apparel of the maſter and 


ſcamen are always excepted 
from the allowance of ſalvage. 
4 „%%% NR 140 
The valuation of a ſhip and cargo 


in order to aſcertain the rate of 


 falvage, may be determined by 


: the policies of inſurance made on 
them reſpectively; if there be 


no reaſon to ſuſpect they are un- 
dervalued. 

cy, the real value muſt be 
by invoices, &c 


prov ed 


Preſsly undertake to bear all ex- 
pences of ſalvage. 


cover expences of ſalvage, it is 


not neceſſary to ſtate them in the 
declaration, as a ſpecial breach 


of che policy. 141 


; Thus in a declaration on a policy on 


goods, it ftated, that the ſhip 


ſprung a leak, and ſunk in the 


river, whereby the goods were 
- ſpoiled. Lord Hardwuicke held, 
that under this declaration, the 
_ plaintiffs might give in evidence 

the expences of ſalvage. 141 


But if the inſurer pay to the inſured 


ſuch expences, and from particu= 
lar circumſtances, the loſs he 
. repaired by unexpected means 


the inſurer ſhall ſtand in the place 


of the inſured, aud receive the 
ſum thus paid to atone for the 


Where the ſalvage is high, the 
other expences are great, and 
the object of the voyage is de ſcat- 


cad, che inſured is allowed to aban- 


If there be no poli- 
nog This ariſes from a tacit and implied 
„ e 


Underwriters by their policy ex- 
2 _ ibid. 
In order to entitle the inſured to re- 


loſs. 
bid - 


ternal accident ſhould happen, 
and if ſhe have a latent deſect 


_ wholly unknown to the parties, 
that will vacate the contract, and 
the inſurers are diſcharged. 220 


Warranty, that the ſhip ſhall be 
in a condition to perform the voy- 
age. e 


But the inſured ought to know whe» 


ther ſhe was ſeaworthy or not at 
the time ſhe ſet out upon her voy- 
age; yet if it can be ſhewn that 
the decay to which the loſs is at- 
tributable, did not commence till 
a period ſubſequent to the inſu- 
rance, the underwriter will be 
liable, if ſhe ſhould be loft a 
few days aſter her departure. 7bid 
The whole doctrine of ſeaworthi- 
neſs to be collected from the caſe 
of the Mills Frigate, which is 
fully ſtated from: page 221 to 228 
The doctrine of feaworthineſs, as 
eſtabliſhed by the law of England, 
is conſonant to the laws of all 
the commercial and maritime ſtates 

in Europe. „„ 


Where the ſhip is not ſeaworthy, 


the policy is void, as well where 
the inſurance is upon the goods, 


elf, 


| 231 
Do,” Senta 11 5 i, 
See the effect of the ſentence of ſo · 


as when it is upon the ſhip 


+ W * 
dee (ures conſidered. 423, 4 An, Reg 


W MARY. 


Puig. note Fee) 1 


T4 5 e N. 
Ship. 


The os fake 9 muſt be in- 


ſerted in the poliey. 


But if neceſſity require it, the 515 | 


may be changed in the courſe: of 
the voyage, and the inſurer c# 7/76 
cargo continues liable 20, 290 


e 9 there are infurances 


2 uy ſhip or pe” K 48119 

5 Spmuggliug-. | 2 
Sans Has on his own account is 
an act; of rene in the. maſter. 
Sins 
An tat ante upon a ſmuggling voy- 


age, prohibited by the revenue 


Jaws of this country is void: iter, 
if merely againſt the revenue laws 
. of a ſoreign ſtate. 2536 

Stamps. | 
Were policy of inſurance, not ex- 
- ceeding 1000l. mult have a fix 
ſhilling ſtamp, and above that 


bun a a ſtamp of eleven ſhillings. 


a9 
' 1:40: Sratater ited. | 
hs Fee. 
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value muſt alſo be 


MATTERS. 


the prime coſt of che property 

inſured, or the value ia the policy 

muſt be paid by\ as naderwriter 
Pape 98 


Where the pen * a valued one, 


it is only neceſſary to prove chat 
tne goods were on Sar at the 
time of the loſs. 103 

Where it is an 8 policy, _ 

proved. 


| Sufficiency, See title Kauen, The inſured may call upon uns 


Stowape,.. 
For bad ſtowage of the cargo the 
inſurer is not anfwerable. Page 24 


ä © Thieves. = 


| Q T 7HETHER |; the inſurers 

5 are anſwerable ſor theſis 

committed by the Prople on board 

the ſhip? 23 
Time » | 

10 inſurances upon time, the court 

in their conſtruction, of them, has 


always attended to the meaning cf 


the parties, and a liberal. expo- 
ſition of the words of the contract, 
58 
A policy was made on a letter of 
marque; at and from Liverpo'l to 
Antigua, with liberty to cruiſe fix 
weeks ; the court held that this 
meant ſix be weeks, and 
not a deſultory SPP ng for fix 
weeks at any ume, 58, 59 

| . Total Jelk ..... 
A total loſs i in Inſurances, does not 


always mean that the property 


inſured is irrecoverably. loſt or 
gone ; but that, by ſome of the 
perils mentioned i the policy, it 
0 in ſuch a condition as to be of 
little ule; or Value 10 Fe inſured, 

and to juſtiſy him in a andoning 
his right to- the infurer, and call 

ing upon hint to pay the whole of 
bis inſurance. 88, 143 


In a total loſs, properly & called 


derwriter for à total luſs, if abe 
voyage be abſolutely loſt, or not 
worth purſuing ; it the ſalvage 


amount to half the value; or 111 


further expence be neceſſary, and 
the underwriter will not engage 
2 all events to bear that rapande. 
145, 152, 159 

A ſhip was a taken by a Shangh ſkip, 
retaken by an Angliſſi privatecr 


and carried into Foſlen, where, az 
no perſon appeared io give ſecurity 


for the falvage, ſhe was ſold; the 


- Tecaptors had their moiety, and 
che overplus remained with the 
officers of the court of Admitalty. 
The owners were entitled to aban- 
don and to recover for a total loſs, 


A 46 


A ſhip. was taken by the French, 
remained with chem eight days, 
and was retaken; che mater, 
mates, and ſailors, except a land- 
man and an a prentice, had been 
taken out and carried to Prance. 
Before the capture, the ſbip had 


been ſeparated from her convoy. 


and was ſo far diſabled by ſtorm, 
as to be incapable of preceeding 
on her de ſtined voyage, without 
going into port totrefit- Fart of 
the cargo was thrown overboard 
in the ſtorm, and the-rett ſported 
while the ſhip lay at Milferd 


Hawen, 


policies, one on the ſhip, and 


the other on the cargo, it was 
le ld 


In actions upon two 


„5 0-4 This 


Held that this was a total loſs, ſo 
as to entitle the owner to aban- 


Page 148 


A ſhip, bound from Mont/irrat to 
Londim, was captured, and the 
captain, crew, rigging, and part 


of the cargo, which was ſugar, 


were taken away. She was re- 
re er and carried into Mu- Job, 
where the captain allo arrived. 
Upon taking poffeſſion, he found 
chat part of the bargo which had 
been left was wafhed overboard : 


that 57 hogſheads of what re- 


mained were damaged, and that 


the ſhip was if ſuch a fiate that 


the could not be repairgd, with- 
-out unloading her entirely. The 


owners had no ſtorehouſes at New 


Fork ;, nor were any ſailors to be 
Had. The ſalvage came to forty 
Hozſheads of ſugar; and if the 
Ihip had been repaired, it would 
Have exceeded the freight by 1007. 
There was an embargo laid on 
All ſhips till December, and the 
IFhip ſhould have arrived in“ Lan- 
den the July preceding. The 
captain, upon the advice of his 


friends, fold the cargo, and was 


paid for it: he agreed alſo to ſell 
the ſhip; but the perſon who 
contracted for it ran away, unon 
which the captain left her in a 
creek, and returned to Englund, 
'This was a total lots, and the ow- 
ners had a right to abandon. 152 
"The right to abandon muſt depend 
on the nature of the caſe at the 


time of the action brought, or at 


the time of the offer to abandon : 
and therefore if at the time the 


advice is received of the loſs, it 


appear that the peril is over and 


the thing is in ſaſety, the infured 
has no right to abandon. 146,158 


Thus in a caſe where there was a 


capture and recapture, and it was 


ated that at the time of the offer 


to abandon, the ſhip was ſafe in 
port, and had luſtained no damage; 
the court held that the inſured 

had no right to abandoa. Page 157 


But it the underwriter pay for a to- 
tal loſs, and it afterwards turn out 


A 


to be but partial, the injured 
ſhall not be obliged to refund; 
but the inſurer ſhall ſtand in his 
place for the benefit of ſalvage. 
164 
ſhip was inſured from Myburę to 


Lynn, at which place ſhe arriv- 
cd: the jury found that the ſhip 


was not worth repairing ; but the 
damage ſuſtained in the voyage in- 
ſured did not excecd 48/. per cent. 
By the court, the fury have pre- 
cluded us from ſaying that this is a 
total loſs; and where neither the 
thing inſured nor the voyage is 
loſt, the inſured cannot. abandon. 
| ib 


A ſhip was inſured for fix months 


in port or at ſea; ſhe was in go- 
vernment ſervice, bound trom 
Cork to Quebec. She arrived at 
Quebec, but the ſeaſon being too 


far advanced, before ſhe was rea- 


dy to return, ſhe was removed 


into the baſon; but on the 19th 
of Member the was driven from 
thence by a field of ice, and da- 
maged by running on the rocks. 
The condition of the {hip co ld 


not be examined till April follou- 


ing, after the expiration of the 

licy. She was then found to 
be bulged and much injured, but 
not thought irreparably ſo. In 


che progreſs of the repair, difli- 


But in an inſurance on ſhip, cargo 
and freight, at and from Tortelz 
to London, warranted free of par- 

ticular 


culties aroſe for want of materi 
als, and the captain. atter contul 


tation, fold her. This was held 


to be but a partial loſs in Neve m- 


166 


ber. 


xD 


q:: 
5 
0 
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PRINCIPAL MATTERS. 
that time employed in fiſhing; and 


ticular average, it appeared that 


on the 1ſt of Avgaf? the whole 


fleet got under way, but not 
being able to get elear of the iſ- 
lands, they anchored, and next 
day got clear. Abqut 10 O clock 
on the 2d of Aug, ſeveral 
ſqualls of wind aroſe, which oc- 
caſioned the ſhip to ftrain, and 
make water ſo faſt, that the crew 
were obliged to work both 


pumps: on the zd the captain 
— a ſignal of diſtreſs, and re- 


tur ned to Tortola. A ſurvey was 


5 had, by which the ſhip was de- 


* 


As to the Uſage in Huſi India Hey- 
ages; ſec title Eaſt India Foyages. 


FN a total loſs, che under-writer 
muſt pay the amount of the 


- þ 


clared unable to proceed to fea 


with her cargo; that ſhe could 
not be repalred in any of the 
Eugliſb Waeſi India Iſlands ; many 


f the ſugars in the bilge and 


Whole prime colt of the part ſo 


Io 


lower tier were waſhed gut, and 


ſeveral of che caſks broke and 


| tain whether the goods be a third 


in bad order. This was held to 


be a total loſs, the voyage being 


entirely defeated. , - Page 168 | 


| | "Tudo 
Trover will lie for a 717 at the 
| ſuit of the inſured, i it be wrong- 


fully withheld, from him. 4 
In trover, a defendant may in evi- 


dence juſtify the retainer of the 


goods till payment of ſaluage. 131 
eee Ses Herr. 


Uſage. 


| FN the conſtruction of policies no 
rule has been more frequently 


followed than tlie uſage a, trade 
with reſpect 10 the voyage inſur- 


ed. e [ 30 
Upon an inſuranee en goods to La- 
ee, and i they, were kiel 
landed, the inſarers were held 


liable, on account of the uſage, 


rive at the port of delivery; and 
then the unde rWriter muſt pay a : 5 w 
_ third or fourth of the value in the | 


So if part of the cargo, capable 


poliey is valued, the rule for eſ- 


never having unloaded the goods 
but at leiſure times. Page 44 


prime coſt of the property inſur- 
ed, or che value mentioned in the 
policy. | | 


of a diſtinct valuation be totally 
loft, the inſurer muſt pay the 


8 ts if e eee zbid oY 
caſe of a partial loſs, when the 


timating the damage, is to aſcer- 


or fourth worſe, when they ar- 


Policy without regard to the riſe 5 


- af fall of the market. 
When the valuation is not ſtated in 
the policy, the invoice of the caſt, 


” 


is the foundation upon which 
the loſs ſhall be computed. 


* 


the time of making che contract, 


ſary to 85 into the proof of the 
value, 


It 


In valued policies, the value of the 


to prove that the property was 


103, 107 


with the addition of all charges, 


and the premium of inſurance, 
e 
property inſured, is inſerted at 
and upon a trial, it is not neceſ— 
cauſe it is admitted by 


the policy. 4 l 83 
is in ſuch a caſe only neceſſary 


although the loſs did not happen * N ibid 
till a month after the ſhip's arri- Where the loſs is partial, che value 
val, the crew having been all in the policy can be no guide to 


T4 L E 


a ſcertain the damage; and it then 


mull become a ſubject of proof, 


open policy. 
Tage 1, 103 
A valued policy is not a wager po- 
lie | 108 
I a valued policy, it is only ne ceſ- 

ſary to prove ſome intereſt to take 

it out of the ſtatute, 19 Geo. 2. Cc. 
as; 109 


If uſed merely as a cover to a wa- 


4 


as in the caſe of an 


e allowed to defeat the ſtatute. 


109, 260 


Whenever an inſurance is made on 


Aſter a judgment by default upon a 
valued policy, the plainuff's title 


to recover is confeſſed, and the 
amount of the damage is fixed in 


the policy. 118, 266 


Venice. © 


Origin and progreſs of that Repub- 


he. Introd. XX1 
: Fd Nfliciss. 
The name of the perſon actually in- 
tereſted mult be inſerted in the po- 
licy, or the name of the egent 
effecting it, as agent; otherwile 
the policy 1s void. 972.40 
When the principal refides abroad, 
the agent ſo effecting the policy 
mult live- in Z#ngland. Qu. 16 
| FAY 17 
But now it is ſufficient to inſert the 
name of the perſon actually in- 


tereſted, or that of the confignor 
It is, by the ſame ſtatute, declared 


or confignee of the goods, or the 


names of thoſe receiving the orders . 


to inſure, or who ſhall give di- 
rections to effect the inſurance, 
an | | 18, 19 
Policies are rendered void 9b initio, 
by the leaſt ſhadow of fraud or 
undue concealment, _ I 

Caſes of fraud with reſpect to policies, 
are liable to a three-fold diviſion. 
1ſt, The qallegatio fai. ad, 
The ſupprefio veri; zd, Miſre- 


per, fuch an evaſion © would nor 


o 000 04 


reſentation. 'The latter, tho? 
10 happen by miſtake. if in a ma- 
terial part, will render the policy 
void as much as actual fraud. P. 175 
See Title Fraud. 
Every ſhip inſured muſt, at the time 
of the inſurance, be able to per- 
form the voyage, unleſs ſome ex- 
ternal accident ſhould happen ; 
and if ſhe have a latent defect, 
wholly unknown to the parties, 
that will vacate the contract, and 
the inſurers are diſcharged. 220 
See title Sea-worthineſ+. 


a voyage expreſsly prohibited by 
the common, ftatute, or maritime. 
law of this country, the policy is 

void. e, Bo 232 

See title Illegal Peya ges. 
All inſurances upon commodities, 

- the importation or exportation of 
which is prohibited by law, are 
void. 15 1 244 

See title Prohibired Gods. 


By ſtatute 19 Geo, 2. c. 37. it was 


declared, that inſurances made on 
ſhips or goods, intereſ or no in- 
rereſt, or without further proof of 
intereſt than the policy, or by 
way of gaming, or wagering, er 
ex #4 benefft of Giggs 8 the 
inſurer, ſhould be null and _ 
202 


See title Wager Policies. 


unlawful to make re aſſurance, 
unleſs the firſt aſſurer ſhould be 
inſolvent, become a bankrupt, or 


die; in either of which caſes ſuch 


aſſurer, his executors, adminiſtra- 
tors and aſſigns, might make re- 
aſſurance to the amount before by 
him aſſured, expreſſing in the 
policy, that it is a re aſſurance. 


i wed 4 
See title Re-afſurance. : 
Tits ces än 


PRINCIPAL MATTERS. 


on private ſhips of. war, fitted out 
ſolely to cruize againſt his majeſ- 


Mager Policies 

F wager- policies, the perform- 

ance of the voyage in a reaſonable 
time and manner, and not the 
bare exiſtence of the ſhip or 
cargo, is the object of the inſu- 
rance. Fo 
Theſe policies being contradictory 
to the real nature of a policy, 
which is a contract of indemnity, 
weere originally bad. ibid 

They were introduced into England 
ſince the Revolution. 


them as void. 1b¹ι 
Thus a policy was decreed to be 
delivered up, where the inſured 


had no . in the ſhip or car- 
go, except as a lender on bottom- 


ry, for which he had a bond. 7 
Where a man had inſured goods, 
by agreement 


| interefl, the Chancellor ordered 


the defendant to diſcover what 
261 


goods he had on board. 
The great diſtinction between inte- 
reli, and wager- policies, was, that 


in the former, the inſured reco- 


vered for the loſs actually ſuf ain- 
ed, whether it was total or partial 
loſs: in the latter, he could ne- 
ver recover, but ſor a total ma 
51158 Bn ATT 
By the ſtatute of 19 Geo. 2. c. 37. 

it was enacted, that inſurances 

made on ſhips or goods, inte- 
| terefl or no intereſt, or without 

further prof of intereſt, than the 


| policy, or | by way of gaming or 
wagering, or without benefit of 


ſalvage to the inſurer; ſhould be 
null and. veid. 2863 


There is an exception for inſurances 


Page 259 


- 06 
But the courts of juſtice looked on 
them with a jealous eye; and the_ 
courts of equity flill conſidered 


valued at 6004. 
and not to be obliged te prove any 


G g 2 


_ ty $ enemies,  ___ Zage 203 
It was alſo provided, that any mer. 
cha; dizes or effects from any ports 
or places in £urope or America, 
in the poſſeſſion of the Crowns of 
Spin or Portugal may be inſured 
in ſuch way or manner as if this 
act had not been made. ibid 
This ſtatute has been frequently 
held not to extend to inſurances of 
foreign property, on foreign ſhips. 
: 5 | 205 
A valued policy is not a wager- 
policy; for he muſt prove ſome 
Intereſt, although he need not 
prove the value of his intereſt. 


266 


If a valued policy were uſed merely 


as a cover to a wager, in order 
to evade the ſtatute, it would be 
Wil. | ib:4 
An inlurance on the profits expected 
to ariſe {rom a cargo of moloſſes, 
belonging to the plaintiifs was 
held to be good; altho' there was 

a clauſe declaring, „that in caſe 
ol loſs, the profits ſhould beva- 
lued at 10co/. without any other 
voucher than the policy.“ 267 
An inſurance being made on any of 
the packet boats that ſhould fail 
from Liſb;n to Fa/mouth, or ſuch 
other port in England, as his 


majeſty ſhould direct for one year, 


upon any kind of goods, and mer- 
chandizes whaiſcever- It was 
agreed that the goods and mer- 
chandizes ſhould be valued at the 
tum 1:fured, without further 
roof of intereſt, than the policy. 
The court held that-this was a 
policy of a mixed nature, ard 
that the inſured might recover 

| 368 

Upon a joint capture by the army 
ard navy, the oſſiccis aud — 
| 0 
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of the ſhirs, before condemnati- 
on, have an infurable intereſt, 
by virtue of the prize- act, which 
ufaally paſſes at the commence- 
ment of a war. Page 269 
All in ſurances, made by perſons ha- 
viyg no intereſt in the event, 
about Which they inſure, or with- 
out reference to any property on 
board, are merely wagers, and 
are void. 270 
Thus where the defendant, in con- 
fideration of 20% paid by the 
plain: if, undertook that the ſhip 
fhoult! dvr her paſſage to China, 
that ſcaſon, or that he would pay 
$0007. within one month after the 
arrival of ihe ſaid ſhip in the river 
T hams, the contract was held to 
Fe void, although the plaintiff had 


The plalntitts had lent 26, oocl. en 
bond, to a captain of an Eaſt- 
In atiaman, and inſured the ſhip and 
cargo to chat amount, and z cafe 
ef 27 ug ether pref F intere/t to 
be requirer than the exhibition of. 

the jaid hand. The contract was 
held to be void, 272 

The wird ſection of the ſtatute re- 
Ii to infrrances, from any 
rns or places in Err ge or Ame- 
ric, in che noMMeftion of Spain or 
Portuga! is founded on the regu- 
lations of thoſe courts; but it 1s 
loctely w orded. 274 

apes. 

Na ter or owper. of any mer- 
chart ſhip fhall pay to any ſca - 
man bayond the teas, any money 
on account of wages, exceeding 
a half of the wages due, at the 


thall return to Great Britain or 


TE cand. ; 12 
Infurances on the «wages of ſeamen 
are forbidden. | ibid 


But he captain may inſure goods, 


me gohds on board. ibid ; 


time of ſuch pay ment, till the ſhip. 


Oo. #: T; i EL. 


which he has on board, or bis 
ſhare in the Hip: it he be a part 
owner. Page 13 
Extraordinary wages paid 10 Ter- 
men during a detention to repair, 
or a detention by an embargo, 
cannot be recovered againſt the 
inſurers on the /hip, er cargo. 52, 
54 
„Whether they are expences that 
will- ll nnder the denomination 
of a general average 125, 120 
Sailors wages are not liable to con- 
tribution in a caſe of general ave- 
rage. SP 

| IWarr anty.. 
A warranty, in a policy of inſu- 


rance, is a condidion or a contin- 
pencys that a certain thing ſhall 
e done, or happen; and unleſs 


that is performed, there is no val- 
id contract. - 3318 
It is immaterial for w hat end the 


warranty is inſerted in the con- 
tract; but being inferte it be- 


comes a biuding condition upon 
the inſure d, and he muſt ſhew a 
[:teral compliance with it. 76:4 
It is no matter whether the loſs hap- 
pen in conſequence of the breach 
of warranty or not ; 
meaning of inſerting a warranty 1s 
to preclude all enquiry about its 
mater1ality. 319 
But as warranties are Grid con- 


ſtrued in order to diſcharge the 


underwriter, ſo allo they ſhall be 


ſtrictly confirued in favour of the 


inſured. 399 
Thus che warranty was held to be 
ſufficiently complied with ; where 


a ſhip was warranted 5 this 


gth day of December; ſhe being 
well at fiz' in the morning of the 
day, but was loſt at eight in the 
morning, and ie policy ligned 
between one and three in the at- 


ternoon. | ibi 


It 


for the very 


PRINCIPAL MATTERS. 


It is alſo immaterial to what cauſe the 


non-compliance is to be attributed; 


for altho' it might be owing to 


vWwiſe and prudential reaſons, the 


policy is avoided. '* Page 320 
In this ſtrict and literal compli- 
ance with the terms of a warran- 


ty conſiſts the difference between 


a warranty and repreſentation. 
See title Frau. 


muſt appear, on the face of, and 
make a part of the policy. 321 
Even though a written paper be 
wrafpt up in the poliay, and ſhewn 
to the under-writers at the time of 


ſubſcribing ; or even though it be 


_ 'wafered to the policy, it is not a 
Warranty but a repreſentation. 
Thus when evidence was offered to 
prove that a paper encloſed was 
cy, Lord Mansfield refuſed to hear 
It. . 

A warranty written in the margin 


of the policy is conſidered to be 
equally binding, and liable to the 


ſanie ſtrict conſtruction, as if 
written in che body of the policy. 
= | 322, 323 

Words written tranſrerſly on the po- 
licy were held to be a warranty. 
Where it was ſaid in the margin that 
the ſhip ſailed from Liver pot with 
50 hands and upwards, the court 
Held this was a warranty, and as 


ſhe in fact ſailed from Liver pol 


with only 46, though ſlie had up- 


wards of 50 hands from Peaumas® 


is, which is within fix hours fail. 
from Liverpool, the under writers | 
323 


were diſcharged, 
If a man warrant to ſail on a par- 
ticular day, and be guilty of a 
breach of that warranty, the un- 

| . 8 


This rule holds though the 


ibid 
; . «, . 

In order to make written inftruce 

tions binding as a warranty, they 


This rule is adopted by foreign wri- 


ibid 


derwriter is no longer anſwerable. 
why Toad 2 

> e hip be 
delayed ſor the beſt and wiſeſt 
reaſons, or even though ſhe be 
detained by force. bid 
Thus where a ſhip was inſured at 
and from Jamaica, warranted 
to fail on or before the 26th of 
July; it appeared that the ſhip 
was ready and would have ſailed 
on the 25th, / /he had not been 
reſtrained by the order of Sir Baſil 
Keith, Governor of Jamaica, and 
derained beyend the day. The 
inſurer was diſcharged. _ wid 


- 32326 

If the warranty be to ſail er a 
ſpecific day, and the ſhip ſail be; 
ore, the 2 is equally avoided 
as in the former caſe.  #6id 


* Upon a warranty to fail on or before 
always deemed a part of the poli- 


a partieular day, if the ſhip fail 
before the day from her port of 
loading, with all her cargo and 
clearances on board, to the uſual 
place of rendezvous at another 
part of the iſland, merely for the 
fake of joining convoy, it. is a 
compliance with the warranty, 
though ſhe be afterwards detained 
there by an embargo, beyond the 
day. ?Eöůũ 327 
But if her cargo was not complete, 
d uould not be a commencement 
1: the voyage. ibid 
 Aſtip being inſured at and from 
Jamaica to Landon, warranted to 
fail on or before the 1ſt of Auguſl, 
was completely laden for her voy- 
age to England, at St. Ann's in 
Jamaica, and failed from thence 
on the 26th of July, for Bluefeelds, 
in order to join the convoy there; 
but was detained by an embargo 
till the Gch of Angul. The court 
held that the failing {rom St, 
Annes 


b 


Armes was the commencement of the 
Voyage, Page 328 
When a ſhip leaves her port of loading, 
having a full and complete cargo on 
board, and having no other view but 
the ſafeſt mode of ſailing to her port of 


delivery, her voyage mutt be ſaid to 


commence from her departure from 
that port. « 331 
The fame doctrine was advanced, even 
though it was a condition infericd in 
one of the ſhip's clearances, that foe 
Srould paſs by the place 
detained by the governor beyond the 
day named in the warranty} to take 
tie orders of government. 332 
Thus allo au *cmbargo was actually 3 
Lihed, before the ſhin failed, and the 
captain immediately after croſſing the 
bar, returned to make a proteſt, and 
know ingly ſent his thip into the em- 


(at which the was 


bargo, yet, as he ſwore, that he believ- 


ed the embargo would be immediately 
taken oil, the underwriter was held 
liable. ö | 337 
If the inſured warrant that the veſſel ſhall 
depart with convoy, and it do not; the 
policy is deteated, and the underwriter 
is not reſponſible. 338 
A convoy m aus a naval force under the 
the command of that perſon whom go- 

vernment may happen to af point. 
| 325, 341 
Therefore where a ſhip put herſelf under 
the gireEtion of a man of war till the 
mould join the convoy, which had left 
the uſual place of rendezvous before ſhe 
arrived there; it was held not to be a 
departure with convoy, although the, 
in fact, joined, and was loſt in a form. 
| 349 
Aliter, if ſuch ſhip was part of the convoy. 
| 342 
©. Whether ſailing orders from the com- 
mauer in chief to the particular ſhips 

arc neccilary to conſtitute a convoy. 

341, 34% 
A convoy appointed by the Admiral, com- 
mandng in chief upen a ſtation abroad, 

is 4 CONVOY appulnted by government. 
343 
with convoy from the uſual 
place „ rendezvous, as Sthead for the 
port ot Landon, is a degarture with con— 
voy, w:tbin ine meaning of ſuch a war- 
ranty. 343» 244 
Although the words uſed generally arc: 
„ to devirt with convoy” or «to fail 
with convoy, yet it extends to fail 
With CONVOY L.FOUP GUT the 5 84 345 
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But an unforeſ-en ſeparation from convoy 
is an accident to which the underwriter 
is liable. Page 347 
So held where a ſhip was feparated from 
her convoy by ſtorm, prevented from 
rejoining it, and was loſt, 348 
Even where the ſhip has, by tempeſtuous 
weather been prevented from joining 
the convoy, at leaſt, ſo as to receive 
the orders of the commander of the 
ſhips of war, if ihe” do every thing in 
her power to effett it, it ſhalt be deemed 
a ſailing with convoy. ibid 
Otherwiſe, if the not joining be owing to 
the negligence and delay of the captain. 


349 

As where repeated ſignals for failing had 
been made ihe night before, and con- 
tinued next day from 7 till 12; not- 
withſtanding whicu the ſhip inſured did 
not ſail till 2 hours aſter. ibid 
If a man warrant the property to be neu- 
tral: and it is not, the policy is void 
ab initio. | 75+ 
In an inſurance upon goods, the in ſured 
warranted the ſhip and goods to be 
neutral; it was expreſsly found by the 
jury that they were not neutral. The 
court thercfore, though the loſs hap- 
pcned by ſtorms, and not by capture, 
declaredthat the contract was vo:d. 350 
the ſhip and property are ncutral at the 
time when the riik commences, this is 
a ſufficient compliance with a warranty 


It 


of neutrality. 331% 358 
The inſurer takes upon himſelf the riſk of 
war and peace. | 352 


If the property be neutral at the time of 
failing, and a war hreak out the next 
day, the inſurer 1s liable- 253 

As to the eſfect of the ſentence of a fo- 
reign court of Admiralty, upon the 
queition of neutrality, fee Admiralty. - 

Of warranty in a life inſurance, ſee title 


lives. 
Wiſbuy, Laws ef 
An account of them. Introd. xxix 
They mention inturances. Introd. xxx 
- Witacſſes. See Evidenccs. 
Wool. See Provivited gouds. 
I rech. 

In caſes of wreck a reaſenalle ſalvage ſhall 
be allowed to thoſe who ſave the ſhip or 
any of the goods, to be aſcertained hy 
three juſtices of the peacc. 132 to 138 

Gi felony in caſes of wreck, vide tit. Fe- 
low. i 


IWritten Clans. 
The geritten clauſe in a policy 
the printed words. 
113 


will controul 
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